

JANUARY 1908. 

(Pages 1 — 48.) 

ALLAHABAD SERIE 

CONTAINING 


OASES DETERMINED BY THE HIGH COURT AT ALLAHABAD AN 
BY THE JUDICIAL COMMITTEE OF THE PRIYY COUNCIL ON 
APPEAL PROM THAT COURT AND FROM THE COURT 
OF THE JUDICIAL COMMISSIONER OF OUDH.' 


REPORTEDBY: 

■ ’ fribg Sounctl J. V. ^YOO'm^A^N, MmU femvl 

■ ill igj} Court glUai)abali ••• H. PORTER, /?wa 


ALLAHABAD: 

PEIKTED BY THE SUPERIHTENHEKT, GOVERNMENT PRESS, 

■V - . . AND POBLISHED AT THE GOVERNMENT BOOK DEPOT, 

DNDEB THE ADTBORITY OP THE GOVERNOR GENERAL IN CODNOIZ.. 

4 

- • , . Price, Re. 1. 


THE INDIAN LAW BEPORTS. 

fori: :si:En-s, vCz — 

CALCUTTd, ilADUAS, BOJIBAi' a.vs ALLAHABAD. 


Tirals.dias Law r.epirt?, pibrtsL-.'A und-;r thf autL'Jvity of tlxo Gororaor Goner*! in Co' 

Irs pT-ntcd in. aanttly FM-ts, ^vL’;c;’: ■.tro itstiod, as seen as po'isiblo afi'jr tlis £rsb of' caclr moa* 
Calcctt:*, lladrss, Boaibay and All-'-babid, respoctivoly. 

Tlio reports coniptisc four series — cue fer the Calcutta Hipb Court, r. secondifpr tlxs Madni 
Court, a tbird for tUo. Bombay Hi'-b Court aud a fourth for the ABalnbid High. Court. 

Tlio cases heard by the Privy Council ou .appeii froa: e.icli Hiph Court uro^ roporled in the £ 
for that High Cotrrt. Cases heard by the Privy Counctl on appeal froa Provineeu^n India not su 
to any High Court arc reported in the Calcutta Series. 

i htt C.'.leutta Series is distributed by the Bengal Secretariat Book Dep^t; and the Madras, Bo 
and AlL'-habad Series are distributed direct freru il virus, Bonibuy and AlIabubaA respectively. 

Persons desiring to subscribe for or purehise the renerts should apply to — 
the OSeer in charge, Beng-il Secretariat Book Depit, Calcutta, or 
the Superintendent, GcTcrctueat Press, Madras, cr 
the Superintendent. Government Central Press, Bouibiv, or 
k'HE CURATOP. op GOTEBSMEXT BOOKS, United ih-evinces, Allahabad, 

PP.ICES, : 

Xes terms of subscription, and the terms on T.hich curToat iasnes and buck numbers are sold, »r 
as follcrrs r— 


Cghii^s Sesiss — 

Current issues, per annum ... 

Back numbers, per annum 
CAXccrri Sssins-^ 

Current issues, or back numbers, pet annum 
MiusAS, BoacEAT OE AiXAHAEAa Seeies — 

Current issues or back numbers, per annum .. 
Amt Mo>TEi.r Pxsx — 

Calcutta Series ... ... ... 

Madras, Bombay cr Allahabad Series 


Without 

With Indian With Foreign ' 

postage. 

postage. 

postage. 

Ks. a. p. 

Ks. a. 

P- 

Es. a, p. 5 

• •• 

22 S 

0 

2S 0 0 ! 

20 0 0 

22 S 

0 

2S 0 0 

10 Q 0. 

12 S 

0 

14 0 0 * 

6 0 0 

7 0 

0 

S 00 1 

2 0 0 

2 0 

0 

2 0 0 ^ 

10 0 

1 0 

0 

10 0 1 

3s to Calcutta should 

be addressed to thi 


Essasttsee 


parts out op stock am-d duplicate copies. 


Weem a requisition is received for any set of .the reports, and any Parts are out of stock, thj 
ollovring deduction from the foregoing r.ites is made for such Parts ’ * i 

Without postage. 


CaecgxtaSsbies— 


Es. 

a. 

p- 

Ra 

a. 

All Parts for one year 


... 7 

<> 

4. 

6 

8 

6 

Any one Part 

««« 

»«fl 0 

s 

9 

0 

10 

MAEKAH, B0'''’EAT 03 AEXAEAEAD S23IE3 — 
AU Parts for one year... 

•«« 

s 

4 

6 

4 

11 

Anyone Part .... 


... 0 

5 

o 

0 

6 


P- 

S 

3 


o 

9 


If any Part is lost in transit to a subscriber, and the fact is reported to the office »f distribati.n 
within three moriths from the date of publication, a duplicate will be supplied at the following rate>^ 


Catcetta Sehies 

MAbsas, Eoiesax 05 Aiiaeasab Sesies ... 

BEPRISTS. 


Without postage. With Indian postap.i 
a. pt Es. a. V,. ‘ 

' O i-V tfX . .1.. “ 


0 

... 0 


5 9 

6 8 


10 


2 

Q 


Tits Complete Series for the years 1SS2, 1SS3, 1SS6, iSS9, IS93 to IS95 and 1S99 to 1905 has b 

- . _ *• S J _ 1_ ...S O 1..^— *..0. At ^ ., . ♦ 



rep; 


the E'cngal Secretariat Book DepSt. 

ADYEETISEMEilTS tob the CALCUTTA SERIES. 


tc 


AETEETHSEitssTS of law publications only are received. Rates can be ascertained on applicatioi 
‘he Bengal Secretariat Book Dep6t. ' ! 


THE BENGAL LAW REPORTS. 

SsTEEAE volumes of the Bengal Law Reports from August 1S6S to December 1S?,5, and Full Bencl 
P.nlicss, Farts 1 and II, are a^-ailable at the Bengal Secretariat BookDepbt, Galentta.at thefollowini 
rates : — 

/". T" . Without postage. With Indian pos 


Betgae Livr PmEOETS, for one year 


Single copies, sach 
Etel Bbmch Rexiegs, Parts I and II 


Es. a. p. 
20 0 0 
2 0 0 
20 0 0 


Rs. 

22 


a. 

S 

0 

s 


p 

0 

0 

0 


BOOKS AND\PUBLICATIONS FOR .SA.L:E 

• ' ; ■■■ ■' - : by' THE ' ’ ^ 

5UPERINTENDENT OF GOVERNMENT PRINTINQ, INDIA, 

8, HASTIS-QS STREET, CALCUTTA. ’ ' 

All iobJcs . puhlisJiod "by the Siiperinfendent of Government Frinfiny, India, can be purchase 
her directly or through the following or guy other bochsellers ; — 

AGEHTS : . 

Caicu.ttA — ThacTcer, Spihlc 4' Co. ' | Bombat — Thaclcer Co., Ld. 

- .Madbas — Sigginhoiham Co. . | . XFadhabai Afmaram Sagoon. 

NOTICE.— 'JBooArs required for private use only can be, purchased. Application should ? 
Mmpanied by a remittance unless it is wished that the boohs should be sent hy value-payable pos 
■which case, besides -the ordinary postage, an additional charge -will be made for .registratic 
id commis.sion. 

Fqohs required for the Fublic Service shotild be obtained through Local Cover amenta. 


The amounts within parentheses are for paching and postage. 


Gist of the Books and -Publications for sale which are les 

than two years old. 

LEGISLATIVE DEPARTMENT. 


QTliese publications may bo obtained from the office of the Superintendent of Govornmout Pi'in 
ng, India, No. 8, Hastings Street, Calcutta,] ' ' 

Thk peicks op Ti^E Generai. Acts, Locae Codes, Meechakt Shipping Digest and Index i 
UkACTMENTS HATE' been CONST DEr ABLY -REDUCED. 

Revised editions op the British Enactments in poroe in Native States hate bbi 
3.SUED BY THE POREIQN DEPARTMENT. ' 


I.- THE INDIAN STATUTE-BOOK. 

Rettsed Edition; 

Super-royal Svo., cloth lettered. 

, . C.-LOCAL CODES. ' 

pie Ajmer Code, Tbii’d Edition, 1905, containing the Enactments in force in Ajmer-Morwnra, wii 
an Appendjr, consistinlg of a list of the Enactmenta v?hicb have ^been declared in force in, < 
extended to, Ajmer-Merwarsi by notification under the Scheduled Districts Act, 1874; a Chronc 
logical Table and, an Index, Re. 2-8. .(7 a.) 

■ho Bengal Code, Third Edition, 190.5, containing the Eegnlatlons -.and Local Acts iq^ ^forco i 
Bengal. Vols. 1 to V. Rs. 6 a volume, or Rs. 30 for sot of 5 Vols. 

The Central Provincee Code, Third Edition, -1905, consisting of the Bcngil Regulations anil tl 
Local Acts of the. Governor Gcner.al in Council in force in the Gentr'I Provinces, wi:b.a 
Appendix containing a list of the Acts which have boon applied to the Scheduled Districts c 
the Central. Provinces by notification under' the Scheduled Districts Act, 38/4"; and an Indc; 

3R8. 4. (6 o.) 1 , 


Ki.. (§ ( 7 v) 


( 2 ) • 

TV? X'lutod X'>x'vU\'Jv '5 Cv.'v!-’,. Vc'tr.r:’? X, XfCv'. Cv'r.j’jVif.’ 

c.p tl'.ij X\n'.sc‘il XU'. 2 :v;ti>.tU'V 3 si'aI Xiccftt Aci:« c£ Gcvt?c«<;; 

Cicxu'?<‘l O'^^^'v'u u' fv'Wv' u’- rtUoA X'W'ntsyfCi cX Agrr* 3 ,£X 

OvH>'\, vvUl\'> CKn'Xwl-'yxC'^ ■l.“»W'>'' --■-, V'./ 

Tl\c Vx'lt».Hl l\'v'vUw» XWc^ Vv'V-v^v U. c? tb,* Aci? «•.?■ shA- I'K'v.i; 

ftV.t'O'.'vv'vuor of tlxo Vi*Uoi.\ IV'v'tvw^t ot Ac?'* -tSol Ov:<JV ?t?. of ii?*.' 

^vhlc^^ U^'O I'co!’. i'ooXnvvXU*. foJW U* or o.\tovA’ov? i:o» tV Sob-OvVclov* of i;^o i'rovrooo of 

Ai:?a Vv xrot^iK'atK'ix ovv.‘o? tVo ^oKvoolovf fbfrroti Aof^ w* 5 Ir »rr XoA-x. Hf (Ivo.. V tor 
I'Otlv vcU., or Xv-!., ^ (? 0.) for- each VoXuto^v 
IX'O I'ovoVity Cooo. Voh L Ko,\rXorr l^OT. coofa-eAtrs: th? 

JVcrohav IXo^uXatloii^L »«>?. the lioonf Ao 5 » of the Oosrerzo.? Clooer'^X 
U' CooAorl awd the Xvo^oUtiovi't 'c.'a;’.o e,rr<'or cho Sfairifo A'icf^ 

!?. xrv forOO XV, l' 0 'c.(hay ,« «* «♦ .... A. (hj.x 

!■) jx? JKw. 

'Hro Xh'xvhay CO'.vo, A X>Xc:oaXcf IVAvav t;av,‘ Otsc^, t?OJ IfCic. hy C, SI, Grey, lX:v--J.<Vcf«X.l.av. . 

II ...XXm'SIKXS AX>r K-KGri ATIOX?? CT XK 5 : GC'TSSh'^??; 6's^h*h'KAt OT IXX’tA 

COl'S^OXt'. AS JIOinVlB.l' ISA' S\‘?S.'SQl*FX>t i..’sAris.r.Airc>x 
Vcf \ O.f XSiS (h0i;a\ IVaotsfroxv'raX, a» i'-*o.ni‘c.? -cr to \jt Ootobor. ISCA S -r 
vt hvux^of XSoV'' ^Oivd'clal On-.coirj* Ihotootrov^ with toot votoa 
\ot AX of ISX^ (I Vital IhaotUiovo-rs), »s ivovllfovi 04* to l*t Soytoxvhet, 

xso: 



S 0. (1 u- A 

■i 

1 .!■., t- y. (1 i/A 

N a V 


1 <*. t'y.. (UA 

; Av;5v.st» 


4 cr. (Ic.) 

‘CO .... 

So.Oy. ;UA- 


o. ( o.,) 


4 o. S i\ rA 
S:;^. (l<r) ■ 


Vet XI o.f IShS (^ott^aXlAxtSv .\vovo5.vo S'aIo3%»? atodlfodov to l?i Av;j\ta 

\ooii .« *“ 

Aol Ul of XS\H (Voro^ovor^X, iw ■wovhiUNl oy to 1?5 Scytoxohor. U\X' 

\ct XXV 0? ISI'T (Ihv'^a aoA UogrUtrvtxov of llooXa A aa vrovv.?,-cd. tty to 

X?t OotoK'V. ISOT '* '** “* 

Ve«' 1 of IStX (Cattlo 'lVava‘Js\ r? iv,0vll6od v.y to l#t ^l*y> XSCS 
\ t \ of ISZS (Kvlx'o'coo). as vtodlP-Ovl vty to ist Soytovchor. lAo v.. Ko. .»■• tS 
A^vXll t'f 'lSf^ (Syoovxl Xarrlasos). as ctodlhovl uy to 1 st Xovov.xhor. 

3 ,y(X 5 t ,4 ... •*' *** ' *■ 

Act XX of lSt2^ (XvaXfatt AUJorlty). as -odxdod x\y to 1st M-ty. 1?CS ... 

Aot XX of iSfS (Cwslvloxtoy IXixxtAsl as lo.ovli'ccd xxy to Ut hta-oh, ... llo. (S:^) 

\ot \ x'f )STS (P’otev'caX as v-'oxl'v.cd xxy to 1st Octohor. IfCi ... ... o. ( oA 

Vo*’ YX of -ISSS (Cv'tvy'xxlosX as xvoo'tlcd vy to 1 st A'-'jxxst. ISCo ..-. Ko. X-*vdo, A'-' ) 

\V- XY of XA'^S (IXosldov.oy Sx-all Os'xso Coort). as vioc^dod. oy to Xst 

.>0000. XSQo ... '•■'■ •" 

\ot XIX of XSSS ^'uav.d Vo-'.yrovovtev-t lioavs). as vocd.ld-cd vy to 1 st Soy. 

tovxK't. XtXX' ... *** CX-x-.'* 

AotYUlof thf4 QlXslfA.as vrCvhAo.lvy tout hXh-roary.lSo^ ... 

Act All of iStX' (cl\o*so>. as v.\odvc.Cvl vy to ist hlaroh. ISOf ... S iJ'. (f -rA 

\«-t U of iSJtx (^Uvc.ys). as aiod.lfo>t try to U.t >1 'roh... ISO" ... K.X'i t-oA 

'rt-.AC'XS AX'> kWi'I^AIIAX^ CY TKS SCVSSX'OX SSXSXAu oy IXKA IX CQXYC-t 

" ' ' ' AS OXX'IXAIA.T r'ASS.'fii\ 

Ax-ts (xrvroi'ovlO'.A of the <.Uvcro.or tloo.oralof Udfa xv.Co^aoll tVax UCvV 5... 

Ivoc'x-atloxiS ivado vrodox' the- ^rat'ovc. c-s. V rot., fay. t-K froo-. rVQo' ity to ojX<.cv 

'' [^‘.Cho ai'ovo o.»ay Iv oOtatv-ovl sowratoty, Tl\o yrvco Is ootod. o:r. oacoA 

ir...Y,X\XS.YATIAX$ C'S AtffS AX'A XSfvX'tAXXOXS OX lEcT GAVXKXAX 
' ^ ■' GXXX.XAX. OX iXlXXA iX COXI.XOXX-.. 

Ao*' XYX>X of ISYf CA.'.dr.n;d. Qfloors' rtotootfov.) avxth foot sotoa 
laltAc 'Xxtto oitto 

Aot XU of XSOX \xo«lsv.,ors>. as VJ.od.itod -oy to 1st SoytoviXsA. 1A\' 

P'tto ditto cirtio 

Aot XX of ISXh AAXajoUty).. ss s.'odlf od ’oy to lit ISO? 

T'ltto 


... Xv.X'rd.v. ?y. 

a.^> 

,« Iv. Xsjrr. Sja 

(io;) 

... ^-i-W ^ 


w Xo.X'§tt. l«. 

Cl *.x 

So. 

(XoA 

S>, 

(loA 



( s ) 


»«4 


In Urdu. 

13 a. 

9p. (3 

In Urdu. 

la. 

(la.) 

In Hindi. 

1 a. 

(la) 

In Urdu. 

6 p. 

(la) 

In Nagri. 

6 p. 

(la.l 

In Urdu. 

2 a. 

9p. (S 

In Hindi. 

3 a. 

3 p. (2 

In Urdu. 

3 p. 

(1 a.) 

In Nagri. 

3 p. 

(la) 

In Urdu. 

9p.' 

(la) 

In Nagri. 

9 p. 

(1 a.) 

In Urdu. 

3 p. 

(1 a.) 

In Nagri. 

3 p. 

(la.) 

In Hindi. 

3 p. 

(1 a.) 

In Urdu, 

1 a. Gp. (la.) 

In Nagri. 

1 a. 

G p. (Ic 

In Urdu. 

3 p. 

(la) 

In Nagri. 

3 p. 

(1 a.) 

3 p. (1 a.) 


3a, 6p. (la.) 



of 1882 (Companies), as modifiol up to let August, 1008 ■ „i 

'Act XIX of 1883 (Land Impvovemcut Loans), as modified up to Ist Sep- 
tember, .1900 ••• ^ ••• ••• ^ ••• ••• 

Ditto ditto 

Act XII of 1884 (Agriculturists Loans), as modified up to 1st September, 

1906 . - ' ••• ••• 

Ditto ditto kft 

Act XII of 1898 (Excise), as modified up to 1st March, 1907 ... 

Ditto ■■■ ... 

Act I of 1906 [Indian Tariff (Amcndmcnt)3 ... ... ••• 
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Gudar Singli. In the matter of the petition of—* , I. L. R., 19 All., 

291 referred to ... .., ... ... ... 47 
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Martin. In the matter of the petition of T. A. , 1. L. R., 27 All., 

. 296, referred to ... ... ... ,,, 43 

Mai’udamuthu Nadan o. Srinivasa Pillai, I. L. R., 21 Mad., 123, referred 
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referred to ... ... ... ... ... 18 
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Ram Sahai n. Gaya, I L. R., 7 All., 107, referred to ... ... 30 

Shama Sundram Iyer v. Abdul Latif, I. L. R.. 27 Calc., 61, followed ... 35 
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Acts — 1872— IX (Indian Contbact Act), section 23, See Act No, XVI 

of 1882, Bcctions 8 and 28 ... ... ... ... 38 

1882— IV (Tbansper ot Peopertt Aot), section 43, See Act 

No. XVI of 1882, Bcctions 8 and 28 ... ... ... 38 

, SnOTIONS 92 AND 94— 

htortgagc — Jicdcmption — Subsequent suit for profits received by 
mortgagee barred.'] In a suit for redemption there ought to bo a 
complete and final settlement of all accounts between the mortgagee 
light up to the time of actual redemption or sale, ns the case may 
be. A mortgagor thorefotolvho has obtained n decree for redemp- 
tion and paid in wliat was found by the decree to bo duo from him 
cannot Bubseqnently sue for profits realized by the mortgagee in 
pos.sesaion, which might and ought to have been taken into account 
at the time of passing the decree. Vinagak SInvrao Dighe v. 
Dattatraya Oopal, I, L. R., 2G Bom., CGI referred to. 

Kashi V. Bajrang Prasad, I. L. E., 30 All. ... 3G 

XVI (JnANsi Inodmeerkd Estates Act), sections 8 

AND 28 — Mortgage— Unlawful consideration — Act No. IX of 1&72 
(Indian Contract Act), section 23 — Act No, IT 0^1882 (Transfer 
of Tropertg Act), section 43.] JUcld that a mortgage executed by 
a mortgagor who was at the time disqualified under section 8 of 
the .Thnnsi Incumbered Estates Act, 1882, was a contract entered 
into for an unlawful considcratiou within the meaning of section 
23 of the Indian Contract Act, and section 43 of the Transfer of 
Property Act, 1882, could not be prayed in aid to empower the 
mortgagee to bring a suit for foreclosure after the mortgagors' 
disability had ceased. 

Endha Bai r. Kamod Singh, I. L. B., 30 All. ... 3^ 

— (Looai,) — 1901 — II (Agea Tenancy act), bectionb 177, 199, 

200 — Question of ^proprietary title— Appeal — Civil and Revenue 
Courts — Jurisdiction.'] When a Eovenue Court, under the powers 
conferred on it by section 199 of the Agra Tenancy Act, 1901, 
decides a question of proprietary title it becomes for the moment 
a Civil Court ; an appeal lies at the instance of citlier party to 
tlie District .Tudge, and if sucli an appeal is wrongly preferred 
to and decided l)y a Commissioner, sucb derision will liaTo no 
effect in preventing the Ecvcuue Court’s decree from becoming 
final. ^ 

Genda v. Sukh Nath Eai, I. L. E., 30 All. ... ... 25 

■ ■ SEOTION 109 (a)— 

Limitation — Defendant referred to Civil Court — Act No. XT' of 
1877 (Indian Limitation Act), schedule IT, article 120.] When 
under section 199 of the Agra Tenancy Act, 1901, an order is 
passed by a Eevenue Court directing the defendants to file a suit in 
a. Civil Court within the time limited by that section, the ordinary 
period of limitation is thereupon suspended and the special period 
provided by the Tenancy Act is substituted. 

The defendant filed a suit" in the Civil Coui't within three 
months. It was decided against them. They appealed and in 
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appeal vrifchdrcw fclicir euit wich liberty to bring a fresh suit. Seld 
tlia t the fresh suit, filed iifter the expiry of the period limited 
by the order of the Kevonue Court, was barred, aud the defendants 
could not fall back upon the provisions of the Indian Limitation 
Act, 1877. 

Bunwari Lai o. Musammat Gopi, I. L. E., 30 All. 

Appeaii, See Act (Local) No. II of 1901, sections 177, 199, 200 ... 

1 . . . jSoc Civil Procedure Code, sections 473 (c), 588 (23) ... 

Aebiteatios’, Sec Civil Pr.ocedure Code, section 50G 

Bbkamxdar — Suit for sale on a morigage — Decree giving henamidar a 
right to redeem — JUght to redeem not availed of— Subsequent suit 
for rcdcnqdion by alleged beneficial owner barred-] A decree for 
sale on a mortgage was passed giving a right of redemption to a 
puisne mortg .gee. The puisne mortgagee did not redeem and the 
decree hecame absolute. Jleld that no subsequent suit for redouap- 
tion would lie by a person alleging that he was the real puisne 
mortgigee and that the person whose uiinio appeared in the decree 
as puisne mortgagee w.as merely a henamidar. 

Kaniz Patima o. WalfUHah, I. L, E.., SO All, ,,, 

CiriL AKD RErcNGE CoGBTfi, See Act (Local) No. II of 1901, sections 
177, 199, 200 ••• ... >•> ... 

CiTiE Peocedcee Cobe, eecxion 232 — Decree fur possession of im- 
■movobla propcriy-^Salo of property decreed— Right to execute 
decree.] If a decroc-holder holding a decree for posses:, iou of 
immovable pioportj' eells a portion of such property, the sale 
does not, without express provision to that effect give the pur- 
chaser any right to c.xecuto the decree himself. Ram Sahai v. 
Gaya, I. L. E., 7 All., 107, referred to. 

Hansraj Pal r, Mukhraji Kunwar, I, L. E„ 30 All. 

■ —SECTIONS ■Li'ifoJ, 588 [2Z)— Decree— Order- 

Appeal — Diterpleader suit.] livid chat an adjudication upon the 
claims of defoudants in an inlorpleiidor suit is a decree anil appeal- 
able as such under section 540 of ‘he Code of Civil Procedure and 
not under section 588 of the Code, 


Mnharaj Singh ». Chittnr Ma], I. L, K., 30 All. 

sECTiois' 606 — Arbitration — Reference made 

orally, hut reduced to writing by the Court — Irregularity .] Where 
both parties to a pending suit consented to a rci'erouci; to arbitra- 
tion and an order of refeienco was then and there made by the Court 
in the presence of the parties, though not upon a written applica- 
tion, it was hold that it was not open to the Court, having regard 
to the provisions of section 610 of the Code of Civil Procedure, to 
Bupersedo that reference, the arbitrator not having declined to act. 
Russerwanjee Reotonjee v. Jifoer Mynoodeen Khan, 6 Moo. I A., 134, 
distinguished. Shama Sundram Iyer V. Abdul Laiif, I. L. E., 27 
Calc., 61, and Luximihai v. Majee Widina Cassum,l. L, R., 23 
Bom., 629, followed. 


Abdul Hamid v. Eiac-ud-din, I. L. R., 30 All. ... 

CsiltiNAIi Peocedueb-Code, BISOXXONS 110 AND 52Q— Security for good 
behaviour — Transfer.] Mold that proceedings under seotion 110 
of the Code of Criminal Procedure cannot be transferred to any 
Court outside the disti-ict within which ouch proceedings have 
been lawfully instituted. In the matter of the petition of Amar 
^ngh, I. L. li., j6 All., 0, aud In the matter of the petition oj 
Gudar Singh, 1. L. It., 19 AH., 291. followed. 

ISuipow V. MuUoadx-a SiUgh, Z. L, R., SO All. 
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CBlil IITAI. PBOCEDtrEB Code, bectioks 145, 435 and 557— Eevision— Pro- 
cedure — Irregularity not prejudicial to either party .I In the coursa 
of proceedings commenced under section 107 of the Code of Criminal 
Procedure it was found hy tho Magistrate that there was a dispute 
relating to land and likely to cause a breach of the peace between 
the two parties before him. After giving both an opportunity 
of being heard, tho Magistrate passed an order under section 145 
of the Code maintaining one party in possession. Seld that, 
notwithstanding that the procedure of the Magistrate was in 
some respects defective, there was no cause for tho exercise of 
the revisional jurisdiction of the High Court, inasmuch as the 
parties had been given an opportunity of representing their respec- 
tive cases, and there was nothing to show that tho irregularities 
in procedure which bad occurred had caused any prejudice to 
either. In the matter of the petition of T. A. Martin, I. L, It., 
27 All., 296, referred to. 

Debi Prasad v. Sheodat Rai, 4. L, R., 30 All. ... ••• 


Custom, iSee Hindu law ... ... 

Esecutiokof deobee. See Civil Proccdui-c Code, section 232 les 

-Hixntr Law — Widow— Poiuer of toidoio in possession of husband’s 
estates — Alienation of estate made by widow with concurrence of 
reversioners — Consent at time of alienation — Subsequent ratifica- 
tion — Qjuantum of consent necessary — Custom excluding daughters 
from succession, evidence of.'] A Hindu widow in possession of her 
husband’s estate as his heir has power, apart from legal necessity, 
to alienate the estate, with the concurrence of the reversionary 
heirs, ^so as to bind tho persons who are the next reversioners 
when the succession opens out on her death ; and this principle 
has been admitted by all the High Courts in India. 

HohoJcishore Sarnia Hoy v. Sari Nath Sarma Poy, I. L. R., 10 
Tlt j*’ Marudamuthu Nadan v. Srinivasa Pillai, I. L. B., 21 

Mad., 128. Vinayak Vithal Bhange v. Q-ovind Penkatesh Kulkarni, 
a Bom., 129, and Ramvhal Rai v. Tula Kuari, I. L. R., 

6 All., 116 , referred to. 

The restriction sought to be placed by the Allahabad High 
Court on the widow’s power to surrender in favour, or alienate 
^mh tho consent, of presumptive reversioners so as to defeat the 
title of the actual reversioner at the time of the widow’s death is 
^t variance with this principle, and not in accordance with tho 
practice in other parts of ludia in which the Mitakshara law 
prevails. 


Ramphal Rai v. Tula Kuari, I. L. R., 6 All., 116, dissented 
rom BO far as it supports such restriction. 

* ®^^iuari]y the consent of the whole body of persons constitut- 
iBg the next reversion should be obtained, although there may be 

ses in which special circumstances may render the strict enforce- 
ment of this rule impossible. 

. It is immaterial whether the concuiTence of the reversioners 
as -given at the time the alienation is made or whether the tran- 
saction is subsequently ratified. - The maxim “ Omnis ratihabitio 
re rotrahitur el mandato priori eequiparatur,” referred to. 

A custom among the Bhale Sultan tribe of Chhatris in Ondh 
excluding daughters from succession was held to have been estab- 
lished on the evidence. 

• Bajrangi Sing-h v. Manokarnika Bakhsh, I. L. R, 30 All. 
SlSDu WIDOW, Hindu law 
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A custom among the Bhnio Sultan tribe of Chhattrls in Oudh excluding 
daughters from succession was hold to have been established on the evidence. 

Appeal from a judgment and decree (March 6bh 1900) of the 
Court of the Judicial Commissioners of Oudh, -which affirmed a 
decree (January 23rd, 1899) of the Court of the District Judge of 
.Rae Bareli dismissing the appellants’ suit -vv’ith costs. 

The property in suit was an estate comprising certain vill- 
ages situate in the District of Sultanpiir. The appellants claimed 
to recover possession of the estate as the next heirs of one Sitla 
Bakhsh, -who died prior to the annexation of Oudh leaving a 
-wido-w Davyao Kunwar, and two daughters Janga Kimwar nd 
Jagrani Kunwar. On his death Daryao Kunwar succeeded 
to possession of the estate, and died on 6th August 1892: 
and the main question raised on this appeal was whether the 
appellants on her death became entitled to the immediate posses- 
sion of the estate to the exclusion of the daughters and their issue. 
The respondent was the son of Jagrani Kunwar who married one 
Maheshav Bakhsh Singh. 

During her lifetime Daryao Kunwar had made alienations of 
portions of the estate. On 21st October 1872 she sold the village 
of Surpur to Maheshar Bakhsh for Rs, 1,000 j and on the same 
date she sold the villages of Miserpnr and Mansahpur to the same 
person for Rs. 900 and Rs. 1,000 respectively. On 24th of July 
1875 she sold the remaining portion of the estate to Maheshar 
Bakhsh for Rs. 9,000} and in pursuance of these deeds of sale 
the purchaser was on the death of Daryao Kunwar put into pos- 
session of the property and his name duly recorded in the revenue 
registers. 
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In 1873 Matadin Singh the father of the appellants brought 
a suit against Daryao Kunwar for a declaration that th e sale-deeds 
dated 21st October 1872 ought to be cancelled and set aside. 
That suit ^Yas eventually dismissed by the Court of the Judicial 
Commissioners on 6th May 1874. A suit of a similar nature 
instituted by Ganga Knnwar one of the daughters of SitlaBakhsh 
u’as also dismissed on 25th August 1876. 

Subsequently on 4th May 1877 some of the possible rever- 
sioners to the estate^ including Baijnath Singh the father of Mah- 
pal Singh, executed a deed by which they expressly ratifled 
and confirmed the deeds of sale executed by Daryao Kunwar, 
and on 29th January 1878 a similar deed was executed by Janga 
Kunwar and by Matadin Singh the father of the appellants. 

No dispute arose on the death of Daryao Kunwar, but after 
the death of Maheshar Bakhsh Singh on 23rd April 1893 disputes 
arose as . to possession and the alteration of names in the revenue 
register. The Deputy Commissioner of Sultanpur by an order of 
28th June 1893, directed the name of the respondent, Manokar- 
nika Bakhsh Singh to be entered in the revenue records, and 
placed him in possession of the property in dispute : whereupon 
Mahpal Singh and Jagdamba Bakhsh Singh, on 17th February 
1894 instituted the suit out of which the present appeal arose. 
By order dated 30th July 1895 Bajrangi Singh was added as a 
plaintiff and, Mahpal Singh having died pendente lite, the suit 
was- continued by Jagdamba Bakhsh and Bajrangi Singh who 
were substituted on the record as representatives of Mahpal 
Singh. 

The plaint, after stating the facts as aboye, alleged that the 
plaintiff’s were the next heirs of Sitla Bakhsh Singh on the death • 
of Daryao Kunwar ; and it was pleaded that the deeds of sale' 
executed by Daryao Kunwar in favour of Maheshar Bakhsh Singh 
were not under the circumstances binding on the reversioners, 
and that daughters and their issue were excluded from the suc- 
cession by the custom of the Bhale Sultan tribe of Chhattris to 
which the parties belonged. The property claimed was not only 
the villages in dispute, but also certain movable property, and 
the relief sought was possession of the immovable and movable 
property with mesne profits and costs. 
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IB II vftst quiintily of oral ovidcuco offerod. Tho dcfcudaul offers ovidonce of 
bollv claescB to rebut, but in tbftt tbo onus rests in the first instance on tbo 
plaintiffs. ” 

After examining the 2I wajib-ul-arzes filed by tho plaiutiiFs 
and rejecting 14 of them tho District Judge said ; — 

" In the seven villages of wliich I have accepted Lbc wajib-ul-arzcs as fairly 
reliable I must bold tbeso wajib-ul-arzos as by no moans adding weight to tbo 
-lu'evalenco of tbo custom. Tbc nature ' of tbo conditions, tbo language in 
wbicb tbey are c.vpresscd convey to mo tbo view that tbo men at wboso dicta- 
tion tbo documents wore drawn up were all more or less uncertain abo'.it tbcrc 
being any definite rules or customs regarding Bbalc Sultan succession. Tbo 
custom as evidenced by Ibcm is not clear and unambiguous . " 

After a lengthy considoratiou of the oral evidence of many 
tvitucsses, 33 of -whom gave instances of tho custom, the District 
Judge came to the conclusion that there iverc very few instances 
of which there was any sort of corroboration and thoy were not 
sufficiently reliable to prove tho custom set up. He was of 
opinion on tho whole evidence of tho custom 

“ that it bas not been clearly cBlablisUcd tliat in tbc IJbalo SuUau clan of 
Cblmtlris tlicro is any such custom by wbicb tho daughters and their issue 
arc, in a separated family, excluded from inheriting. Tbo plaintiffs are 
not tlici'oforo heirs in preference to tbc daughters, who are tbo Icga 
bcirs. “ 

On the question of the ifiaintiffs being the next reversioners, 
the District J'udge considered, on the evidence given as to the 
pedigree, that, besides the daughters, there were other heirs nearer 
than the plain tills. 

He also held that Davy ao Kimwar did not lake an absolute 
estate iu the property of her husband, but only the ordinary 
estate of a Hindu widow ; that there was no legal necessity shown 
for her to alienate the property, and that sho was not entitled 
to transfer the immovable property by tho Bale-.deeds of 21st 
October 1872 and 24th July 1875, which were therefore not bind- 
ing on the plaintiffs. 

The District Judge therefore made a decree dismissing the 
suit with costs. 

On appeal the Court of the Judicial Commissioners (Me. J. 
Deas, Judicial Commissioner, and Mr. G. T. Spaekie, Addition- 
al Judicial Commissioner) found that of the instances of the 
custom given by the plaintiffs’ witnesses 20 were proved ; and that 
of the. wajib-ul-arzes the seven which hud been acceijfced by tho 
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District Judge as of some; tliough not siiilficient; value vero also 
strong evidence of the alleged custom, which they cousiclerecl was 
established by the evidence. They were of opinion that the 
plaintiffs were the next reversioners on tlie death of Daryao 
Kimwar; and that the deeds of sale executed b}^ her were under 
the circumstances valid and binding on the plaintiffs ; tlnis coming 
to conclusions on every point contrary to tliose arrived at by the 
District Judge, but leading to tlie same result, viz, the dismissal 
T>f the suit. The material portions of tho judgment of the J udicial 
Commissioners on the points in issue \\’ere as follows 

“According to the Thouri tonjih-itharz * & donghtor or her issito do not 
alal’ttmum obtnin tlio share.’ According to llio ]);ulr:i loctjih-ul-nrz and that 
of Kuchit*a daughter is c.Tcladod aFaZ-j/wnm from tho share.’ According to 
the Dharauli toajil’iil-arz 'a daughter alal~itmum (and) a \vido\v n'ilhout issue, 
proTidod that her hush-and lived and ntc jointly with other co-.sharcrfi, do not 
obtain tbo share.’ According to tho Dichauli wajil-iil-arz ‘a dauglitcr or her 
issue do not alal-tcmum obtain tho share.* According to the Gajanpur wtjil- 
iil-arz * a daughter is excluded alal-uniuin from her father’s share.* According 
to the Dahriawan. tcajil-ul-arz 'a daughter and her issue and illegitimate 
issue do not obtain the share.’ 

The 'share* referred to in nil these cases in connection with the daughter 
is the share of her father. Tho general objections are that the word 'nZrt/* 
moans ‘generally’ 'as a general rule,’ that is to any, not invariably, 
not nnivcrsnlly ; that the exclusion of tho daughter may have reference to her 
exclusion in cases in whicli her father was a tncroher of a joint family, and 
•that tho administration papor.s do not agree n.s to certain customs and there- 
fore there is no definite and certain custom of succession. It was contended 
for the plaintiiT-s that the word ’ alahumtm* means ‘ universally 'without 
exception.* 

“ We were not referred to any boohs ns to tho meaning of the word ‘alnl- 
vmnm* The word is derived from tho Arabic word which moans 'com- 
monly, ’ ‘ generally.* As far ns I can discover ah/humum moans 'commonly,' 

‘ generally,* and not ‘universally.’ It ocems to me, liowcvcr, that if tho 
meanings 'commonly* or ‘ generally ’ arc attnclicd to tho word, tho v'aluo of 
tho administration papers is not much nfrcclcd, having regard to tho fact 
that tlio defondant has not proved a single instance in which a daughter 
inherited the share of her deceased fnlhor. It ricomn to me tliat the argu- 
ment that the exclusion of flaughtora may lifivo reforonce to their o-tcliisinn 
where there is a joint family, has no force, 'i’here wan no noconslty for 
providing for their exclusion in such a ease, as tho Tfindii riawexeliiden them. 
The object of the administration papers v/as to record etintomn varying the 
Bindti T/vw, not to record the ihndu Law. J thinir that the olrciiwstances 
that the administration (paponfdo notagreo on suc,h*poiiit(i an tho power of 
*0 v\idov to adopt, or to alienate, or no to tho rnodo of partition among tho 
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soRfl, or nn to (ho ripht of tlio cldost «on, on pirtition, to n Inrgcr share than 
hie l>rothor?, or nn to (ho extent of the share ho shoiild tnl.o, or that some of 
the nilmlnlstration jiaj'Ors are iiilcnl on foinc of these points, do not affect the 
vnltic of (he sevcMi ndministrntion papers in question. All the administration 
jnjjers are consistent nji to the c.’cclusion of dnnglitors. All the matters ahovc 
mentioned cannot ho deemed to constitute a custom of succession, so that it 
can he said that as there is not tiniformify xrUh respect to them, therefore 
there if no rm tom an to the danghtors'n-liich is definite and certain. I also 
thinh that the circumslanco that none of the seven administration papers in 
question relate to the jiroi>orty in suit, does not alToct their value The custom 
set up is a tribal one. The circumstance that tho administration papers of 
the villngcn in suit do not sot focth the custom in dispute or indeed any cus- 
tom is explained. They wore prepared wlicn Daryao Kunwar was in posses- 
sion of tho property. They are clearly • concoctions ' of hors. No weight can 
ho attached to them ns rolmtting tho evidence produced by tho plaintiffs to 
prove tho alleged custom. 1 think that considerable weight should be attach- 
ed to tho Bovon administration papers In question ns evidence of tho alleged 
custom, 

" As to the Blatomcnls made by the pleader for D.arj’no Kunwnr and Mabo- 
sbnr IJakhsh Singh in the suit brought against them by .Tanga Kunwnr, they 
are not, T think, admissible in ovidonce under section 18, Indian Evidence 
Act, as admissions. No doubt the defendant derives bis interest in the sub- 
ject-matter of tho suit from bis father and Dnryao Kunwar, but the state- 
ments did not qualify or effect tho title of those persons to that property. 

“ All tho instances which I consider proved, may not bo of the same value, 
but they all are, I think, consistent wi(h, and evidence of, the existence of 
tho alleged custom. In nil the custom was sot up. In some its c.xistonco was 
chnllongod, but subsequently tho custom was submitted to. In most of those 
in which it was not sot up and its oxistcnco was not challenged, there is no 
explanation oilerod ns to why tho jfcrson who was entitled to the property if 
tho custom did not exist, did not claim it. In some instances tho title of tho 
person sotting up tho custom was open to dispute, at tho time of tho suit, 
limitation not having expired, and in others the property w.as of small value. 
Ncvorthlcss tho custom wap set up. Then there are the administration papers 
which tho District .Tudgo thought deserving of consideration and to which 
I think considorablo weight should bo attnebod. There are also tho opinions 
of a considerable number of Jlhalo Sultan Chbattris in favour of tho 
existence of tho custom. Tho cvidonco of some of tho witnesses for tho defen- 
dant goes to show tho existence of the custom. On tho other side there 
is no evidence to show that tho custom docs not exist. I think that it 
is proved that a custom does prevail among the Bhalo Sultan Chhattris in 
tho Sultnnpur District by which a daughter is excluded from inheriting tho 
property of her deceased father, and her sons are olso excluded from inherit- 
ing their maternal grandfather’s property • . . .” 

As to the validity of the transfer by Daryao Kunwar, after 
stating that it had not been shown that prior to the confiscation 
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he rebellion in Oudh, of all proprietary rights in property 
) Kunwar had acquired an absolute right to the property in 
3 and that therefore the contention that the effect of the 
lent of the property with her at the first regular Settlement 
I restore her to such absolute right, failed, and she must 
smed to have held the property as a Hindu 'widow, the 
il Commissioner’s judgment proceeded : — 

)n belialf of the defendant it is contended that the transfers baying 
ssented to by Matadin Singb and Baijnatb Singb and by other reyer- 
' heirs, and for consideration, they had the effect of conyeying an abso- 
le to the father of the defendant. The following cases were referred 
"kristo Hoy y. Kislioree Mohan Mojoomdar (1), Mohunt Kishen Geer v. 
t Roy (2), Collector of Masulipatam y. Cavaly Vencata Narrainapah 
aj Lulchoe Ralea y. GoJcool Chunder Choiodhry (4). Noferdoss Roy y. 

Soondari Btirmonia (5), Sia JDasi v, Gur Sahai (6), Ramadhiii v. 
ra Singh (7), Nohokishore Sarma Roy y. Sari Nath Sarma Roy (8), Lala 
; Lai y. Mylne (9) and Behari Lai y. Madho Lai Ahir Gyaioal (10). 
Looking at the Settlement pedigree (exhibit A22) it will be seen that 
reversionary heirs who. exocutel the deeds, Hanuman Singh and Sheo 
3ingh were four degrees removed, and Sheo Eakhsh Singh, Sheonarain 
Baijnath Singh and Matadin Singh were five degrees removed from Jai 
the common ancestor of themselves and Sitla Bakhsh Singh. There 
appear to have been any other reversionary heirs alive at the time of 
.nsfers, superior in degree to Hanuman Singh and Sheodayal Singh or 
in degree to Sheo Bakhsh Singh, Sheonarain Singh, Baijnath Singh, 
Matadin Singh, or indeed any other reversionary heirs at all in the line 
Singh Rai. 

In the case- of Nolo Kishore Sarma Roy v. Sari Nath Sarma Roy (8) 
Bench of the Calcutta High Court decided that, under the Hindu Law 
it in Bengal, a conveyance by a widow upon the ostensible ground of 
lecessity, such conveyance being assented to by the person who at the 
8 the next reversioner, will conclude another person, not a party thereto, 

! the actual reversioner upon the death of the widow, from asserting his 
0 the property. It would seem that three of the Judges at least, who 
nembers of the Full Bench, including Garth, C. J., and Pigot, J,, came , 
a conclusion not because they did not doubt its soundness, but because 
.8 supported by a long course of authority in the Court and to decide 
svise would have the effect of disturbing a great number of titles. In 
ase of Ram Chunder Foddar v. Sari Las Sen (H) Garth, C. J., and 

(1865) 3 W. R., 14. (6) (1880) I. L. R., 3 All., 362. 

(1870) 14 W. E., 379. (7) (1888) I. L. E., 10 All., 407. 

(1861) 8 Moo. I. A., 529, (8) (1884) I. L. E., 10 Calc., 1102. 

at p-jge651. 

(1869) 13 Moo. I. A., 209, at (9) (1887) I. L. E., 14 Calc., 401, 
page 228. at p ;ge 418. 

(1880) I. L. E., 5 Calc., 732. (10) (1891) L. E., 19 I. A., 30 j 

I. L. E., 19 Calc., 236. 

(11) (1882) I. L. E., 9 Calc,, 463. 
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Field, J., doubted tbo soundness o£ the principle upon wliicb the decision in 
2foho KisJioro Sarma case is based, and Pigot, J., did so in O-opeenatlt 

MooJeerjee v. Rally Doss MulUcTt (1). In Ramjphal Rai v. Tula Kuari (2) a 
Full. Bench of the Allahabad High Court disapproved of the principle. I 
agree with Pigot, J , that there seems to be no answer to Mr. Mayne’s argu- 
ment , in justice. That argument will be found at the commencement 
of section 592 of Mr. Mayne’s Work on Hindu Law (4th Edition). At the 
same time the proposition that in a case which would not otherwise 
justify a sale by a Hindu widow, the transaction will bo rendered valid 
by the consent of the reversionary heirs, seems to have the authority 
of the Judicial Committee of the Privy Council. On a consideration of 
the cases cited it appears to me that a conveyance fay a widow made 
with the consent of all the heirs of her hush md living at the time, 
will conclude a person not living at the time who may be the heir of 
the husband at the time of the widow’s death. In this view, if the transfers 
by Daryao Kunwar in favour of Mahesbar Bakhsh Singh had been executed by 
Sheo Bakhsh Singh, Shconarain Singh, Shcodayal Singh, Baijnath Singh, 
Hanuman Singh and Matadin Singh, or those persons had at that time in 
any other manner signified their consent to such transfers, such transfers 
would be valid as against the plaintiffs even if there were no legal necessity 
for them. Those persons did not at the time of the transfers signify their 
consent to them. They did so subsequently by the * deed s of agreement’ dated 
respectively the 4th May 1877 and 29th January 1878, The question then 
arises as to what the legal effect of the transfers, taken with the deeds of 
agreement, is. 

'* It was not disputed that the executants of thcse^dccds received consi- 
deration for ratifying the ti-ansfers and agreeing not to dispute their validity. 
Indeed it was said that they wore paid to execute the deeds.. It was argued 
that they had mere contingent reversionary interests in expectancy and such 
interests could not be released or relinquished. It seems to me that the 
argument does not touch the point, which is, whether the effect of the trans- 
fers, taken with the deeds of agreement, is the same as if the executants of 
those deeds had joined Daryao Kunwar in transferring the property or had at 
the time of the transfers consented to them. I am unable to see any distinc- 
tion ’between the two cases. It seems to me that the transfers, when 
ratified by the reversionary heirs for consideration, have the same effect as 
if the reversionary heirs had joined in making the transfers or had consented 
to them at the time they were made, I am of opinion, therefore, that the 
transfers having been ratified for consideration by the reversionary heirs,' 
are valid as against the plaintiffs and Mahpal Singh, wdio were not reversion- 
ary heirs at the time the deeds of agreement were executed, even if there were 
no legal necessity for them. Further, I think, that the questions as to 
whether Daryao Kunwar understoo d the nature of the transfers, or as to 
whether the transfers were colourable do not arise. If they do, the plaintiffs 
were bound to give some proof that the transfers would not be binding 

(1) (1883) I, L. R., 10 Calc., 225. (2) (1883) I. L. R., 6 All., 116. 
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on Daryao Kunwar, or that they were colourable, " and they have given 

none. ^ 

“Although, therefore, I think that at time when Daryao Kunwar died, 
the plaintiffs were the heirs of her husband ; that Daryao Kunwar was in 
possession of the property in dispute as a Hindu widow, and that the plain- 
tiffs have proved that by custom the property of a- Bhale Sultan Chhattri 
devolves upon his collateral male kindred, notwithstanding his daughter or 
her sons may be living, yet as I think that the sales of the property in suit 
by Daryao Kunwar to the defendant’s father are valid as against the plain- 
tiffs, I am of opinion that the appeal fails; I would therefore dismiss it 
with costs and affirm the decree of the District Judge.” 

. Oa this appeal it was conceded that the appellants were 
the next reversioners. 

' Q. E. A. Boss for the appellants, contended that the Court of 
the Judicial Commissioner w-as in error in holding that the trans- 
fers of the property in suit made by Daryao Kunwar were valid 
as against them, and had wrongly decided that as the deeds had 
been ratified by . the then reversionary heirs they were binding on 
the appellants even though they were executed without any legal 
necessity. A Hindu widow did not take an absolute estate ; the 
restrictions on her power to alienate the property inherited from 
her husband, in which she had only a special and qualified estate 
were such as to prevent, her from disposing of it (unless such dis- 
positions were clearly conducive to the spiritual welfare of her 
husband, or were for other religious or charitable purposes) in 
the absence of any legal necessity, in such a manner as to bind 

the collateral heirs of her husband. Reference was made to Gol~ 

/ 

lector of Masulipatam' v. Gavaly Vencata Earrainapah (1). 
In the present case no legal necessity was shown or even alleged, 
therefore the alienations were not binding. As to the power of 
the widow to alienate the estate with the consent of the rever- 
sioners the cases cited by the Judicial Commissioners in support 
of it were -all cases in which the widow made the alienation after 
obtaining the reversioners’ consent. Here the widow made the 
alienations without any such consent, and they were ratified some 
years subsequently by only some of the reversioners who were not 
■ the present claimants to the estate, and who, it was submitted, 
could not bind the appellants by any agreement come to between 
themselves and the. widow. Reference was made to Bahadur 

(1) (1861)’8 Moo., 1. A., 529, 
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Singh v. Mohar Singh (1), B'hcre ifc AA'as contended that certain 
persons claiming as heirs of the husband on the death of a Hindu 
widow were estopped by an arrangomeut made by former rever- 
sionary heirs with the widow, and their Lordships of the 
Judicial Committee said : — “ This argument fails both in fact and 
in law. There is no evidence of any representation on wliich to 
found an estoppel j and oven assuming- that tlie arrangement 
amounted to a contract between the then claimants and Pritn, such 
a contract is not binding on the appellants. According to Indian 
law the claimants of 1847 were but expectant heirs with a spes 
successionis. The ajjpellauts claim in their own right ns heirs 
of Mohar when the succession opened, and it would be a novel 
proposition to hold that a person so claiming is bound by a con- 
tract made by every person through whom he traces his descent.” 
Bhagwanta v. SuJchi (2) and Mayne's Hindu law, 7th Ed., 855 : 
6th Ed., 637, 638 were referred to. The case of Nobolcishore 
Sarma, Boy v. HaviNath Sarnia Boy (3) referred to by Mayne 
in that passage, which was a case cited before the Judicial Com- 
mittee in the case of Bahadur Singh v. Mohar Singh (1) only 
applied, it was contended, when the full body of tlie reversioners 
consented to the alienation. In the present case only some of the 
heirs ratified the transfers made by the widow. The present 
appellants therefore suing as they did as the next reversioners in 
existence at the time the succession opened out, were not barred 
by any disclaimer of reversionary rights claimed by their ances- 
tors. 

On the question whether tlie custom as to the exclusion of 
daughters was established by the evidence, on which the courts 
below differed, the cases of Lekraj Kuar v. Mahpal Singh 
(4), Uman Parshad v. Gandharp Singh (5) and Bali v. Mur- 
lidhar (6) as to the value of a wajib-ul-arz as evidence of custom, 
were cited ; and the Evidence Act (I of 1872), section 32, clause 
(4) as to the admissibility of statements of deceased persons as to 
a custom, and section 48 as to the relevancy of the knoAvledge of 

(1) (1901) L. E., 29 I. A. 1 (.8) ; I. L. R., (4) (1879) L. R., 7 I. A., 63 : I. L. 

24 All., 94 (107) (108). R., 5 Cnlc., 744. 

(2) (1899) I. L. K., 22 All., 33. (6) (1887) L. R., 14 I. A., 112 : 1. L. 

R., 16 Calc., 20. 

3) (1884) I. L. E., 10 Calc., 1102. (6) (1906) L. R., 33 I. A., 97 : 1. L. 

R., 28 All., 488. 
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widow, and, at her death, would have passed to his daughters, 
but for a custom of the tribe excluding dangliters and their 
issue from succession. The widow died on the Gth of August 
1892, having previously sold the whole of the estate to her son- 
iu-law Maheshar Bakhsh Singh, the liusband of her daughter 
Jagrani Kunwar, and mutation of names in the Revenue Regis- 
ters was effected in his favour. After the death of Maheshar, 
which occurred on the 3rd of April 1893, the name of his son, 
Manokarnika Bakhsh Singh, the present respondent, was entered 
in the Government Records as proprietor of the estate ; and the 
present appellants (with one Mahpal Singh, who died while the 
case was pending) brought the suit now under appeal, claiming 
that, by reason of the custom of the Bhale Sultan Chhattris, they" 
were the next heirs in reversion to the estate of Sitla Bakhsh. 

In the Courts below and before their Lordships two main 
questions were raised. First, whether the custom had been 
> proved ; and, secondly, whether certain deeds confirming the 
sales by the widow to Maheshar, executed by the then nearest 
reversioners, and disclaiming all title to the property in dispute, 
were binding on their descendants, the appellants, who were the 
nearest reversioners at the time when the succession opened, at 
the widow’s death. In the Courts in India, the District Judge 
held the custom not proved and the deeds not binding; the 
Judicial Commissioner came to the exactly opposite conclusion on 
both points. The conflict of opinion in the Courts in India upon 
the question of custom has made it necessary for their Lordships 
to examine carefully the evidence in this case, in order to 
ascertain whether the alleged custom has been satisfactorily 
proved. In making this examination, their Lordships have been 
materially assisted by the elaborate analysis of the evidence made 
by both the learned Judges below, and by the learned counsel 
who argued the appeal. They will briefly state the grounds on 
which they consider that the judgment of the Judicial .Commis- 
sioner on this point must prevail. 

The Bhale Sultan clan appear to have derived their name, some 
three centuries ago, from their warlike exploits in the service of 
the Emperors of Delhi. They are now settled in consider- 
able numbers in the district of Sultanpur in Oudh, in several 
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villages, in which they constitute the bulk of the population. In 
the language of the Indian Evidence Act, 1872, (section 48) 
they form a “ considerable class of persons.” The evidence in 
support of the custom was mainly oral, and no document was 
produced of an earlier date than the British annexation. Thirty - 
five witnesses were examined on behalf of the appellants.' They 
were all members of the Bhale Sultan clan, mostly men of matui e 
age and of good position. They all gave evidence that in their 
clan it was the custom that daughters and their issue were 
excluded from succession to the separated estate of their father, 
and put forward thirty-nine instances in which this exclusion 
had taken place. The Judicial Commissioner held that twenty 
of these instances had been satisfactorily proved. For the 
respondent no evidence was given in contradiction of these 
instances, though ample time was allowed for the production of 
such testimony had it been available; but six witnesses were 
called, one of whom had signed a wajih-ul-arz in which the 
custom was set up, and two gave evidence in support of the 
custom. 

In corroboration of the oral evidence, a number of village 
administration papers {wajih-ul-arz) W'ere produced, of ^vhich 
seven were admitted by both Courts to be relevant, as relating 
to Bhale Sultan villages. In all these the rule is stated that a 
daughter and her issue do not alal-umuTn (that is, as a general 
rule) obtain the share. One of them is attested by 44 zamindars 
and lambardars of the village, another by 49, others by 8 or 10. 
The dates of these documents are not given, but they w^ere all 
officially recorded prior to the institution of this suit, and - quite 
independently of the parties thereto. 

One other piece of evidence remains to be noticed. It has 
been stated that Sitla Bakhsh left two daughters, Janga Kunwar 
and Jagrani Kunwar. In 1876, Janga Kunwar filed a suit 
against her mother Daryao Kunwar and her brother-in-law 
Maheshar Bakhsh for a declaratory decree that she was entitled 
to succeed to half her father’s estate ; and in answer to her claim, 
the vakil for the defendants put forward the plea that “ among 
Bhale Saltans a daughter never succeeded to the inheritance of 
her father,” The Court came to no decision on the point, bub 
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disposed of tiic suit on nnotlior ground, reserving Janga Kun- 
wnr’s right to put forward her claim on (ho death of her mother, 
f'he fact, however, that this defence was raised shows that the 
c.vi.slonoc of the custom was present to the mind of Daryao Kun- 
war at the date of the transactions to which their Lordships will 
now proceed to refer. 

Although Daryao Kiinwar appears to have been willing to 
invoke the custom as a defence against the claim of her unmarried 
daughter, she was at the same time endeavouring to defeat the 
operation of the custom in regard to her married daughter, 
Jagrani Kunwar, and her husband, Maheshar Bakhsli Singh, 
the father of the present respondent. During the period from 
21st October 1872 to 24th July 1875, she executed five deeds of 
sale, by wdneh she purported to transfer, for valuable considera- 
tion, successive portions of her husband's property to Maheshar 
Singh. The District Judge has found that these deeds were 
executed without legal necessity;" and it is certain that the 
preliminary consent of her husband’s reversionary heirs was not 
obtained. One of these heirs, Matadin 8ingb, the father of the 
appellants Jagdamba Singh and Bujrangi Singh, brjoughb a suit 
in the Court of the Deputy Commissioner of Sultanpur in 1873 
to set aside three of the deeds ; but on appeal this suit was 
dismissed on a technical ground by the Judicial Commissioner 
on the 6th May 1874. Janga Kunwar’s suit, already referred 
to, was dismissed on the 25bh August 1876. Having thus 
succeeded, for the time being, in the Courts, Daryao Kunwar 
entered into negotiations with the persons who were, at that time 
admittedly the nearest reversionary heirs to her husband’s estate, 
and obtained from them two documents, called deeds of 
relinquishment, one dated ‘the 4th May 1877 and the other dated 
the 29th January 1878. The first of these was signed by five 
persons, four of whom died without issue in Daryao Kunwar’s 
lifetime, and. the fifth, Baijnath Singh, is the father of the plaiutift 
Mahpal Singh, who died while this suit was pending in the Court 
of the District Judge, and who is now represented by the appellants. 
The second was signed by Janga Kunwar, Matadin Singh (the 
father of the present appellants), and Hanuman Singh, who is 
Btlll living, but is not a party to tliis suit. In these documents, 
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wHcli are identical in. terms, after enumerating the sales by 
Daryao Kunwar to Maheshar Singh, the executants go on to 
say : — - 

“ We all have given our full consent to all those sale-deedsjwhich the 
Thalrurain has executed in favour of the Babu, and will ever remain so 
satisfied. And after the death of the Thahurain xve shall bring no claim 
against the Babu on account of the movable and immovable property owned 
by her ; hence we have executed this deed of agreement so that it may serve 
as an authority, and be of use in time of need.” 

It was not disputed, ” says the Judicial Commissioner in his 
judgment, “ that the executants of these deeds received consi- 
deration for ratifying the transfers and agreeing not to dispute 
their validity. Indeed it was said that they were paid to execute 
bhe deeds. ” Upon these facts, the Judicial Commissioner found 
that the transfers to Maheshar Singh were valid, and dismissed 
the appeal. 

The restrictions imposed by the Hindu law upon the widow’s 
powder to alienate her deceased husband’s estate have frequently 
been the subject of consideration by this Committee. 

“ For religious or charitable purposes, or those which are supposed to 
conduce to the spiritual welfare of her husband, she has a larger power of 
disposition than that which’ she possesses for purely worldly purposes. To 
support an alienation for the last she must show necessity. On the other 
hand it maybe taken a8[e3tabliBhed that an alienation by her which would not 
otherwise be legitimate may become so if made with the consent of her 
husband's kindred.” Collector of MasuUpaiam v. Cavaly Vencaia Narraina- 
yaTi, ( 1 ). 

The kindred in such case,” their Lordships observe in a later case, 
‘‘must generally be understood to be all those who are likely to-be intereoted 
in disputing the transaction. At all events, there should be such a 
conourreace of the members of the family as suffices to raise a presumption 
that the transaction was a fair one, and one justified by Hindu law.” Maj 
ZiuTtJiee Daiea v. O-okool Chunder Chovodhry, (2). 

' Upon the practical application of this general principle there 
has been much discussion in the High Courts in India. A Full 
Bench of the High Court at Allahabad, in the case of Mamphal 
Rai V. Tuleo Kuari (3) considered that: — 

; ” The plain principle doduciblo from these rulings of the Privy Council 

is that in order to validate an alienation by a Hindu widow of her deceased 
husband's estate for purposes other than those sanctioned by the Hindu law, 

(1) (1861) 8 Moo,, I. A., 529, at p. 551. (2) (1869) 13 Moo., I. A,, 209, 

at p. 228. 

(3) (1883) I. L. R., 6 All., 116. 
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it must have tlio consent'of all those among his Icindrcd who can reasonably 
be regarded ns having an interest in questioning the transaction." 

And they accordingly held that the consent of the lieir ])i’e- 
sumptive to an alienation by a widow was not sufficient to defeat 
the rights of a more remote reversioner, and that an assignment 
by the tvidow to the heir presumptive had no greater effect in her 
favour than it would have had if he had been a stranger. 

“Wo think," say tho learned Judges, “ that the spirit of the Hindu law 
is to keep tho right of succession to tho docoased husband’s estate open until 
tho widow’s death, free of any control by her, except in such cases as she has 
a power to adopt ; and that no reversioner possesses such a present vested 
interest as enables him to eombino with her in defeating his co-roversioners. 
In other words, her right and theirs have one common basis, that of survi- 
vorship to tho widow, aud it is incapable of anticipation. ’’ 

The High Court of Calcutta has taken a different view, 
based upon a long current of authority in that Court, albeit two 
of the learned Judges — Garth, C. J., and Pigot, J. — considered 
that the principles on which the decision was founded were open 
to great objection. In the case of Nohohishore Sarma Roy v. 
Hari Rath Sarma Roy (1) a Full Bench held that under the 
Hindu law current in Bengal — 

' “ A transfer or conveyance by a widow upon the ostensible ground of 
legal necessity, such transfer or conveyance being assented to by the person 
who at the time is the next reversioner, will conclude another person not a 
party thereto, who is tho actual reversioner upon tho death of the widow, 
from asserting his title to tho property.” 

The ground of the decision is thus shortly stated by Garth, 

C. J. 

"If it is once established as a matter of law that a widow may relinquish 
her estate in favour of her husband’s heir for tho time being, it seems impossi- 
ble to prevent any alienation which tho widow and the next heir may agree 
to make.” 

And more fully by Mitter, J. : — 

“ Whatever conflict there may bo upon the question whether a Hindu widow 
may sell the whole inheritance without any legal necessity, merely with tho 
consent of the next male heir, there is no conflict in the decisions, since tho 
case of Jadamoney Dabee v. Saroda Prosono Mookerjee (2) was decided in tho 
late Supreme Court of Calcutta, upon tho question whether tho relinquish- 
ment by a Hindu widow of her estate to the next male heir of her husband is 
valid or not. Such relinquishment by the widow has been held for a long 
series of years to be valid. . . . But if the widow is competent to relinquish' 
her estate to the next male heir of her husband, it follows as a logical 

(1) (1884) I. L. E., 10 Calc., 1102. (2) (1856) 1 Boulnois, 120. 
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consequence, that she can alienate itonerely with his consent without any 
legal necessity.^’ 

In a subsequent case — Radha Shyam Sircar v. J oy Ram 
Smapati, (1) — the same High Court held that the consent must 
be of the whole body of persons constituting the next reversion. 

The Calcutta decision, of course, is not binding upon other 
Hiffh Courts, but it has been followed in -Madras. In the case 
of Marurlamuthu Nadan v. Srinivasa Pillai (2) decided by a 
Full Bench of the Madras High Court in 1898, Subramania 
Ayyar, J., says 

“I think it unnecessary to go into the question whether the Hindu law, 
according to the tests or the commentaries, lends support to the doctrine that 
a female holding a qualified estate can validly surrender such an estate so as 
to entitle the then immediate reversioner to enter upon the inheritance 
and to hold it absolutely as if the succession had opened by the natural or 
civil death of the qualified owner. Though there has been no course of 
decisions on the point in this Presidency as in Bengal, yet instances have 
occurred which show that parties have acted upon the view that such 
surrenders are valid in these parts as well. This appears even from some of 
the cases which have come 'before the Court. Since there is nothing in the 
doctrine itself which makes it less suited to the community in this Presidency 
than to the community in Bengal, it is not surprising that the Calcutta 
rulings have in practice been followed in this Presidency also. In such 
circumstauces the rule as stated by the Judicial Committee in Sehari Lai 
T. Madho Lai (3) should, I think, be taken to bo a rule applicable to this 
Presidency too, subject, no doubt, to the restriction pointed out by their 
Lordships, ot's,, that the surrender should be absolute and complete, and that 
the whole limited estate should be withdrawn, a restriction that would guard 
against the injurious results which would follow if the rule were not so 
qualified.’* 

The question was also considered by the High Court of 
Bombay in 1901 in the case of Vinayah Vithal Bhange v. Oovind 
Venhatesh KulTearni (4). In the course of his judgment Jenkins, 
C. J., says (at p. 133) 

“There can be no question that, apart from legal necessity, a widow can 
validly alienate land that hasidevolved upon her from her husband with the 
consent of the reversioner. The basis on which this rests is a matter of 
controversy. The High Court of Calcutta on the whole appears to favour 
the view that the consent derives its effect from the power supposed 
to reside in a widow of accelerating, hy the surrender of her own 
interest, the interests of the reversioners. It is impossible not to feel some 

(1) (1890) I. L. E., 17 Calc., 896. (3) (1891) L. E,, 19 1. A., 30 I. L. E., 

-r 19 Calc,, 236. 

(2) (1898) I. L. E., 21 Mad., 128. (4) (1900) I. L. E., 25 Bom., 129, 
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difficulty tiB to lliia doctrine Tlio other view is that the consent 

of the persons intorssled to oppose tho transaction evidences its propriety, 
if not its actual necessity. This has a parallel in the law relating to a widow’s 
adoption under certain circumstances, and it finds support in the texts. . . . 
This view has too, in a moasuro, the sanction of the Privy Council.” 

And liG quotes the cases of Golleclor of MaBuli’pata'm v. 
Gavahj Vencaia N'arrainJ.pa.h (1) and Baj Luhhcc Dahca v. 
Gohool Gkunder Ghowdhry (2) which have been already referred 
to. “ Turning then to Bombny,” he goes on to say," tlie High 
Court here appears to have accoptecl this view rather than that 
which finds favour in Calcutta.” In the same case Rannde, 
J., observes (at p. 139): — 

“The Bengal theory that the widow's interest was a life interest, and 
that' her surrender or release of that interest to the next reversioner 
acccleralOB his obtaining the full title has never met with much acceptance 
on this side of Indin, Our leading case — Far/i'rnn Han^ji v. Ghclji Gohaldat, 
(3) — lays down that the consent must ho of all the kindred, but that does 
not mean that every single luemhcrwho is a kindred must actually join in the 
conveyance.” 

And the conclusion to which ho comes is that, in order to 
validate an alienation by a widow otherwi.se than from legal 
necessity 

“The consent of the lovorsionora must .ho of such kindred the absence of 
whoso opposition raises a presumption that the alienation was a fair and 
proper one.” 

The principle being thus admitted by the High Courts in 
India, the question of the quantum of consent necessary only 
remains. The High Court of Allahabad, indeed, does not recognize 
the validity of surrenders in favour, or alienations with the 
consent, of presumptive reversioners, so as to defeat the title of the 
actual reversioner at the time of the widow^s death. But this 
restriction is at variance with the principle itself, and is not in 
accordauce with the practice in other parts of India in which 
the Mitakehara law prevails. Their Lordships have not been 
referred to any cases in the Province of Oudh in which this restric- 
tion has been acted upouj and though they would be unwilling to 
extend the widow’s power of alienation beyond its present limits, 
they cannot adopt the further limitation which the Allahabad 
High Court has sought to establish. They agree with the High 

(1) (1861) 8 Moo., I. A, 629. (2) (1869) 13 Moo,, *1. A. 209, 

(3) (1881) , I. L. E., 6, Bom ., 663, 
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Court of Calcutta — Radha Shyam Sircar v. tToy Ram Sena- 
pati (1) — that ordiuarily the conseut of the whole body of persons 
constituting the next reversion should be obtained, though there 
may be cases in \Yhich special circumstances may render the 
strict enforcement of this rule impossible. 

Applying this rule to the case now under consideration, the 
Judicial Commissioner has found that ‘‘ of the reversionary heirs 
who executed the deeds, Hanumau Singh and Sheo Dayal Singh 
were four degrees removed, and Sheo Bakhsh Singh, Sheo Narain 
Singh,' Baijnath Singh, and Matadin Singh were five degrees 
removed from Jai Singh, the common ancestor of themselves 
and Sitla Bakhsh Singh. There do not appear to have been 
any other reversionary heirs alive at the time of the transfers 
superior in degree to Hanuman Singh and Sheo X)ayal Singh or 
equal in degree to Sheo Bakhsh Singh, Sheo Narain Singh, 
Baijnath Singh, and Matadin Singh, or indeed any other rever- 
sionary heirs at all in the line of Jai Singh Bai.’^ Their Lord- 
ships agree with the Judicial Commissioner that the consent of 
these persons was sufficient, and that it is immaterial that it was 
given after the execution of the deeds. Omnia ratihahitio 
retrotrahitur et mandato priori oeguiparatur. The appellants 
who claim through Matadin Singh and Baijnath Singh must be 
held bound by the consent of their fathers. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed and the decree of the Judicial 
Commissioner dated the 6th March 1900 confirmed. The 
appellants must pay the costs of the appeal. 

^ Appeal dismissed. 

Solicitors for the appellants ; — Barrow, Rogers and Nevill. 

bolicitovs for the respondent ; — Watkins and Lempriere, 

• J.Y.W, 
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difficulty as to this doctrine., .... The other view is that the consent 
of the persons interested to oppose the transaction evidences its propriety,' 
if not its actual necessity. This has a parallel in the law relating to a widow’s 
adoption under certain circumstances, and it finds support in the texts. . . . 
This view has too, in a measure, the sanction of the Privy Council.” 

And he quotes the cases of Collector of MasulipataTn v. 
Gavaly Vencata Narraim'pah (1) and Raj Luhhee Dahea v. 
Qolcool Gliunder Gfiowdhry (2) which have been already referred, 
to. “ Tui’ning then to Bombay,” he goes on to say,^^ the High 
Court here appears to have accepted this view rather than that 
which finds favour in Calcutta.” In the same case Ranade, 
J., observes (at p. 139): — 

” The Bengal theory that the widow’s interest was a life interest, and 
that' her surrender or release of that interest to the next reversioner 
accelerates his obtaining the full title has never met with much acceptance 
on this side of India. Our leading case — Yarjivan Yiangji v. Q-Tielji Gokaldat, 
(3) — lays down that the consent must ho of all the kindred, but that does 
not mean that every single member who is a kindred must actually join in the 
conveyance,” 

And the conclusion to which he comes is that, in order to 
validate an alienation by a widow otherwise than from legal 
necessity 

” The consent of the leversionors must .he of such kindred the absence of 
whose opposition raises a presumption that the alienation was a fair and 
proper one.” 

The principle being thus admitted by the High Courts in 
India, the question of the quantum of consent necessary only 
remains. The High Court of Allahabad, indeed, does not recognize 
the validity of surrenders in favour, or alienations 'vidth the 
consent, of presumptive reversioners, so as to defeat the title of the ^ 
actual reversioner at the time of the widow’s death. But this 
restriction is at variance v»dth the principle itself, and is not in 
accordance with the practice in other parts of India in which 
the Mitakehara law prevails. Their Lordships have not been 
referred to any cases in the Province of Oudh in which this restric- 
tion has been acted upon; and though they would be unwilling to 
extend the widow’s power of alienation beyond its present limits, 
they cannot adopt the further limitation which the Allahabad 
High Court has sought to establish. They agree with the High 


(1) (1861) 8 Moo., I. A. 629. (2) (1869) 13 Moo.,*I. A. 209, 

(3) (1881) J. L. E., 6, Bom ., 663, 
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Court of Calcutta — Radha Shyam Sircar v. Joy Ram Sena- 
paii (1) — that ordinarily the consent of the whole body of persons 
constituting the next reversion should be obtained, though there 
may be cases in which special circumstances may render the 
strict enforcement of this rule impossible. 

Applying this rule to the case now under consideration, the 
Judicial Commissioner has found tliat “ of the reversionary heirs 
W'ho executed the deeds, Hanumau Singh and Sheo Dayal Singh 
were four degrees removed, and Sheo Bakhsh Singh, Sheo Narain 
Singh,' Baijnath Singh, and Matadin Singh were five degrees 
removed from Jai Singh, the common ancestor of themselves 
and Sitla Bakhsh Singh. There do not appear to have been 
any other reversionary heirs alive at the time of the transfers 
superior in degree to Hanuman Singh and Sheo Dayal Singh or 
equal in degree to Sheo Bakhsh Singh, Sheo Narain Singh, 
Baijnath Singh, and Matadin Singh, or indeed any other rever- 
sionary heirs at all in the line of Jai Singh BaiJ^ Their Lord- 
ships agree with the Judicial Commissioner that the consent of 
these persons was sufficient, and that it is immaterial that it was 
given after the execution of the deeds. Omnia ratihabitio 
retrotrahitur et mandato priori oequiparatur. The appellants 
who claim through Matadin Singh and Baijnath Singh must be 
held bound by the consent of their fathers. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed and the decree of the Judicial 
Commissioner dated the 6th March 1900 confirmed. The 
appellants must pay the costs of the appeal. 

^ Appeal dismissed. 

Solicitors for the appellants : — Barrow, Rogers o.nd Nevill. 

Solicitors for tlie respondent : — Watkins and Lempriere. 

• j. y. w. 

(1) (1890) I L. R., 17 CmIc., 806. 
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APPELLATE CIVIL. 

Before Mr. Justice Banorji. 

MAHARAJ SINGH (Defendant) v. CHITTAR MAL (Pdaintiff) * 

Civil Brocedure Code, sections 473 fcj, 588 (23) —Decree— Order — A 2 ]peal — 

Interpleader suit. '* 

Meld that an adjudication upon the claims of defendants in an inter- 
pleader suit is a decree and appealable as such under section 640 of the Code 
of Civil Procedure and not under section 588 of the Code. 

This was a suit by the Municipal Board of Kasganj as lessee 
of a certain parao, or camping ground, asking for a decision as to 
the person to whom the rent for 1904-05 was payable. One 
Chittar Mai, defendant, claimed the whole rent upon the ground 
that he had purchased the entire parao in execution of a decree 
against one Sheoraj Singh, as manager and head of a joint 
family. Sheoraj Singh did not appear, but his brother Maharaj 
Singh contested the suit upon the ground that the parao was an- 
cestral property in which he was entitled to a half share and 
that Chittar Mai was only entitled to one half of the rent in 
virtue of his purchase of Sheoraj Singh^s interest. The Court of 
first instance (Munsif of Kasganj) decid^ in favour of Chittar 
Mai for the whole rent. On appeal by Maharaj Singh this 
decree was affirmed by the Additional District Judge. Maharaj 
Singh thereupon appealed to the High Court, 

Lala Girdhari Lai Agarwala, for the appellant. 

Babu Jogindro Nath Ghaudhri (for whom Babu Sarat 
Chandra Ghaudhri), for the respondent. 

Banerji, J. — This appeal arises out of an interpleader suit 
brought under section 471 of the Code of Civil Procedure by the 
Collector of Etah, as Chairman of the Municipal Board at 
Kasganj, against the parties to this appeal. It appears that the 
Municipal Board of Kasganj had taken on rent a camping 
ground (parao ) which belonged to Sheoraj Singh and bis brother, 
Maharaj Singh, the present appellant. Chittar Mai, respon- 
dent, obtained a decree against Sheoraj Singh, and in execution 
of it caused the parao to be sold by auction and purchased it _ 

• Second Appeal No. 4“8 of 1906 from a decree of Khetter Mohan 
Ghosh, AdditionalJndge of Aligarh, dated the 14th of March !l906, confirmino- 
a decree of Kameshwar Nath, Munsif of Kasganj, dated the 23rd of Sep- 
tember 1906. 
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clause ( c) of the section. It is, therefore, appealable under sec- 
tion 640 of the Code of Civil Procedure. It seems to me that 
the Legislature could not have intended that an adjudication as 
to the title to the thing claimed under clause (c) of section 473, 
should be either final and not appealable or should be appealable 
as a decree, and ^et an adjudication under tlie last portion of 
clause (d), which is also an adjudication as to title, should bo 
appealable as an order only and not as a decree. It seems to me 
that when the Legislature omitted clause (c) of section 478 from 
the provisions of section 588 clause (23) and provided only for 
appeals from orders made under section 473, it clearly meant 
that adjudications upon title, which are decrees, should be appeal- 
able -like ordinary decrees under section 540. As, for the 
above reasons, the decision in this case is a decree, the present 
appeal is maintainable and the preliminary objection must be 
overruled . 

As regards the merits of the case tlie contention of Chittar 
Mai was that the debt, for the realization of which the property 
in question was sold, had been incurred by Sheoraj Singh as mana- 
ger of a joint Hindu family for the purposes of that family and 
that the auction sale in execution of the decree obtained in res- 
pect of that debt conveyed to the purchaser the interest of both 
the brothers. Maharaj Singh, on the other hand, alleged that he 
was separate from his brother. The Court of first instance found, 
and this finding has also been affirmed by the lower appellate 
Court, that the two brothers formed a joint family ; that Sheoraj 
Singh was the head of it ; that the debt was binding on Maharaj 
Singh, and that the auction sale for the realization of that 
debt conveyed to the purchaser the interests of both the 
brothers. 

The first ground taken in the memorandum of appeal to this 
Court is that there is nothing to show that the decree obtained by 
Chittar Mai was passed against Sheoraj Singh in his capacity 
of manager of a joint Hindu family. No certificate, as required 
by the rules, has been furnished in regard to this ground. It 
cannot! therefore, be entertained. 

The next plea in the memorandum of appeal refers to an 
^ntry in the khewat of the names of both the brothers. That 
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entry is not inconsistent with the finding that both brothei’S 

were joint. - . . . ■ . 

The third plea refers to' certain decisions in suits with which 

the present litigation has nothing to do. It is alleged that in 
one at least of these suits it was held that the brothers were 

joint. 

The learned vakil for the appellant contends that the lower 
appellate Court ought to have found w’hether the debt was con- 
tracted for a family necessity. It seems to me that the Court 
did intend to hold that the debt was incurred for the purposes of 
the family, but there was no express finding because in the me- 
morandum of appeal to the lower appellate Court no plea was 
taken to that effect. The appeal, in iny opinion, has Jio force, 
and the findings of the Court below are fatal to it. I dismiss 
the appeal with costs. 

Afi^ea I dismissed. 


Jsejore Sir George Kiior, Acting Chief Justice, and Mr. Justice Richards. 
GENDA (Defendant) ij.SUKII is' ATI! RAI (Peainxipt) axd RAI 
SINGH (DbfexdAnt).* 

Act (Local) No. II of 1901 (Agra Tenancy Act), sections 177, 199, 200— 
Question of yroyrieiary title — Ayycal— ‘Civil and Scccnuo Courts — 
Jurisdiction. 

When a Revenue Court, under the powers conferred on it by section 199 
of tho Agra Tenancy Act, 1901, decides a question of pro 2 )rictary title it 
becomes for tho moment a Civil Court ; an appeal lies at tho instance of cither 
party to the District Judge, and if such an appeal is wrongly preferred to and 
decided by a Commissioner, such decision will bavcjno olTcct in preventing tho 
Rovonne Court’s decree from becoming final. 

This was a suit to recover possession of land, and also for an 
injunction restraining the defendants from interfering with the 
possession of the pilaintiff. The p)laintifl^s case was that the 
defendants had been his tenants, that they had been duly ejected 
and had retaken possession. One of the defendants appeared 
and pleaded that the peossession was possession as owners, and that 
they were not and had never been the tenants of the plairitifi: 
qihoad the land in dispute. It appears that in a suit in the 


Additioual^Tndwi’^f c “ decree of G. C. Badhwar, 

decree of Mm-f ' S^^b^ranpur, dated tho 18th of December 1905, reversing a 
So5 Munsif of Saharan pur. dated the 18 th of September 
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Revenue Court between the same jiartios the defend nnt 8 Imd 
pleaded that tliey were proprietors and not Ic.iants. Tlio Assis- 
tant Collector on tlio 19th of January 1903 gave a decree for 
possession deciding tlio question of proprietary title himself 
against tlic defendants, Tlioro was an appeal to the Commis- 
sioner, who rcYorsed the finding of the Assistant Cullcjtor. The 
Court of first instance (IMunsil' of Salniranpur) liold that, the 
Commissioner having no jurisdiction under the circumstances to 
ontoitain an appeal from tiie decision of the As-istanl Collector, 
that decision was final and accordingly dismissed tho plaintiff’s 
suit. On appeal by tho plaintifi the Additional District Judge 
reversed tho decree of tho Muusif and passed a dccrco in favour 
of the plaintiff, Prom this decreo the answering defendant 
appealed to the High Court. 

Aluulvi Muhammad Tshnq, for the app'dlant, 

Babu Darga Gharan Baimrji (for whom iMnnslii Gohul 
Prasad), for tho respondents. 

Knox, Acting C.J and Riciiadds, J. — This was a suit to re- 
cover possession of land, and also for an injunction restraining tho 
defendant from intorforing with tho possession of the plainfifis. 
The plaintiff’s case was that the defendant had been his tenant, 
that tho latter had been duly ejected and lincl retaken possession. 
The defendant pleaded that his possession was tho possession 
of an owner, and that he was not and had never been tho tenant 
of tho plaintiff quoad the land in dispute. J t appears that in a suit 
in the Revenue Court between the same parties tho defendant had 
pleaded that he was a proprietor and not a tenant. The Assistant 
Collector on the l9bh of January 1903 gave a decree for possession 
deciding the question of proprietary title himself against tho 
defendant. There was an appeal to the Commissioner, who 
reversod the finding of the Assistant Collector. It is quite clear 
that if the Commisdoncr had any jurisdiction to entertain the 
appeal, his deci-ion is binding on the parties and that the plaintiff 
cannot succeed in tho present suit. On the other hand, if the 
decision of the Commissioner was made absolutely without juris- 
diction, and if the decree of tho 19bh of January 1903 was made' 
by a Court of competent jurisdiction and never sot aside on 
appeal by a Court competent to set it aside, tho decree of the 19th 
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January 1903 must bind the parties, lit then becomes necessary 
to decide the question as to whether or not the Commissioner had 
jurisdiction to entertain the appeal from the decree of the I9th 
January 1903. The defendant contends that the Commissioner 
had no jurisdiction. Section 177 of the Agra Tenancy Act, 1901? 
provides for appeals to the District Judge in a number of cases, 
and amongst others, clause (c), in all suits in which a question of 
proprietary title has been in issue in the Court of first instance 
and is a matter in issue in appeal. Now it is quite clear that in 
the present case a question of proprietary title was in issue before 
the Assistant Collector and was also a matter in issue in appeal. 
Primd facie, therefore, it would appear that an appeal lay to the 
District Judge and not to the Commissioner. We think that it 
was clearly the intention of the Legislature that in eases where a 
question of proprietary- title arises, the ultimate decision of the 
case should rest with the Civil Court, and not with the Courts of 
Revenue. It is argued, however, that section 179 provides that 
an appeal shall lie to the Commissioner from all suits included in 
group C of the fourth schedule to the Act. Now the suit in which 
the decree of the 19th January 1903 was made was clearly includ- 
ed (at the time of its institution) in group C, and the argument is 
that, notwithstanding the provisions of section l77, to which 
we have referred, the appeal did lie to the Commissioner. 
The section is no doubt somewhat ambiguous. A reference to 
section 199 makes the matter fairly clear. That section pro- 
vides that if in any suit filed in the Revenue Court against a 
person -who is alleged to be the plaintiflp’s tenant, the defen- 
dant pleads proprietary right, the Revenue Court is either to 
require the defendant to go to the Civil Court, as provided by 
danse {a), or to determine the question itself, as provid ed by 
clause (&). It must be assumed that in the suit before the Assis- 
tant Collector, the latter decided to determine the question him- 
Belf which in fact he did do when he gave the decree of the 19Dh 
January 1903. Clause (3), section 199, then provides that when 
the Court decides the question of proprietary title, it shall follow 
the procedure laid down in the Code of Civil Procedure. Section 
200 provides how the District Judge or the High Court are to 
ea vith appeals from the Revenue Court where a question of 
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title Las beeu deterinined by that Court. In our judgment when 
the Assistant Collector decided to determine the question of title 
himself, the suit ceased to be a suit included in group C, and the 
Revenue Court for the purposes of that suit ceased to be a Rev- 
enue Court in the strict sense of the word and became for the 
moment a Civil Court competent to try the question of proprie- 
tary title, with a right of appeal by either party to the District 
Judge. The result is that we allow the appeal, set aside the 
decr-ee of the lower appellate Court, and restore that of the Court 
of first instance. As we think that the defendant ought to have 
raised the question of jurisdiction of the Commissioner when the 
appeal was taken from tlie Assistant Collector to him, we mako 
no order as to costs. 

Appeal decreed. 


Before Sir George Enox, Acting Chief Justice, and Mr. Justice Jiichards, 

HANSRAJ PAL (Piaintivp) «. MUKHRAJI KDNWAR and othebs 
(AppiiIOAnts) and DALPAT PAL and othebs (Dependants), * 

Civil Procedure Code, section 232 — Decree for j)Ossession of immovable ^ro- 
'gerty — Sale ofgroperty decreed — Bight to execute decree. 

If a dccvee-liolder holding a decree for possession of immovable property 
sells a portion of snob property, the sale does not, without express provision 
to that effect give the purchaser any right to execute the decree himself. 
Bam Sahai v. Gaya (1) referred to. 

In this case one Hansraj Pal having obtained a decree for the 
possession of certain immovable property sold a portion of the 
property so decreed, but did not execute any assignment of the 
decree. The vendees made an application under section 232 of 
the Code of Civil Procedure contending that the effect of the sale 
deed was to transfer to them a right to execute the-decree to the 
extent of the property comprised therein. The Court to which 
this application was made (Subordinate Judge of Gorakhpur) 
refused the application. On appeal, the District Judge held that 
section 232 of the Code, did apply under the circumstances, 
and that the applicants were entitled to execute the decree in 
the manner asked for, and accordingly set aside the order 
of the first Court and remanded the case under section 562 of 

* First Appeal No. 82 of 1906, from au ordor of R. L, H. Clarhe, District 
Judge of Gorakhpur, dated the 23rd of May 1906, 

(1) (1884) I. L. R,, 1 All., 107. 
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the Code. I’rom this order the plaintiff appealed to the High 
Conrb. 

Munshi Tsivar Baran for the appellant. 

Mimshi Qohind Prasad, for the respondents. 

Knox, Acting C. J., and . Richards, J . — T n this suit the 
plaintiff obtained a decree for possession of certain immovoblo 
property. After recovery of the decree the plaintiff sold a por- 
tion of the property to different persons reserving some portion 
ol the property to himself. The respondents applied under section 
232 of the Code of Civil Procedure, contending that by the .sale 
deed the decree had been transferred to them to the extent of the 
property mentioned in the sale deed, and that they vrero entitled 
to execute the decree. The Court to which the application was 
made refused the application. The present respondents appealed, 
with the result that the decision of the Court of the first instance 
was reversed, the Court holding that section 232 did apply under 
the circumstances and respondents were entitled to execute the 
decree in the manner they asked, and remanded the case under 
section 562 of the Code of Civil Procedure. The decree-holder now 
appeals against the older of remand. He.qontends that no appeal 
lay from the decision of the Court of first instance, the Court 
having refused to allow the respondents to execute the decree 
under section 232. He also contends that under no circumstances 
could the provisions of section 232 apply to the transaction be- 
tween him and the respondents. We will take the second point 
first, because if this point be decided in favour of the appellant, 
it becomes quite unnecessary to decide whether or not an appeal 
lay from the order refusing to allow execution under section 232. 
We have considered the sale deed, which is on the record, and we 
find that it in no way purports to sell or transfer the decree. The 
only reference to the decree is that the vendor states, after selling 
t e pioperty and having referred to the description of it, “ to 
w ich my title has been declared by the decree, ” ef cetera. We 
ave to consider whether a sale of the property for possession of 
w leh a vendor has obtained a decree necessarily carries with it 
^ssignment of decree itself. We certainly think that it does not. 

of ^^Ppeu that a vendor might get a decree for possession 

pioperty together with an award of a large sura for me^nie 
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profits and costs. It could nover bo contended that if before ho 
executed the decree ho sold the property or a portion of it that 
this sale deed without express words would carry with it the 
right to the mesne profits and costs. In the decision of this Court 
in llara Sakai v. Oaya (1) Mr. Jusiice Mali mood has further 
illustrated the difibrcncc between a transfer of property and a 
transfer of n decree. It is the respondents’ misfortune, if, wlien 
obtaining a sale deed of the property, they neglected to provide 
cither that the dccreo should bo assigned to them or that the 
decree-holder should bo bound to oxecuro tlio decree and put 
them into possession. Wo wish to^point out that in deciding this 
appeal m favour of the appellant, we do so on the ground that 
no application could legally be made to execute the decree under 
section 232. Wo make this remark lest our present decision 
should prejudice any suit which the respondent may be advised to 
institute in order to got the benefit of their sale deed. As a 
result, wc must allow the appeal, set aside the order of the lower 
appellate Court and restore that of the Court of first iustanco with 
costs. 


Before Mr. Justice Aihman. 

KANIZ FATIMA (Defexdart) ». WALI-ULLAII and others (PlAINT1ppb).« 
Bcnamidar — Suit for sale on a morlgage'~Dccroc giving honamidar a right to 
redeem — Bight to redeem not availed of — Sulsegucnt suit for rodemjp- 
tion Ig alleged henejicial owner larred . 

A dccreo for sale on a mortgage was passed giving rv right of redemption 
to IV puisne mortgagee. The puisne mortgageo did not redeem and the docroo 
beoamo absolute. Meld that no subsequent suit for redemption ■would lie by 
a person alleging that ho was the real puisno mortgagee and that the person 
whoso name appeared in tho dccreo as puisne mortgageo was merely a bona- 
midar. 

The facts of this case are as follows : — 

In 1891 the predecessor in title of one Musammat Sadiq-im- 
nissa made a mortgage in favour of Hakim War is Ali of the pro- 
perty in suit. On the 18th of January 1897 Sadiq-un-nissa and 
her husband made a mortgage of the same property in favour of 

* Second Appeal No. 699 of 1906, from a decree of Pitambar Joshi, 
Subordinate Judge of B'ircilly, dated the 12th of Ajiril 1906, confirming a 
decree of Banke Bihari Lai, Munsif of Bareilly, dated tho 30th of Juno 
1906. 


(1) (1884) L L. B., 7 All., 107. 
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is no suggestion that the prior mortgagee know that AU Jan was 
merely abenamidar. The Ckiurts l)elow have given the ])]aiDtiff 
a decree. Kaniz F atima, who purebased the property from Mus- 
ammnt Sadiq-un-nissa in 1893, comes liore in second appeal. 

In my opinion the first pica in the memorandum of appeal 
must bo sustained. The plaintiff's bon amid ar was given .an 
opportunity to redeem and failed to avail himself of it. In my 
opinion it is now too late for the plaintiff to come in and treat 
the order absolute passed against his benamidaras a nullity. It 
has lieen hold in many cases that a decision passed in a suit 
brought by a benamidar binds the beneficial owner. I see no 
reason why a similar rule should not lie applied to the case of a 
suit brought against the benamidar. In my opinion the iffaintiff 
is bound by the decree in \7ar)s Ali’s suit and he lias lost his right 
of redemption. It may be that, as representing Ali Jan, he may 
pay the money due to the prior mortgagee if an application is 
made for the sale of the property, liut in my opinion his suit, as 
lu’ought, ought to have been dismissed. 

For the above re.asons I allow the .appeal and set aside the 
decrees of the Courts below. The .appellant will have her costs 
in all Courts. 

A2')peal decreed, 

REVISIONAL CIVIL. 


Jtefore 2Lr. Justice Ail-man, 

ABDUL HAMID (PiAiNTirr) v. EIAZ-UD-DIN (Defendant) .• 

Civil Tt'occdurc Code, section 60G—Arliii-aiion — Eefercnco made oralli/, lul 
reduced to writing Itj the Court — Irregularity, 

Whoro both parties to a pending suit consented to a reference toavbllra- 
tiou and on order of reference was then and there. made hy the Court in the 
presenco of the parties, Ihougli not upon a written application, it was Iteld 
that it was not open to tho Court, having regard to tho provisions of scotion 
610 of thoCodo of Civil Procedure, to siiporsodo tliat rcforonco, tho arbitrator 
not having declined to act. Uusserwanjee Pestonjee v. Mcer Mgmodeen 
Khan (1) distinguished. Shama Stindram Ti/cr v. Aldul Latif (2) and Lit- 
tcumilaiy. Hajeo Widina Casstm (3) followed. 

This was an application for tho revision of a decree of the 
Court of Small Causes at Agra. The applicant filed a suit against 

• Civil Eevision No. 34 of 1907, against tho doerco of Muhammad Sirajud- 
din, Judge of tho Court of Small Causes, Agra, dated tho 9th of March 1907. 

(1) (1856) e Moo. I. A., 134. (2) (1899) I. L. E., 27 Calc., Gl. 

(3) (1899) I. L. E., 23629. 
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the opposite party. On the 21st of December 1906 the Judge of 
the Court of Small Causes recorded' a proceeding stating that the 
parties, being identified by their respective vakils, stated that 
they agreed to accept any decision on the case which should be 
given by one Babu Tika Earn, vakil, and that they agreed to 
pay him an}^ reasonable fee for arbitration, the fee to be paid by 
them in equal shares. Thereupon the Court made a reference 
of the matters in dispute to the arbitration of Babu Tika Earn 
and fixed his fee at Es. 45, ordering the parties each to pay in 
one half of this sum. Ho fixed the time within which the arbi- 
trator was to return his award. The following day the plaintiff 
stated that ho had paid his half share of the fee fixed for tbe 
arbitrator and asked that the defendant might be ordered to pay 
his half share. Upon this the Court ordered the defendant to 
pay his half share to the arbitrator or deposit it in Court by tbe 
4tli of January 1907. The defendant not having paid his share 
of the fee, the plaintiff, on the 4tb of January 1907, paid it in 
on his behalf and asked that the payment should be included in 
the costs of the case. Upon this the Court oidered the parties to 
nominate another arbitrator who would not charge any fee. 
This not having been done, tbe Court superseded the arbitration 
and itself passed a decree in the case. The plaintiff then applied 
in revision to the High Court contending that, the case having 
been referred to the arbitration of Tika Earn with the consent of 
the defendant, and the said arbitrator not having refused to net, 
the defendant should not be allowed to withdraw from the refer- 
ence without valid cause, and also that under the circumstances 
stated the Court below had no jurisdiction to supersede the arbi- 
tration and proceed with the trial of the suit. 

Maulvi Ghulam 3fujtaha and Babu Satya Chandra Muher- 
ji, for the applicant. 

The Hon’ble Pandit Bundar Lai and Babu M. L. Sandal, for 
the opposite party. 

Aikman, J. — This is an application for the revision of a 
decree of the Court of Small Causes at Agra. The applicant filed 
a suit against the opposite party. On the 21st of December 1906 
the Judge of the Court of Small Causes recorded a proceeding 
stating that the parties, being identified by their respective 
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1907 , vakils, stated that they agreed to accept any decision on the case 

’ which should be given by one Babu Tika Kam, vakil, and that 

Hamid they agreed to pay him any reasonable fee for arbitration, the 
Eiaz-vd.di». fee to be paid by them in equal shares. Thereupon the Court 
made a reference of the matters in dispute to the arbitration of 
Babu Tika Bam and fixed his fee at Rs. 45, ordering the parties 
each to pay in one half this sum. He fixed the time within 
which the arbitrator was to return his award. The following 
day the plaintiff stated that he had paid his half share of the fee 
fixed for the arbitrator and asked that the defendant might be 
ordered to pay his half share. Upon this the Court ordered the 
defendant to pay his half share to the arbitrator or deposit it in 
Court by the 4th of January 1907. The defendant not having 
paid his share of the fee, the plaintiff, on the 4th of January 1907, 
paid it in on his behalf and asked that the payment should be 
• included in the costs of the ease. On the same date the learned 

V 

Judge recorded an order to the effect that“ probably the defen- 
dant did not understand that he would have to pay in money to 
the arbitrator,” It is difficult to say how the learned Judge 
arrived at this conclusion in the face of what had taken place on 
the 21st of December. The learned Judge thereupon ordered the 
parties to nominate another arbitrator who would not charge any 
fee. This not having been done, the learned Judge superseded 
the arbitration and himself passed a decree in the case. The 
plaintiil comes here in revision contending that the case having 
been referred to the arbitration of Tika Ram, with the consent 
of the defendant, and the said arbitrator not bavins refused to 
act, the defendant should not be allowed to withdraw from the 
s. reference without valid cause, and it is also contended that under 
the circumstances stated the Court below had no jurisdiction to 
supersede the arbitration and proceed with the trial of ’the suit. 

The learned vakil who appears for the opposite party con- 
tends that the reference was invalid on the ground that there was 
no application in writing, as required by the last paragraph of 
section 506 of the Code of Civil Procedure, and in support of his 
contention relies on the case of Nusserwanjee Pestonjee v. Me er 
Mynoodeen Khan (1). That case was under a special Regulation 

(1) (186B).6Moo. I. A., 134. 
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of the Bombay Presidency, and the application for arbitra- 
tion was a private one and not one made in the course of any 
' suit. It has been distinguished in the case Shamci Sundram 
Iyer v. Abdul Laiif (1), where it was held that the second para- 
graph of section 506 is directory only and that in a case where 
both parties consented to a reference to arbitration and where 
the order of reference was made by the Court in the presence of 
their counsel or advocates, though not upon a written applica- 
tion, such a reference is not a nullity, but merely an irregularity 
not affecting the merits of the case or the jurisdiction of the 
Court. The Privy Council case was also di-^tinguished in the case 
Luxumihai v. Hajee Widina Cassuni (2). In my opinion 
when the parties applied orally to the Judge, and the Judge 
reduced theii* application to writing and then made a reference, 
it was not open to him, having regard to the provisions of section 
10 of the Code, to supersede that reference, the arbitrator not 
having declined to act. 

I accordingly allow the application, set aside the decree of 
the learned Judge of the Court of Small Causes, and direct that 
the case be dealt with in the manner provided by his order of 
the 2lst of December last, an extended date being fixed within 
which the arbitrator shall give his award. If the defendant does 
not, witbin a reasonable lime, pay in his share of the arbitrator’s 
fee, it shall he received from the plaintiff and be included in 
. the costs. 

The applicant will have the costs of .this application in any 
event. 


(1) (1899J I. L. U., 27 Calc., 61. 
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(2) (1899) I. L. 11., 23 Bom., 629. 
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Before Mr. Justice RieJiards, 

KASHI (PiiAIKTipf) v. BAJKANG PRASAD (Dr.rENBANT). ® 

Act Bo. IV ojri882 (Transfer of Broperiy Act), sections 92 and Mortgage 
—iHedemptioji'-' Sulscqticnt suit for profits received Ig mortgagee larred- 
In a suit for redemption there ought to he a complete and final settle- 
ment of all accounts hetween the mortgagee right up to the time of actual 
redemption or sale, as the case may bo, A mortgagor therefoi o who has 
obtained a decree for redemption and paid in wlmt was found by the decree to 
be due from him cannot subsequently sue for profits realized by the mortgagee 
•in possession, which might and ought to have been taken into account at the 
time of passing the decree. Vinayah SJdvrao BigJie v. Dattairaya Gopal (1) 
referred to. 

The facts of this case are as follows : — In the year 1902 the 
plaintiff sued for redemption of certain mortgaged property. A 
decree was obtained on the 17th of December 1902. On appeal 
the amount decreed for redemption was increased, but the decree 
was confirmed on the 3rd of February 1903. The plaintiff paid 
what was due according to the decree and got possession some 
time in the earlier part of the year 1903. The present suit was 
then instituted by the plaintiff to recover certain money which 
he alleged was due by the defendant: he said the defendant 
received certain rents out of the property from August 1902 to 
March 1903. The Court of first instance (Munsif of Farrukha- 
bad) decreed the plaintiff’s claim in part. On appeal, however, 
the lower appellate Court reversed the decree of the Court of 
first instance and dismissed the suit altogether. The plaintiff 
thereupon appealed to the High Court. 

' Mr. M. L. Agarwala and Muiishi Gulzari Lai, for the 
appellant. 

Pandit ilf . L. Sctndal and Lala Kedar Nath, for the respondent, 
Eichaeds, J. — The facts out of which this appeal arises are 
shortly as follows : — In the year 1902 the plaintiff sued for 
redemption of certain mortgaged property. A decree was 
obtained on the l7th of December 1902. On appeal the amount 
decreed for redemption was increased, but the decree was 

Second Appeal No. 1147 of 1905, from a decree of Raj Nath Prasad, 
Subordinate Jjidge of Farrukhabad, dated the I6th of August 1905, reversing a 
decree of Upendro Nath Son, Munsif of Fatchgarh, dated the 25tJi of 
May 1905. 

. (1) (1902) I. L. 11., 26 Bom., 6G1. 
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confirmed on the 3rd of ffebruarj 1903. The plain tifi paid 
vrhat was due according to tl]e decree and got possession some 
time .in the earlier -part of the year 1903. 'J he present shit ^Ya^ 
then instituted by the plaintiff to recover certain money which 1 e 
alleged was due by the defendant : he says the defendant received 
certain rents out of tie property from August 1902 to Marc i 
1903. During the time that these alleged profits were received 
by the defendant, he was undoubtedly in possession of the pro- 
perty as mortgagee, and it is impossible to deny that the present 
suit is a suit for a further settlement and adjustment of accounts 
beWeen the plaintiff and the defendant occupying the positions 
of mortgagor and mortgagee. The plaintiff contends that what 
he is sued for was not covered by the previous accounts between 
the parties, and according to the judgment of the Conit of first 
instance this allegation is not without foundation. It is 
contended, however, on behalf of the defendant, that the present 
suit cannot be maintained. There is no doubt that the settlement 
of account, between the plaintiff and the defendant, (that is, tlie 
amount for which each was liable to account) was directly and 
substantially in issue in the previous suit. I think it absolutely 
clear that in a suit for redemption there ought to be a complete 
and final settlement of all accounts between the mortgagor and 
the mortgagee, right up to the time of actual redemption or sale 
as the case may be. Section 92 of the Transfer of Propeity Act 
provides that in a redemption suit the Count is to pass a decree 
ordering that an account be taken of what will he due to the 
defendant upon a date to be fixed, by the Court, when clearing 
the amount to be due. Section 94 speaks of the final adjustment 
of the amount to be paid by a mortgagor in case of redemption. 
In the ease Vinayo^k Shivrao Dighe v. Dattatraya Gopal (1). 
denkiuB, C.J., makes some very cogent remarks as to what ought 
to be the result, between parties, of accounts in mortgage suits. 
I entirely agree with these remarks, -and in my -judgment the 
claim of the p)laintiff in- the present case could and ought to have 
been settled in the previous litigation and that a separate suit does 
not now lie. I accordingly dismiss the appeal with costs. 

- Apyeal dismissed. " 

(1) (1903) 1. L. It., 26 Bom., 661. „ 
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Before Mr, Jutiico Banerji and Mr. Justice Aihnon. 

RAUHA BAI (Pmiktiff) c. KAMOD SIKGH AKD oxeees 

(DErBNDAKts)- • 

Act XFI of 1882 (Jhansi Incumbered Estates Act), sections 8 and 28— 
Mortgage — Unlawful consideration — Ace No. IN of 1872 (Indian 
Contract Act), section 23 — Act No. IV of 1882 ( Transfer of Iro^ertg 
Act ), section 43. 

Ncld that a iiiortgiigo executed by a mortgngor ubo was at the time 
disqualified under section 8 of tlio Jliansi Incumbered Estates Act, 1882, was 
a contract onlbrcd into for an unlawful consideration within the moaning 
of section 23 of the Indian Contract Act, and that sretion 43 of the Transfer 
of Property Act, 1882, could not bo prayed in aid to empower Ibo mortgagee 
to bring a suit for foreclosure after the mortgagors* disability had ceased. 

This appeal arose out a suit for foreclosure of a mortgage 
made on the lOth of July 1896 by the defendants, Kamod Singh, 
Bhagwant Singh, Katan Singh, llira Singh and Man gal Singh, 
the last two of whom were minors on that date and executed the 
document through their guardian, Kamod Singh. The defendants 
Nos. 6 and 7 are the sons of Kamod Singh and were made 
parties as members of a joint Hindu family. The defendants, 
Bhagwant Singh, llatan Singh, Hira Singh and Mangal Singh 
' are the sons of Gandbarp Singh, who died in 1891. Under the 
Jhansi Incumbered' Estates Act, No. XVI of 1882, Kamod 
Singh and Gandnarp Singh had been declared to be disqualified 
proprietors, and admittedly were so when they executed t.ie mort- 
gage in suit. The court of first iuatance (Subordinate Judge 
of Jhansi) on this ground refused to grant a decree for foreclosure, 
but passed a decree for money aga:n:t Bhagwant Singh and 
llatan Singh two of the sons of Gandbarp Singh. The plaintiff 
appealed to the High Court, contending that she was entitled to 
a decree for foreclosure, and the defendants Bhagwant Singh 
and llatan Singh filed objections under section 561 of the Code 
of Civil Procedure contending that the claim for a money decree 
against them was barred by limitation. 

^ahvi Jogindro Nath Chaudhri and Babu Durga OhaTcin 
Banerji, for the appellant. 

Mr. Karamat Husain, for the respondents. 

Banerji and Aikman, JJ.— This appeal arises out of a suit 
for foreclosure of a mortgage made on the 10th of July 1896 by 

• Eirsfc Appeal No. 221 of 1905 from a decree of Pramabha Nabll 
Riuorji, Subordiuate J ud{ju of JUausi, dated tUc 22ud of May 1905. 
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tlie defendants, Kamod Singh, Bhagwant Singh, Eatan Singh, 
Hira Singh and Mangal Singh, the last t\vo of whom were minors 
on that .date and executed the document through their guardian, 
Kamod Singh. The defendants T^os, 6 and 7 are the sons of 
Kamod Singh and have been made parties as members of a joint 
Hindu family. The defendants, Bhagwant Singh, Katan Singh, 
Hira Singh and Mangal Singh are the sons of Gandharp Singh, 
who died in 1891. Under the Jhansi Incumbered Estates Act, 
Ko. XVI of .1882. Kamod Singh and Gandharp Singh had been 
declared to he di-qualified proprietors. One of the disabilities 
attaching to this declaration was that thoi^e persons nere incom- 
petent to mortgage their proprietary rights in land or any part 
thereof [see section 8, clause (c) (!)]• Under section 28, clause 
(6) of the Act, this disability extended to any pe'son succeeding 
to the proprietary rights of those persons, and therefore to the 
sons of Gandharp Singh after his death. It is an admitted fact 
that at the date of the execution of the conditional ^ale deed in 
question, the executants of that document were labouring under 
this disability. The Court below has on this ground refused to 
enforce the deed and grant a decree for foreclosure : but it has 
made a decree for money against Bhagwant Singh and Batan 
Singh, two of the sons of Gandharp Singh, apparently overlooking 
the provisions of section 28 to which we have referred above. 
If a money decree could be passed against those persons, there is 
no reason why a similar decree should not have been passed 
against Kamqd Singh. The plaintifi appeals from the decree 
of the lower Court and 'contends that, having regard to the 
provisions of section 43 of the Tramfer of Property Act, she was 
entitled to a decree for foreclosure, inasmuch as the mortgagors 
were subsequently released from disability on the 3rd of Novem- 
ber 1896. In our opinion this plea cannot prevail. The 
consideration for the loan was the mortgage of their property by 
the disqualified proprietors. Such a mortgage being forbidden 
y the provisions of the Jliansi Incumbered Estates Act, the 
consideration was one forbidden by law. It was also of a nature 
■w ich if permitted would defeat the provisions of that Act. The 
aoreement therefore was one the consideration of which was 
awful within the meaning of section 23 of the Contract Act, 
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and was consequently void. The provisions of section 43 of the 
Transfer of Property Act cannot be applied to an agreement of 
this nature. This disposes of the first plea taken in the 
memorandum of appeal. The second plea is that the plaintiff is 
in any event entitled to a money decree against the respondents 
Nos. 1 to 5. This plea might have prevailed had the claim 
for a money decree not been barred by the law of limitation. The 
bond provides that the amount secured by it is to be repaid by 
annual instalments of Rs. 700, half of which is to be repaid on 
the Joth of Pus Sudi and the other half on the 15th of Jeth Sudi 
every year. It further provides that on the in talments remain- 
ing unpaid for two years the mortgagors shall pay the whole of 
the amount together with interest in a lump sum. It is admitted 
that no instalment was paid. The last of the two years’ instal- 
ments became payable on the 4th of June 1898, Therefore under 
'the terms of the bond the wdiole amount secured by it became 
payable on that date and time began to run under article 75, 
schedule II of the Limitation Act, from that date. There is no 
question of v/aiver in this case. As the suit was not brought until 
after the expiry of six years from the date on Which the whole 
-amount of the debt became due, the claim for a money decree 
was barred. In this view the second plea taken in the 
. memorandum of appeal must fail and the objection raised on 
behalf of the respondents under section 561 of the Code of Civil 
Procedure must prevail, the result being that the plaintiff’s suit 
must stand dismissed. We accordingly dismiss the appeal with 
costs, and, allowing the objections under section 561 with costs, 
dismiss the plaintiff’s suit. We do not interfere wdth the order 
of the Court below in regard to the costs of the defendants in that 
Court. 


Ap'peal dismissed. 
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. Before Mr. Justice "Richards. 

DEBI PRASAD, (AppiiCAifT) v. SHEODAT’ RAI, Opposite Paett. * 
Criminal Procedure Code, sections 145, 435 and 5Z/-—Bevi8ion-^Procedu7'e 
Irregularity not prejudicial to cither parly. 

In tlie course of proceedings commenced under section 107 of tbo Code 
of Criminal Procedure it was found by the Magistrate that tbero was a dispute 
relating to land and libely to cause a breacli of tbe{peaco between the two 
parties before him. After giving both an opportunity of being beard, the 
Magistrate passed an order under section 145 of the Code maintaining one 
party in possession. Meld that, notwithstanding that the procedure of the 
Magistrate was in some respects defective, there was no cause for the exorcise 
of the revisional jurisdiction of the High Court, inasmuch as the parties had 
been given an opportunity of representing tiieir respective cases, and there 
was nothing to show that the irregularities in procedure which had occurred 
had caused any prejudice to cither. In the matter of the petition of 
T. A. Martin (1) referred to. ^ 

This was an application to revise an order made under section 
145 of the Code of, Ci'iminal Procedure. It would appear that 
the matter originated by a police report that there was likely to 
be a breach of the peace between two brothers owing to a dispute 
about land and asicing that proceedings should be taken under- 
section 107 and also under section 145. On the 17th of Septem- 
ber 1906 tbe Deputy Magistrate issued notices to the parties 
under section 107 to show cause why the parties should not be 
bound over to keep tbe peace. On the 5th of October 1906 the 
ease came OD; and the Court, finding that the dispute was really 
a dispute about land, ordered the proceedings to come on under 
section 145. Statements had been put in by both parties in the 
proceedings under section 107. The parties attended in Court, 
the patwari was examined, and the Court, finding that the 
opposite party had proved their possession, made an order provid- 
ing for the possession of the opposite party. Against this order 
Debi Prasad applied in revision to tbe High Court. 

Mr. W. WcLllach, for the applicant. 

Mr. M. L. Agarwala, for the opposite party. 

Bichabds, J. This was an application to revise an order 
made under section: 145 of the Code of Criminal Procedure. It 

agaiuat an order of^i.am.ud-din 

tiass Mag.stiato of Ghazipur, dated tbe 18 th of Pehruary 1907. 

(1) (1904) I. L. R., 27 All,, 296. 
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would appear that the matter^originated by a police report that 
there was likely to be a breach of the peace between two brothers 
owing to a dispute about land and asking that proceedings 
should be taken under section 107 and also under section 145. 
On the 17th of September 1906 the Deputy Magistrate issued 
notices to the parties under section 107 to show cause why the 
parties should not be bound over to keep the peace. On the 5th 
of October 1906 the case came on, and the Court, finding that the 
dispute Was really a dispute about land, ordered the proceedings 
to come on under section 145. Statements had been put in by 
both parties in the proceedings under section 107. The parties 
attended in Court, the patwari was examined, and the Court 
finding that the opposite party had proved their possession, made 
an order providing for the possession of the opposite party. Of 
course the order of the Magistrate is made without reference to 
the merits of the claim of either of the parties, and they are enti- 
tled to take such proceedings as they think right to have their 
real title ascertained and declared. The object of the section is 
merely to prevent a breach of the peace by maintaining one or 
other of the parties in the possession which the Court finds they 
had immediately before the dispute. In the present case the 
provisions of section 146 were not strictly complied with. The 
parties being in Court and the order being made in their presence 
the Court did not direct that th ey should be served personally. 
No notice of the order was fixed to any place at or near the 
subject of dispute. It certainly would be well that all Magis- 
trates proceeding under section 145 should in all cases strictly 
comply with the various provisions of the section, and if I could 
find that the applicants here had been in the smallest way preju- 
diced by any omission to comply with the provisions of the 
section, I should feel bound to set aside the order complained of. 
Orders made by the Magistrates are not under ordinary circum- 
stances liable to be revised by the High Court. There is an 
express provision in section 435 of the Code of Criminal Proce- 
dure that the Court cannot under that section deal with proceed- 
ings under chapter XII (in which section 145 is in eluded). It has, 
however, been held in Criminal Reference No. 189 of 1903, that 
the High Court can under certain circumstances interfere with 
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orders purporting to be made under section 145, and this ruling 
•was followed and to some extent extended in the case of T, A. 
Martin (1). The facts in Criminal Reference No. 189 of 1903 
are somewhat similar to the facts in the present case, and, as I 
have already said, whatever my individual view of the provisions 
of section 435 might be, I should follow that ruling and set aside 
the order if I found that the applicant had been in any way pre- 
judiced by the order. In the present case, however, I am quite 
satisfied that there was a dispute about land; that there was an 
apprehension of a breach of peace arising out of this dispute about 
land, and I find also that the parties interested in the dispute 
appeared and had their case fully heard before the Deputy Ma- 
gistrate. The order he made is dated the I8th of February 1907, 
and the present application was not filed until the 18th of May 
following. It also appears that it taok 13 days to get a copy of 
the judgment; but, even allowing for this time, a very consider- 
able period was allowed to elapse before any steps were taken -to 
set aside the order of the Deputy Magistrate. All the provisions 
of section 145 which were not complied with are provisions enact- 
ed for the purpose of enabling both parties to the dispute to have 
their respective eases fully heard by the Court after due notice. 
In the present case the parties had notice and had their respec- 
tive cases fully heard, and the learned counsel for the applicant 
admits that he is unable to point out, or even suggest, any injury 
suffered by his clients due to the non-compliance with the provi- 
sions of the section. Section 537 of the Code of Criminal Proce- 
dure expressly “provides that no finding, sentence or order passed 
by a Court of competent jurisdiction shall be reversed or altered 
on appeal or revision on account of any error, omission or irre- 
gularity, unless such irregularity has in fact occasioned a failure 
of justice. I think it would be an extremely technical reading 
0 this section to hold that the order passed by the learned Deputy 
agisfcrate was not an order of a Court of competent jurisdiction 
merely because there were irregularities in. part' of the procedure 
causing no injury to either party. Under any circumstance it is 
matter entirely in the discretion of this Court whether or not 
wi in revision set aside an order, and in exercise of this 

(1) (19G4) I. L. R., 27 All., 296. 
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discretion I refuse in the present ease to set aside the order. With 
the consent of both parties I make an express direction that the 
order of the Magistrate shall be deemed to apply only to plot No. 58 
Inasmuch as I consider that it Is of the greatest importance that 
Magistrates should strictly comply with the provisions of the Code. 
I direct that a copy of this judgment be sent to the Deputy 
Magistrate who tried the case. The application is rejected. 

APPELLATE CIVIL. 


before Mr. JutUee Dillon, 

BANWARI LAL AND othees (Pdaintiees) u, MDSAMMAT GOPI (Defen- 
dant).* 

Act ("ZocalJ No. II O/1901 Tenancy Act J, section IQd faj — Limitation 

’■ '^Defendant referred to Civil Court — Act No. NV of 1877 (Indian 
Limitation Act J, schedule II, article 120. 

When, under section 199 of the Agra Tenancy Act, 1901, an order "is 
passed by a Revenue Court directing the defendants to file a suit in a Civil 
Court within the time limited by that section, the ordinary period of limi- 
tation is thereupon suspended and the special period provided by the Tenancy 
Act is substituted. 

The defendants filed a suit] in the Civil Court within throe months. It 
was decided against them.. They appealed, and in appeal withdrew their iuit 
with liberty to bring a fresh suit. Seld that the fresh suit, filed after tho 
expiry of the period limited by the order of the Revenue Court, was barred, 
and the defendants could not fall bach upon the provisions of the Indian 
Limitation Act, 1877. 

The facts of this case are as follows ; — 

One Manick Chand, ancestor of the defendant respondent, 
instituted a suit against the plaintiffs in the Revenue Court for 
arrears of rent in respect of two groves situated in mauza Bithri. 
In that suit the present plaintiffs, who were then defendants, 
pleaded that they had proprietary rights in the grove in question. 
Thereupon the Revenue Court passed an order oh the 13th of 
November 1903, under section 199, clause (a)'of Act No. II of 
1901, requiring them to institute a suit within three months in 
the Civil Court for the determination of such question of title; 
They accordingly instituted a suit in the Civil Court, which was 

• Second Appeal No. 605 of 1906, from a decree of Pitambar Joshi, 
Subordinate Judge of Bareilly, dated the 24th of March 1906, reversing a decree 
of Udit Narain Singh, Munsif of Havali, B.ireilly, dated the 27th of June 
1905. 
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decided againsb them on ihe lot'i of May 1904. They appealed 
on the 20th of June 1904, but withdrew the appeal with leave to 
Iring a fresh suit on the 5th of September 1904. Before the 
appeal was filed, the Kevenue Court, presumably following the 
decision of the Muusif, dated I3bh May 1904, gave an eos parte 
decree for rent against them on the 11 th of June 1904. The 
})laintiffs then brought the present suit, on the 29bh of March 
1905, sixteen months after the passing of the Kevenue Court’s 
order referring them to the Civil Court, asking for a declaration 
that they were owners in possession of the groves. The Court of 
first instance (Munsif of Bareilly) decreed the claim. The lower 
ppellate Court (Subordinate Judge of Bareilly) reversed the 
nsif s decree and dismissed the suit, holding that it was not 
raaiotainable, inasmuch as it was instituted beyond the period of 
fee months allowed by the order of the Revenue Court, dated 
r„,h plaintlffij appealed to the High ' 


Sam Chandra Sanerji, for the appellants. 

Baba S^Ml Prasad 9hosh, for the respondent. 
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cHscrotion I refuse in the present ease to set nside the order. With 
the consent of both parties I make an express direction that the 
ordorof the Magistrate shall bo deemed to apply only to plot No. 58. 
Inasmuch as I consider that it Is of the greatest importance that 
Magistrates sliould strictly comply with the provisions of the Code, 
I direct that a copy of tliis judgment bo sent to the Deputy 
Magistrate who tried the case. The application is rejected. 


1907 
July 20. 


APPELLATE CIVIL. 


Heforo Mr. Juttico Dillon. 

BANWAllI LAL AND otuees (Piaintiffs) v. MUSAMMAT GOPI (Defen- 
dant).* 

Act (Local ) ITo. II o/lOOl (Agra Tenancy Act), section 199 ( a) — Limitation 
^Defendant referred to Civil Court — Act No. NV of 1877 (Indian 
Limitation Act ), iclicdiile II, article 120. 

■Wiion, tiiidcr section 199 of tbo Agra Tenancy Act, 1901, an order" is 
passed by a Korenuo Court directing tbo defendants to file n suit in a Civil 
Court witbin tbo time limited by that section, the ordinary period of limi- 
tation is tborcupon suspended and tbo special period provided by tbo Tenancy 
Act is substituted. 

Tbo defendants filed a suit] in tbo Civil Court witbin three months. It 
was decided against them.. They appealed, and in appeal withdrew their suit 
with liberty to bring a fresh suit. Seld that the fresh suit, filed after the 
expiry of the period limited by the order of the Revenue Court, was barred, 
and the defendants could not fall bach upon the provisions of the Indian 
Limitation Act, 1877. 

The facts of this case are as follows : — 

One Manick Ghand, ancestor of the defendant respondent, 
instituted a suit against the plaintiffs in the Revenue Court for 
arrears of rent in respect of two groves situated in mauza Bithri. 
In that suit the present plaintiffs, who were then defendants, 
pleaded that they had proprietary rights in the grove in question. 
Thereupon the Revenue Court passed an order oh the 13th of 
November 1903, under section 199, clause (a)'of Act No. II of 
1901, requiring them to institute a suit within three months in 
the Civil Court for the determination of such question of title; 
They accordingly instituted a suit in the Civil Court, which was 

* Second Appeal No, 505 of 1906, from a decree of Pitambar Josbi, 
Subordinate Jvidga of Bareilly, dated tbe24tb of March 1906, reversing a decree 
of Udit Narain Sirigb, Munsif of Hayali, B.iveillv, dated tbe 27tb of June 
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ileciderl against; them on ihe 18th of May 1 904. They appealed 
on the 20th of June 1904, but \Yithdrew the appeal with leave to 

9nit. nn thft Eth nf Rp.nf.Pit^linr 1 0Od Tlpfnm 


uuu \\iujuiuw tiiu \Yiun 

Iring a fresh suit on the 5th of September 1904. Before u>.u 

" Court, presumably following tho 

lOi-L i\.r ir\f\A I. 


appeal was filed, the Kevenue Court, presumably following tho 
decision of the Muusif, dated 13th May 1904, gave an ecc 'pciTtc 
decree for rent against them on the 11th of June 1904. The 
plaintiffs then brought the present suit, on tho 29th of March 
1905, six! een months after the passing of the Revenue Court’s 
order referring them to the Civil Court, asking for a declaration 
that they were owners in possession of the groves. The Court of 
first instance (M.rnsif of Bareilly) decreed the claim. Tire lower 
appellate Court (Subordinate Judge of Bareilly) reversed the 
mn’ f ^ ^ dismissed the suit, holding that it was not 

Three r I 

Court. ^ ^ Plaintiffi) appealed to tlio High 

Dir.io„ T ■■'^spondont. 

trought by L pWff “"^0'' "-ns 

HluatedinmauzaBlthri Thef / 2814 

Maulck Chaud, auoestoi- <,j “^follows :-0„o 
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tlto t Uh fif .Tun*! 1001. 'riin jOninf ifT-* itnvo now Onu^hl ilt3 
prc'^onl suU oil Uio 20j!i of ^f(l,roll 10-)5, ‘;isi*'on rn intS,!! nftortlift 
01 tlso !l,?v='n<io C'nr^^•^ or.ior, rof';rriii£j iluiin to t;so Civil 
ii'id tSo ij’tcj^liou i'* \vli fh-?i* >mio!i u Muit i-i mnintninnlde. 
'J'iio lo'.Vor uppollut.-,; C >ut L t»:iH hold that it !*; not, inaHran',:!! ns it 
was institnl*‘cl iiovnnd the poriod of thrco inoaths nllou'od l>y th(2 
ordor of the liovonuo Cotirt, tlalt-d lOtli XovotnbrT 1005, and 1ms 
(lismi-sod ill-' plaintilT.d stiit. J^ar ilio appellants it was ably 
argued by j")!'. Sfd^h Chandra B tncrji t’lnt tho stiit was not 
barred by t!in special period of limitation provided by section 10.9 
of Act No. T I of lOOi, and tlm‘. under .article 120 of .schedule IT 
of i!io Limitation Act, No. XV of 1877, it could be brought at 
any time within si.v years from I he date when the cause of nation 
accrued to the plniutiff. It ’.va.s further argued that the decision 
of the Revenue Court, dated 11th Juno 1901, in the rent suit did 
not finally decide the question of title, and that it does not there- 
fore bar the present suit. For the clofoudnnt respondent it was 
coutoticled that tlio suit was barred by tho special period of limi- 
tation provided by section 199 and also by the decision of the 
Bovenno Court, dated 11th June 190-1, decreeing tho suit for rent. 

I shall first proceed to consider and decide tho question whether 
or not tho limitation provided by .section 199 of Act No. II of 
1901 overrides the longer period of limitation, namely, six years, 
provided by article 120 of schedule II of Act No. XV of 1877. 
In my opinion when an order under .section 199 of Act No. II 
of 1901 is passed by a Revenue Court directing the defendants 
to file a suit in a Civil Court within the time limited by that 
section the ordinary period of .imitation is thereupon suspended 
and the special period provided by the Tenancy Act is substituted. 
There would be no meaning in tue Legislature having provided 
a special period of limitation by section 199 if it were possible for 
the party affected by the order under that section to bring a suit 
at any time within the ordinary period of limitation. There is 
no authority on the point, or at least none has been cited, and it 
seems to me that the view taken by the Court below is the only 
reasonable view. It is clear that the effect of the withdrawal by 
the plaintiffs of their former suit is the same as if they had never 
brought such a suit. They have, therefore, entirely failed to 
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obey the order of 13th November 1903 which directed them to 
bring a buit in a Civil Court within three months from the date 
of such order, and. the present suit is therefore barred. I accord- 
ingly decide this point against the plaintiffs appellants. In this 
view it is unnecessary to decide the second question as to whether • 
or not the decision by the Revenue Court in tlie rent case bars 
the present suit. The appeal therefore fails and is dismissed 
■ffith costs. 

Afpeal dismissed. 


Before Mr. Justice JBanerji and Mr. Justice Ailcman. 

- EMPEROR V. MAHENDRA SINGH akd Axothee.* ' 

I R opeditre Code^ sccUois 110 and 52G — Security good hejiaviotc ^ — 
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present cannot be transferred to another district. The question 
is open to argument, but we do not feel ourselves justified in 
disregarding these rulings. We therefore dismiss tlie application. 
At the same time wo cannot apj)rovo of the action taken by the 
District Magistrate, however well-intentioned that action may 
have been, specially having regard to the fact that the case might 
come before himself in appeal under section 406 of the Code of 
Criminal Procedure. 
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General Acts of the Governor General of India in Council, Vol. IV, from 1852 

to 1884. Edition 1898 ... ... ... ... Rs. 7. (10 a.) 

neral Acts of the Governor General of India in Council, Vol. V, from 1885 
to 1890. Edition 1898 ... ... ... ... ... Us. 5. (9 a.) 

; eral Acts of the Governor General of India in Council, Vol, VI, from 1891 
• to 1898. Edition 1898 .„ ... ... ... ... Us. 7. (10 a.) 

neral Acts of the Governor General of India in Council, Vol. VII, from 1899 
to 1903, inclusive. Edition 1904 ... ... „. ... Rs. 3. (0 

C. — LOCAL CODES, 

The Assam Code, Edition 1397, containing tho Bengal Regulations, Local Acts 
of the Governor General in Council, Regulations made under tho Govern- 
ment of India Act, 1870 (33 Viet., Cap. 3), and Acts of tho Lieutenant- 
Governor of Bengal in Council in force in Assam; and lists of tho cuact- . 

rnents which have boon notified for Scheduled Districts in Assam under 
the Scheduled Districts Act (XIV of 1874); with Chronological Tables and 
nn Index ... ■ ... ... ... ... ... Rs. 7. (10 a.) 

The Baluchistan Code, Edition 1900, containing the Local Enactments in force 
in British Baluchistan and tho Agency territories, with Chronological 
Table's and nn Index ... ■ ... ... ... Rs.'5. (10 a.) 

The Burma Code, Edition 1899 ... ^ ••• ••• ... ... Rs. 5. (9 a.) 

Tho Ooorg Code, Edition 1893 ; ... ... ,... ... ... Rs 2. (6 a.) 

The Bombay Code, Vol. II, Edition 1896, containing the unrepoaled Acts of tho 

Governor of Bombay in Council up to the end of the year 1830 Rs. 5. (10 a.) • 

i'ue Bombay Code, Vol. Ill, Edition 1896, containing the unrepealed Acts of the , ‘ 

Governor of Bombay in Council from 1881 to 1805 Rs. 6. ^(12 a.) . 

-The Madi'as Code, Vols. I and II, Edition 1002 m< ... ... R». 12- (Re* I’O 


,,, , ,,o 

^ " o.;K.o«..o.onn.^. 

n._BEmSIS OJ “f MODIHED BY gObbES'^l-^^ 


of Sbipi). fts n'OiV.fic'^ «P 


.Ota X of 18^ a.dil d 18^ iX loUi nccc:.ber ^ ^ ^ 

• to Ist Deoofflber, 1893 (with fool'H . ^ ^i.. ^ 

Mt Sf 18^ (Go;;.^|i^t). ar^odldcd ;,to ist Dccc.«bo^l003 ... ^ ,, 


1 of 1847 (Copyright), as ' ,, ,no5 ... ^ ' ‘ ', 1 

in of ISoO (^ppxoutlces), aa modiacd hp to s« ^ ,3 ..) 

Ull\\^l 1850 (State PrisoMts), ae inodi5cd up - • 

— n .r,w, /m.u- Tj^n^io Bi’idgos), ‘'■8 modiiicd p <■ _ . (\ .•'< 


2 fi,’> p- 


(I *.] 


... 1!^- 


Act XIX 
. Act XXXlY 

■ Act Ylll of 1851 (ToWa ou P.oada 

1897 . ... ■ <•> ... '"x-Ts Ti..r 19D2 

Act XXX of 1852 (XaturaWialion), aa modified up to 1st - . - 

Act XU 'of 1855 (Legal ItoprcEontatWcs Suite), as modi ic up ^ 

November, 1904 ... ... . •" " . m 

Act Xlll of 18o5'(Pata\ Accidenta), as modided up to let Bccomuer, U .5 ... _ 

Act.XXYlU of 1855 (Usury Laws Hopeal), as modided up to let Dccciu. ^ 

ber, 1903 ... ...,, ... ... ••* , *’• ^ ' 

Act XX of 1856 (Polka CbaubldMa^, aa modided up, to let isovciu >cr, 

■. 1903 ' ... ... ... ••• ' 

Act IV of 1857.(Tobacco, Bombay tTown), as modified up to Ist August, 1G93,„ So.'.'p. (15.) 

j .An XXIX of 1857 (Laud Customs, Bombay), aa modified up to 1st Decora, 
ber, 1895 .,. ,., ,., . .„ ... ... 

Act Ill.of 1858' (State Prisoners), as modiiicd up to 1st August, 1807 ... - o. (1 o.) 

-ActXXXlY of 1853 [Lunacy (Supreme Court8)3, as modified up to dOtti 

Apri\,1903 ... ,., ,, .. ... ... -tfi. Sp. (I r.) 

Act XXXY of 1858 [Luuacy (District Courta)^, as modified up to SOtii 

Apn\,^1903 • ... ^ ^ 2rt. 3p. 

Act XXXYl of 1858 (Lunatic Asylums), at modified up to Slst Xlay 1202 ... 5 a. (I a) 

■ Act I of 1859 (blercbant Sbipplng), as mo^fied up to 30tli Juno, 1905 ... 13 n. (2 n.) 

ActXlIIof 1859 (Workman’s Broacd of Contract), ns adcctcd by Act XVI 

lit "• - - ■ ... (!«•) 

til in ^ tEmployors and "Workmen (Disputos)^, as modified up 
to 1st December, 1901 • ^ \ ^ ^ ^ 

Act XXI of I860 (Societies' -Ro • I )-. *"a ' • ' 

ber, 190-1 l^^gisliation), as modified up to Ist Dccem- 

u-itb auMex^ modified up to Ist April, 1903, 


Act V of 1861 (PoViooN •” ' ... • ••> Db, 2-3 a. (5 a.) 


witb au ln8ex 

ActXYIo£l86?(s£;!can°^^^^^ - P‘ (1 «• 0 p.) 

Act XXIII of 1863 (Claimed ... Sa.Gp. (la.) 

1S06 ^astedands), as modified up to Ist, December, ’ 




Act XYll of 1864 {Officiary 

Act 111 of 1865 (Carriers') aT' Tc '-o Ist July, 18 

AclXo£lS65(Successionl ns ■’' 

Act 111 c£ 1867 (anmbk\ «P bo 1st July 1800 

d up to 1st Decoraber, 


^. bsb July, 1890 ... 6 a. 6 p. (I a.) 

... 3 a. (1 a.) 

... Bo. 1-8 a. (2 a.) 
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Act XX of 1869 (YoluntccT.-A a-'. ^ 

Act VII of 18T0 (Court iw to lat Alay, 1806 ... 


.. Ko. 1-2 a, (3 a.) 

4, Q /I ^ \ 


IV.-TEAHSLATIONS OF ACTS AND REeULATIONS OP THE GOVERNOS GENEEAt 
' OF INDIA IN COUNCIL. 

Acts X of 1841 and XI of 1850 (Registration of Ships), as modified - . ' . 

up to 1st December 1893 with foot-notes brought down to lat 

•December, 1901 ... ^ ••• •‘*' Urdu. 2a.Qp- (la.)' 

Act XX of 1847. (Copyright), as modified up to Ist May, 1896 In Urdu. 1 o. 3 p. (1 a.) 

Ditto ditto ' ... In Nagri. 1 a-S p. (1 a.) . 

Act XXXIV of 1850 (State Prisoners), as modified up to 30th April, 1903 -In Urdu. ■ 6 p. (1 a.) 

.Ditto - ditto ... In Nagri. 6p. (la.) 

Act XXX of 1852 (Naturalization), as modified up to 1st December, 1902 In Urdu. 6p. (1 a.) ■" 

Ditto ditto ... In Nagji. 6p. (la.) 

Act XII of 1S55 (Legal Representatives’ Suits), as-modified up to 1st 
^ November, 1904 ... ... ... ' ... 

\ Ditto ■ .. ditto ' ... 

Act XIIl of 1855 (Fatal Accidents), as modified up to 1st December, 

1903' ... ... ... ... ... 

Ditto ditto 

Act XX of 1856 as modified up to 1st November, 1903 .,. 

. Ditto ■ ditto 

Act XXXIV of 1858 [Lunacy (Supreme Courts)], as modified up to 30th 

‘April, 1903 ... ... ... ... 

Ditto ditto 

Act XXXV of 1858 [Lunacy (District Courts)], as modified up to 30th 
April, 1903 

Ditto ditto 

Act XXXVI of 1858 (Lunatic Asylums), as modified up to 31st May, 1902 In Urdu. 1 o. 6 p. ' (1 a.) 
Act XIII of 1859 (Workman’s Breach of Contract) as affected by Act XVI 

of 1874 ... ... ... ... In Urdu. 3p. (1 o.) 

Ditto ditto ... In Nagri. 3 p. (1 a.) 

Act IX of 1860 [Employers and Workmen (Disputes), as modified up to ' _ , 

1st December, 1904 ... ... ... ... ... In Urdu. 8 p. (1 a.) 

Ditto ditto ... ... It Nagri. 3p. (Iff.) ' 

, Act.XLV of 1860 (Penal Code), as modified up to 1st April, 1903 ... In Urdu. Re. 1-5 a. (6 a.) 

Ditto ditto ... . In Nagri. Re, 1-5 a. (5 a.) 

Act V of 1861 (Police), as modified up to 7th March, 1903 ... ... In Urdu. 2 a 9 p. (1 a.) 

Ditto ditto ... ... In Nagri. 2 a. 9 p. (Iff.) 

Act XVI of 1861 (Stage-Carriages), as modified up to 1st February, 1898 In Urdu. 1 a. 3 p. (1 a.) .. 


In Urdu. 8 p. (1 a.) 

In Nagri. 3p. (1 a.) 

In Urdu. 6 p. (1 a.) 

In Nagri. 6 p. (Iff.) 

In Urdu. 2 a. 6 p. (I ff.) . 
In Nagri. 2 a. 6 p, (1 a.) ' 

In Urdu. 1 a. (1 a.) 

In Nagri. 1 a. (1 ff.) 

In Urdu. l a. (l a.) 

In Nagri. 1. a. , (1 a.) ' 


' Ditto ditto ,.i 

Act VI of 1864 (Whipping), as modified up to 1st April, 1900 ... 

Ditto ditto 

Act III of 1865 (Carriers), as modified up to 31st May, 1903 ... 

’ Ditto ditto 

Act III of 1867 (Gambling), as modified up to Ist December, 1896 
Ditto ditto 

Act V of 1869 (Indian Articles of War), as modified up to 1st January, 

1895. In English, Urdu, and Nagri 

Ditto ditto 

Act VII of 1870 (Court Fees), as modified up to Ist, December, 1896 ... - In Urdu. 8 a. 3 p. '(2 a. Op.) 

Ditto as modified up to 1st October, 1899 ... In Nagri. 8 a. 9 p. (1 a.) 

Act I of 1871 (Cattle-trespass), as modified up to 1st December, 1903 
Ditto ditto 

Act XXIII of 1871 (Pensions) ... ... ... 

Ditto 

Act I of 1872 (Evidence), as modified up to the 1st November, 1902 
Ditto ditto 


In Nagri. 1 a 3 p. (1 a.). 
In Urdu. 1 a. 6 p., (1 a.) 

In Nagri. 1 o. 6 p. (1 a.) . 
In Urdu. 9p. (l a.) 

In Nagri. 9 p. (1 a.) 

In Urdu. 1 a. 3 p. (1 a.)' 
In Nagri. 2 a. (1 a.) 

Bound. -^Rs. 3. (6 a.) 

Unbound.” Rs. 2-8 a. (5 a.) 


In Urdu. 1 o, 9p. - (la.) ^ 
In Nagri. 1 a. 9 p., (1 a.) 
In Urdu. 9 p. (1 a.) ' 

In Hindi. 9 p. (1 a.) . 

In Urdu. 8 a. (2 a.) 

In Nagri.- 8 a. (2 aj 


( 9 , ) . 

Act IV of 1872 (Punjab Laws), as modiliod up to let. NoTembor, 
1904 ' ... 

Act iX of 1872 (Contract), iis modiQed up to 1st September, 1899 
Ditto ditto 

Act XV of 1872 (Gbristiiin Marriage), as modified up to 1st April, 
1891 

Ditto “ ditto' 

Act V of 1873 (Government Savings Bank), as modidod up to lot 
April, 1903 ... ... ••• 

Ditto ditto 

Act VIII of 1873 (Nor tbern India Canal and Drainage), aa modiCed up 
to 15th July, 1899 ... ... ... ••• 

Ditto ditto 

Act X of 1873 (Oatbs), as modified up to 1st February, 1903 
Ditto ' ditto 

Act I of 1877 (Specific Relief), as modified up to let February, 1904 ... 
Ditto ditto 

Act III of 1877 (Registration), as modified up to 1st December, 
1896 . ... ... ... ... ... ... 

Ditto ditto 

Act XV of 1877 (Limitation); as modified up to Ist April, 1899 ... 

Act I of 1878 (Opium), as modified up to 1st December, 1896 ... 

Ditto _ ditto" . ... 

Act VII of 1878 (Forests), as modified up to 1st December, 1903 ... 

•, Ditto ditto 

Act XI of 1878 (Arms), as modified up to lat May, 1904 
Ditto ... ditto 

Act XVII of 1878 (Northern. India Ferries), as modified up to Ist 

« - 

June, 1902 ... ... ' ... .., 

' Ditto ditto 

Act XYIII of 1879 (Legal Practitioners), as modified up to Ist May, 
1896 ... ,,, ,,, ,,, 

Ditto ditto ... 

Act XV of 1881 (Factories), as modified up to Ist April, 1891 ... 

Ditto ditto 

Act XVIILof 1881 (Central Provinces Land Revenue), ao modified up 
. to tlie Ist Kovombor, 1898 ... 

' ditto 

Act IV of 1882 (Transfer of Property), as modified up to Ist March, 

1900 ... - ' 

••• ^ ••• ••• 

ditto - .. ... 

Act XIA of 1882 (Code of Civil Procedure), as modified up to lat 
■ . December, 1899 

.*** ••• ••• 

Act XXI of 1883 (Emigration), as modified up to Ist December, 1902 ... 

ditto ' ... 

Act IV of 1884 (Explosives), as modified up to Ist May, 1896 . 

_ ditto 

Aot VI of 1834 (Inland Steam-Vessols), .as modified up to Ist July, 
1891 ... . ^ 

Ditto 


ditto 

Act XVm of 1884 (Punjab Courts), as modified 
1899 - ... 

Act 11 of 1885 (Negotiable -Instrumonts Amendment) 
A-t 111 nf iaS5 (Transfer of Property Amendment) 
Act X of 1885 (Ou.db Batateg Amendment) ' 


• •• 


up to Ist Decembeir, 


• «« 


tit 


In Urdu. 

2 It J 

Bp. 

( 1 a. 6 p ) 

In Urdu. 

9 a. 

9 V. 

(3 a.) 

In Nagri, 

. 9 a. 

dp. 

(3 a.) 

In Urdu. 

4 a. 

.'2 

\ 

a.) 

In Nagri, 

4 a. 


a.) 

In Urdu. 

9p. 

(1 

a.) 

In Nagri. 

9p. 

(1 

a.) 

In Urdu. 

3 ff- 

3p. 

(1 a.) 

In Nagri. 

3 a. 

3p. 

(1 «.) 

In Urdu. 

9p. 

(1 

a.) 

In Nagri. 

1 a. 

(1 

a.) 

Id Urdu. 

4 o. 6 

p. (I a. 6p.) 

In Nagri. 

4a. 3 

p. (1 a. 6p.) 

In Urdu. 

4 a. 

3p. 

(2 a.) 

In Nagri. 

. 4 a. 

6p. 

■(2 a.) 

In Urdu. 

5 a. 

3 p. 

(1 a.) 

In Urdu. 

1 a. 

3 p. 

(1 a.) 

In Nagri. 

1 a. 

6p. 

(1 a.) 

In Urdu. 

4 a. 

(1 

a. 6 p.) 

In Nagri. 

Sfl. i 

Ip. 

(1 a. 6 p.) 

In Urdu. 

2o. 

(i 

a.) 

In Nagri. 

2 a. 

(1 

a.) 

In Urdu. 

2 a. 

(1 

a.) 

In Nagri. 

2 a. 

(1 

a.) 

In Urdu. 

2 a. 1 

3 p. 

(1 a.) 

In Nagri. 

2o. 

6p. 

(1 o.) 

In Urdu. 

1 a. ( 

Jp. 

(1 a.) 

In Nagri. 

1 a. ( 

3p. 

(1 a.J 

In Urdu. 

9, a. 

(1 a 

■ 0 p) 

In Nagri. 

9 a- (1 a. 

Op.) 

In Urdu. 

6 a. 9 

'p. 

(2 a.) 

In Nagri. 

6 a. 

9p. 

(2 a.) 

In Urdu. 

Re. 1 

-4 o. 

^ (6 a.) 

In Urdu. 4 a. 9 

p. (1 a, 6p.) 

In Nagri. ‘ 

4 a. 6 

p. (1 a. 6p.) 

In Urdu. 

l a. a 

Ip. 

(1 a.) 

In Nagri. 

1 a. < 

5p. 

(1 a.) 

In Urdu. 

9 a. ■ 

(2 a 

>.) , 

In N’lgri, 

9 a. 

(2 11 

■) 

In Urdu. 

2 a. 6 

p. 

(la.) 

In Urdu. 

(Pro 

1 - 


In Urdu. 

(3?.) 



In Ur^ ' 




{ H) ) 


Art MU •;! 1*'''^ ( 1 t 7: '‘I'!'*). int/il'.fi'Nl uji !i Ipt M.'iri'h, I'.Hhf 
■\ct XXI <if U'Hri (Mitiit'.i'i Civil C'^strlf' Anu'ti'luiCn'.) •<> 

Act 11 cf (In-'inin-lnx). ns inotliilcii iij> to Isi Apfil, 1?X"» 
i)it!‘i fritln 

Act IV i.r IP^n {Auu’julinf,' tioclii^n rfl.' of O'fstfact A(-t) . ... 

Act A'l of IHsn (IJlrtti;., iKntlr! !Uol Murri’.;;*,- Uok:®*' 

Act Vll of (U<7ri( trTitton AtiU'nthni’ntr) 

Act X of (Ci'iiuiii'.l l.'uv Aiiu-ndnicnl) 

Act XI of la'JO (Tr.tinwr.yn), os jiioilifiCil iiji to Gift l)i'ri'::il<i‘r, ll’OD 
Ditto 

Act Xlll of labO (.Sccurilio^), ns o’.ia’iuU'd by the i:c;''’iliriK c.iul Amen-!, 
ing Act, 18tn 
Ditto 

Act VI of 1SS7 (Comjnnii'n Amendment) 

Act VIl of 1SS7 (linitB’ A’nhmtion) ... 

Act IX of ia>7 (I’niviimin! Sm-ill t'ur.’c (.' uirt-'.), o-. mo.Iih--.! nj- to Dt 

Dcccjiii'cr, IsaO ... ... ••• •" '■* 

■ Dillo ditto 

Act X of DJS7 (Nntivc .^!ii;r.) 

Act XII of 1BS7 {Ib-ngal, Nmth.V.'.-.'tcrii Ihcv:;,,.,.. cn.i A-tm Civil 
Courts) 

Ditto ditto 

Act XIV of 18^7 (In liiui Miirinc), ns mo-iin.-d 11 j; *.-■ l.i.h iV;..--! vry, IS.*'.' 

Ditto ditto 

Act XV of 1887 (nurmii .M.litary I’ldicc) 

Ditto 

Act XVlll of l!i87 (All ihib.id I’nivcr'ity) 

Act 111 of 1888 (l’o!u.c), us miulilici! «j> to Isl M ircli, 18Pn ... 

Ditto 0‘« panicd) 

Act IV of 188S(Inaiun Iteicrvc Forces), ns modiliod uj. to 1st .Mnrcli, 
]8!)3 

Ditto pnesed) 

ct V of 18SS (Inventions and Dc.'igns) 

Act VI of 1888 (Dcbtor.s) 

Ditto ”• 

• ct VII of 1888 (Civil Procedure Amendment) ... 

Ditto ditto 

t 1 of 1889 (Metal Toltcns), as modified up to Ist April. IPO) 

Ditto ditto 

1 11 of 1889 (Moasuics of Length) 

Ditto 

Act lA' of 1889 (Morchiindisc Marks), as moJifiOil up to Isl I-oliruary, 190-1 
Ditto ditto 

Act VI of 1889 (Probate and Administration) 

Ditto ditto ... ••• ... 

Act VII of 1889 (Succession Cortificales) 

Act X of 1889 (Ports), as modified up to 1st June, 189-1 
Act Xlll of 1889 (Cautomucnls), as modified up to Ist March, 1895 
■Ditto . ditto- 

Act XV of 1889 (Ofiicinl Secrets), as modified up to Ist April, 1901 
Ditto ditto 

Act XVI of 1889 (Central Provinces Laud Revenue) 

Ditto ditto ... 

Act XX o.f ' --S'.) (Lunatic Asylum Amendment) 

Act I of 1890 (Revenue Recovery) ... 


In iTrdu 

1 a. 

0 p. (1 a.) 

lu ''r.!.! 

He 

0 ) 

!i. Urdi!, 

n -s. 

(1 -i, ? p.) 

lu X-t-ati. 

• i '1. 

fl ‘1. 9p,) 

1 u f ‘rijrl. 

tr 

r-i- 

(i a.) 

In Urdm 

1 -1. 

3 p. ( ! a.) 

Jn i'f’i!.. 

■' p- 

(1 0 .) 

Ir. irr-iii 

9 '> 

• t - 

(1 IJ-) 

In U.-d-i, 

3 -J. 

•Ip. (la.) 

InXigr; 

3 1 !. 

3p- (!«•) 

In Urdu. 

9 p. 

(1 a.) 

InNr.gri. : 

*■' r- 

(! a.) . 

In Urdu 

Hp 

(1 a ) 

In Urdu. 

9p 

(i «.) 

In Uf-ht. 


3p. (la) 

in 'Xagri. 

V 

p. (I a.) 

D; Ur-.i!. 

I : 

G p. (1 a.) 

1 ri t.'rd i 

1 a 

3 p. (1 a.) 

In Xr.-ri. 

1 

3p. (la.) 

In Urdu. 

3 a. 

0 p. (1 0.) 

Ill Xagri, 

3 a. 

tJ p. (1 a.) 

In Urdu. 

t> p. 

(1 a.) 

li- Xagn 

9p. 

(> «.) 

lu Urdu, 

1 a. 

(1 «.) 

In Urdu. 

Op. 

(1 a.) 

lit Xagri, 

Op. 

(I a.) • 

In Urdu. 

Sp. 

(1 n.) 

In Xagri 

3p. 

(1 a 1 

In Urdu. 

^ t 

A> 'i, 

, 3p. f. - 

In Urdu. 

Gp. 

(1 a) 

In Xngrl, 

Op, 

- (1 >»•) 

In Urdu. 

1 a 

. 9 p. (1 a ) 

In Xngrl. 

1 a 

. 9 p. (I .«.) 

In Urdu. 

Gp 

(1 o.) 

In Xagri. 

Op 

- (lo) 


In Urdu. 3 p. (1 a) 

111 Xagri. 3 p. (1 a.) 

In Urdu. 1 a. 0 p. (1 a.) 

In Kagri. 2 a. (1 o.) 

In Urdu, Op. fl a.) 

In Nagri. G p. (1 -j.) 

In Urdu. 1 a. 0 p. (1 a.) 
lu Urdu. Cc. (2 a,) 

In Urdu. 2 a. 3 p. (Ia.9p.) 
In Xngri. 8 a. (la. Op.' 
lu Urdu. . 9 p. (1 a ) ‘ 

In Xagri. 9p. (1 a.) 

In Urdu. 1 a. G.p, (! '»0 
lu Nagri. 1 a. Op.' (1 «•)- 
lu Uidu. S p, (1 (5.) 
lu Urdm 8 p, (i a,} 


Act U ot 1890 (Amraaing Acl. XTO of 1864, S of 1806. H of 1871 ooA 


Aot V o°t XWioo Poreot and Burma Poroat AmoBamont) 

A.cb VI of 1890 (Charitable Eudowmcnts) 

Act VIII of 1890 (Guardians and Wards) - '•* 

Itt IX of 1890 (OaiUraja), aa modif.od u p to LI 1-. 

Act IX of 1890 (Railways), as modified up to 1st May, a, 

Act X of 1890 (Press and Registration of Books Au.endinen ) 

Act XI of 1890 (Prevention of Cruelty to Animals) 

Act XVm of 1890 (Emigration Amendmeub) ... 

. ' Act XIX of 1890 (Salt Aoieudment) ... ^ 

Act XX of 1890 (North-Western Provinces and Oudh) 

Act V of 1891 (Ports Act Amendment) _ , — 

ActX of 1891 (Indian Criminal Law Amendment) 

Act XIV of 1891 (Oudh Courts) ... - - 

Act XVllI of 1891 (Bankef's* Books Evidence), as modified hy Acts 1 

1893 and XII of 1900 • ... 

ditto . 


,ii' 


In Urdu. 
In Urdu. 
In Urdu. 
In Urdu. 
In Urdu. 
In Nagri 
in Urdu. 

• In Urdu; 
In Urdu. 
In Urdu. 
In Urdu. 
In Urdu. 
In- Urdu. 
In Urdu. 


8 jj. (1 ®.) 

6 ip, (1 a.) 

8jj, (1 ) 

2 a. 3/). (1 « 9 p.) 
8 a. (3 a.) 

(2a.) 

(1 a.) 

(1 «.) 

(1 «■) 

(1 «.) 

(1 a.) 

(1 Cl.) 

(1 «■) 

(i«.) 


8a 
Sp. 
3 p. 
3 p- 

8 p. 

1 a. 
3 p. 
3 21. 

6 p. 


Ditto 


ill; 


(i«I 

pj| 


P- 


(14 


iifi 

(p)' 


4 


(i«! 




iP 


Act II of 1892 (Christian Marriage Validation) ... -- 

Act IV of .1892 (Bengal Court of Wards Amendment) 

Act VI of 1892 (Limitation Act and Civil Procedure Code Amendmen ) 
Act IV of 1893 (Partition) 

Act I of 1894 (Laud Acquisition) ... ' . ••• 

Ditto ..." ... 

Act III of 1894 (Criminal. Procedure and Penal Codes Amendment) . ... 
ActV of 1894 (Civil Procedure Code Amendment) ... 

^ • Ditto , 

Act VIII of 1894 (Tariff), as modified up to 1st October. 1903 
Ditto ditto . — 

Act IX of 1894 (Prisons) ' ... ‘ — 

Ditto • ... — *•' 

Act VII of 1895 (Civil Procedure Code and Punjab Laws Act Amendment) 
Ditto ditto 

Act XU of 1895 (Companies — Mumoraudum of Association) 

Act XIV of 1895 (Pilgrim Ships) ... , ' 

Act 11 of 1896 (Cotton Duties) . ' ... ••• 

Ditto ... ... •' 

Act VI of 1896 (Indian Penal Code Amendment) 

Act VllI of 1896 (Inlaffd Bonded Warehouses) ... ... 

Ditto ditto ... 

Act XII of 1896 (Excise), as modified up to 1st August, 1905 
Act I of 1897 (Act XXXVll of 1850 Amendment) 

Ditto ditto’ . ■ , — . 

Act II of 1897 (Criminal Tribes Act Amendment) ... 

Act 111 of 1897 (Epidemic Diseases) 

Ditto ' ' ' ... 

Act IV of 1J897 (I’isheries) 

Ditto 

••4 «•« ••• 

Act M of 1897 (Negotiable Instruments Act Amcadi’jent) ... 

Ditto ditto ... 

Act \ II of 1897 (Indian Emigration Act Amendment) 

Ditto ditto 

Act Vlll of 1S97 (Reformatory Schools) 


In Urdu. 
In Nagri. 
In Urdu. 
In Urdu. 
In Urdu. 
In Urdu. 
In Urdu 


(1 a.) 

(1 a.) 

(1 o.) 

(1 a.) 

(1 a.) 

(1 a.) 


8 p. 

6p. 

8 p. 

6 p. 

3 p. 

3 p. 

2a.3p. (1 “ 

In Nagri." la.6p. (1 
In Urdu. 3 p. (1 “•) 

3 p. (1 a ) 

3 p. (1 »■) 

4 a. (I 

8 a. 9 2>. (2 «•) 

la. 8p. (1 

2o. 3p. (1 »•) 

3 p. (1 
3 p. (1 «•) 

3 a. (1 a-) 

1 a- 8 p. (1 a.’ 
la. 8p. (1 a- 

1 a. (1 a-) 

8 p. (1 ®.) 

3 p. (1 a.) 

3 p.'. (1 a-) 

8 a. 3 p. (1 a. 


In Urdu! 

In Nagri. 
In Urdu. 

In Nagri. 
In Urdu. 

' In Nagri. 
In UrdtL 
In Nagri. 
In Urdu. 
In Urdu. 
In Urdu. 
In Nagri 
In Urdu. 
In Urdu. 
Inl^agri 
In Nagri. 
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Act IX of 189/ (Provident F'juds), as modified up to 1st April, 1903 


... In Urdu. 

'3 p. 

(1 

a.) 

... In Nagri. 

3 p. 

(1 

a.) . 

... In Urdu. 

3 p. 

(1 

a.) 

... In Urdu. 

3 p. 

(1 

a.) 

... In Nagri. 

3 p. 
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a.) 

... In Urdu. 

'3 p. 

(1 

«.) 

... In Nagri. 

3 p. . 
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a.) 

... In Urdu. 

3 p. 
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a.) 

... In Nagri, 

3 p. 
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... In Urdu. 

3 p. 
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a.) 

... In Nagri. 

9 p. 
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a.) 

In Urdu. 

3 p. 

(1 

a.) 

... In Nagri, 
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Aol TX or 189? (Pfoviaont FunaO. ^ moaifiod np to lufc April, im 
Act X o£ 1897 (Gonoral Clauses) 

Ditto 

Act XII of 1897 (Local Authorities Emorgctioy Loans) 

Ditto ^itto 

Act XV of 1897 (Cantonments) 

Act 1 of 1898 [Stago-Carringes Act (1861) AmondmontJ 
Ditto - ditto 

Act III of 1898 (Lepers) •. 

Ditto 

A^t TV of 1S9S (Indian Penal Code Amendment) - 

/.tVoMSOS (Code of Criminal Procedure).. as modified up to Isi 

. "• •“ •" ditt;' 

- Ditto 

Act VI of 1898 (Post Office) ... 

Ditto 

Act IX of 1898 (Live-Stock Importation) 

Ditto 

Act X of 1898'(ImHan Insolvency Pules) ... 

Act I of 1899 [Indian Marine Act (1887) Amnndmon.] 

Ditto ditto 

Act II of 1899 (Stamp), as modified up to Slat August. 1905 
Ditto ditto 

Act lU of 1900 (Prir mers), as modified up to 1st March. 1905 
Ditto ditto 

Act IV of 1899 (Government Buildings) 

Ditto 

Act V of 1899 (Indian Evidence) 

Ditto . — — - 

Act VI of 1899 (Indian Contract Act Amendment) 

Ditto ditto ••• 

ot VII of 1899 [Indian Steam-Vessels Act (1884) Amendment] 
Ditto ■ ditto 

ct VI II of 1899 (Petroleum) 

Ditto . - 

ct IX of 1899 (Arbitration) 

Ditto 

t XI of 1899 (Court Fees Amendment) 

. Ditto 

. XII of 1899 (Currency Notes Forgery) 

Ditto ' , - 

Act XIII of 1899 (Gbmders and Farcy). ... 

SIS modified up to 1st April, 1903 

Act XiV of 1899 (Tariff Amendment) 

Ditto 

Act XVII of 1899 (Indian Registration Amendment) 

Ditto ditto 

Act XYlll of 1899 (Laud Improvement Loans Amendment) 

Ditto 

Act XX of 1809 (Presidency Banks) 

Ditto . — 

Act XXI of 1899 (Central Provinces Tenancy Amenameut) ... 
Ditto ■ ditto 

Act XXIY of 1899 (Central Provinces Court of Wards) 

* Diuo ' .. ditto - . ”• 
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1 a. 
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«•)' . . 
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Zp. 
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a.) 

... In Urdu. 

Zp. 
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... In Nagri. 

8 p. 
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In Urdu. 

Zp. 

(1 

a.) 

... luNigri. 

Zp. 
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a. 1 
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{la.). 

In Urdu. 

8 p. 
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3 p. 

(1 a.) 
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(1 a.) 
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Zp. 
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p (la) 
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2 a. 
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3 p. 
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In Nagri. 
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In Urdu. 

Zp. 

(1 a.) 

In Nagri. 

Zp. 

(1 a.) 

In Urdu. 

3 p. 

(1 a.) 

In Nagri. 

3 p. 
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In Urdu. 

.3 p. 

(I a.) 

In Nagri. 

3_p 

(1 a.) 

In Urdu. 
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(1 a.) 

In Nngri. 
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9 p. 
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«•) 
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Nagri. 

6 p. 

(1 
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, In 
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3 p. 

(1 

a) 
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Nagri. 

3p. 

{1 
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In 
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2 a. 

(1 

a.) 

. In 

Urdu. 
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. lu 
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3p. 
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. In 
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3 p. 

(1 

>■) 

. In 
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3 p. 

(1 
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(1 
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. In 
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Z p. 
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Z p. 

(1 
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Z p. 
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Zp. 
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In 
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Aot 1 of 1904 (PolBonn) ... 

Act in of 1904 (Local AutlioritiOB Loan) 

Ditto ditto ... 

Act IV of 1904 (North- West Border Military PoHco) ... 

Act VI of 1904 [Transfer of Property (Ameudincut)^ ... 

Ditto ditto 

Act VII of 1904 (Ancient Moiiuraentc Prosorvation) 

Ditto ditto ... 

Act VIII of 1904 (Indian Universities) 

l- Ditto ... ... .g. > 

Act X of 1904 (Co-operative Credit Societies) ... ... 

Ditto ditto ... ... 

Act XI of 1904 (to revive and continue section 8B of the Indian Tar 
Act, 1894) ... 

Ditto ditto 

Act XII of 1904 (Emigration) 

Ditto. 

Act XIII of 1904 (Indian Articles of War) 

Ditto ... 

Act XV of 1904 [Indian Stamp (Amendment)] ... 

Ditto ditto ... ... 

Act I of 1905 [Local Authorities Loan (Amendment)] 

Ditto ditto 

Act II of 1905 [Indian Universities (Validation)] ... 

Ditto ditto 

Act 111 of 1905 (Indian Paper Currency) 

Ditto ditto 

Act IV of 1906 (Indian Railway Board) 

Act VI of 1905 (Court Fees Amendment) . 

' Ditto ditto 

Act VII of 1905 (Bengal and Assam Laws) 

Ditto ditto 

’ gulation I of 1890 (British Baluchistan Laws) ... 

^gulation V of 1890 (British Baluohistau Forests) - 
Cq tion VI of 1893 (Hazara Forests) 

egulation VIII of 1896 (British Baluchistan Criminal Justice) 

■' uiationlX of 1896 (British Baluchistan Civil Justice) 

"gulation III of 1901 (Frontier Crimes) 

■' tion IV of 1901 (Frontier Murderous Outrages) 

+'on VII of 1901 (North-West Frontier Province) ... 
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6 p. 

a 


In Urdu. 
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8 p. 
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In Urdu. 

9p. 
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8 p. 
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9p. 

(1 

a.) 
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9 p. 
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1 a. 

Bp. 
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ip. 
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In Urdu. 
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(i 

a.) 

In Nagri. 
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(1 


In Urdu. 

8 p- 


a.) ‘ 

In Nngri. 

Bp. 
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In Urdu. 

3 p. 
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a) 

In Nagri. 

3 p 

(1 
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In Urdu. 

8 p. 
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In Nngri. 

3 p. 
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a) 

In Urdu, 

Bp. 
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In Nagri. 

Bp. 

(1 

a.) 

In Urdu. 

3 p. 
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a.) 

In Nagri. 

3 p. 

(1 a.) 

In Urdu. 

3 p. 

(1 
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In Nngri. 

3 p. 

(1 

a.) 

in Urdu. 

9p. 

(1 

a.) 

In Nagri. 

9 p. 

a 
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In Urdu. 

3p, 

(1 

a.) 

in Urdu. 

I a. 

6 p. 

, (1 a.) 


In Nngri. 
In Urdu. 
In Nngri. 
In Urdu. 
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In Urdu. 
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In Urdu. 
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8 p, (1 a.) 
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(1 a. 9 p.) - . 

2 a. (l~d.6 p.) 
2 a. (1 a. 6 p.) 
9 j). (1 a.) ' 

2 a.d p. (1 B.) 
2a. ^p. (la.) 

Op (la.) 
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Table showing effect of Legislation in the Governor General’s Council 
during 1898 to 1900 ... ... '... 


Ditto 


during 1901 
during 1902 
during 1903 
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Re. 1 (1 a. 6 p.) 

6 a. (2 a.) 

2 a. 6 p. (1 a.) 

14 a. (2 a.) . 

4 a. (2 a.) 


I’he 


ditto 

Ditto ^ . ditto 

Ditto ditto 
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Ditto ditto 

Annual Indexes to the Acts of the Governor General of India in Council from 1854 to 1904. 
price is noted on each. 

Report of Indian Law Commission, 1879. Foolscap. Boards ... ... Re, 1. (5 a.) 

■ Proceedings of the Council of the Governor General of India for making Laws and Regulations, 
from July- 1882 to 1904. Super-royal 4to, Annual subscription Rb. 5. (Re, 1.) Single issue 
4 a„ including postage. . ^ 


- ' - , , - • ( is ) 

CSiTonological Tables of, the ludian Statutes, compiled under the orders of 
the Government of India by F. G. Wigloy; of the Inner Temple, 

B irrister-at-ljaw., Edition 1901 ... ' ,,, ,,, Rs. *4. (10 " ' 

Index to Indian Statutes : Chronological Tables and Index of the Indian 
Statutes, compiled under the Orders of the Government of India by 
E. G. WisiiET, of the Inner Temple, Barrister-at-Law. Edition 1897. 

Two volumes ... ... ... ... ... Rs. 12. (Re. I .3 

A. Digest of Indian Law Cases, containing High Courts’ Reports, 1832 — 

1900, and Privy Council Reports of Appeals from India, 1836— 1900, 
with an Index of cases, compiled under the orders of the Government 
of India by J. V. Woodman, of the Middle Temple, Barrister-at- 
Law, and Advocate of the High Court, Calcutta. In six volumes. 

Snper.joyal 8vo. Es. 72 for cloth bound and Bs. 78 for quarter 
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List of General Enles and Orders under Statutes and General Acts in 
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Addenda and Corrigenda List No. I of 1905 to the above ... ... 2ft. Op. (!«•) 

Index to Act V of 1869 (Indian Articles of War), as modified up to 1st 

January, 1895 ... ... ... ... 7 (2 a.) 

Ditto ditto ... In Urdu and Nagri. 7 a. (2 a.) 

Contents to ditto ditto ... In Urdu and Nngri. 1 «. 9 p. (la.) 

The Baluchistan Agency Forest Law, 1890 . ... In Urdu. ... 2 a. (1 a. 0 p.) 

The Quetta Municipal Law, 1896 ... _ ... In Urda ... 3 a. 3 p. (1 a. 6 p.) 

The Baluchistan Agency Criminal Justice Law, 1896 ... In Urdu. ... Op. (1 a.) 

The Baluchistan Agency Civil Justice Law, 1393 ... In Urdu. . . 2 a. Op. (la.) 
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NOTICE TO SUBSCRIBERS. 


■: In order that an opportunity may be afforded - of investigating the 
cause of tKe non-delivery of any Part or" Parts of thie “Indian Law 
Reports, Allahabad Series,” to subscribers, it has been found necessary 
to give notice that no complaint can be attended to regarding the loss of 
any Part or Parts unless information be forwarded to the Superintend- 
ent, Government Press, Allahabad, within three months, after the date 
of publication : after that date back numbers can be supplied only on full 
prepayment and not at the reduced rate of Re. 0-5-9 per copy. 

^ DIGEST OP INDIAN LAW CASES : containing High Court 
Reports, 1862 — 1886, and Privy Council Reports of Appeals from 
India, 1836 — 1886, with an Index of Cases. Compiled, under the orders 
of the Government of India, by Joseph Verb Woodman, of the Middle 
Temple, Barrister-at-Law, and Advocate. of the High Court, Calcutta. 
In five volumes. Price, exclusive of packing and postage, Rs. 10 per 
volume ; quarter -bound copies, Rs. > 11. 


Copies can be obtained at the Office of the Superintendent of 
Government Printing, India, Calcutta. 
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AbAIEMEKS of suit, See Civil Procedure Code, section 365 ... 

Acts — 1860~SLV (Indian Penad Code), skotions 182, '211— Cri- 
tninal Frocedtire Code, section 195— Information given to the police 
alleged to le faUe— Procedure— NoUoa.l Where a District Magis- 
trate, upon a report made hy the police that information given 
to them charging a person with a specific crime is false, orders 
the person giving such information to bo prosecuted under 
section 211 of the Indian Penal Code, such order is not an order to 
which section 195(6) of the Code of Criminal Procedure applies, 
neither is the order passed without jurisdiction if no previous 
notice to show cause is given to the accused. The more proper 
course, however, would be to let the informant bring his witnesses 
into Court, hear them out, and then, if the case was considered to 
he a false case, to pass an order that the informant should be tried 
under section 211 of the Indian Penal Code. Queen Smpress V. 
Gcmga Sam, I. D. B., 8 All., 38, Umperor v. Tula, I. L. K., 29 All., 
587 and Saibat Khan v. King IJmperor, I. L, B., 33 Calc., 31, distin- 
guished. 

Emperor o. Tabarak Zaman Khan, I. L, B., 80 AU. ... 

——.1867 -"III (GAMBDiNa Act), sbotioks 6 and 5— -Warrant for 
search of suspected house — Credible information'* — Procedure — 
Endorsement of warrant by officer to whom it was wsweeZ,] Warrants 
issued under Act No. Ill of 1867 are governed by those provisions 
of the Code of Criminal Procedure which provide for the issue and 
execution of warrants in goncral : there is, therefore, no objection 
to the officer to whom such a warrant is originally issued endorsing 
it to another officer, provided that the latter is an officer to whom 
such warrant could be legally issued in the first instance. 

Emperor v. Kashinath, I. L. B., 30 All. 


—1872 — 1 (Indian Evidence Act), section 4, See Act (Local) 
No, II of 1901, section 201 ... ... ... ... 


IX (Indiajx* Contbact Aot), section II, See Hindu law 

— 1879— XYIIL (Legad Peactitionebs Act), section 9, See Ort- 
minal Procedure Code, section 4 ... ... 

— • (Locaii) — "1900—1 {United Provinces Municipalities Act), 
*®®**°”® {^)— definition — "Street.**'} Held that a lane which, 
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evidence offered lo the contrary. Sanwari Znl r. yiadnr, I. L. R., 

29 All., p8, referred to. 

Dlianka t). Umvao Singh,!. L, K., 30 All. ... ^’8 

h.'i'sv.kii— Parties— ’Estoppel — Frooedure.'] The plaintiff having ohliiln- 
ed a decree against one of two defendants nc^niescod in that decvew, 
but the defendant judgment-debtor appealed, making the other 
defendant also a party to his appeal with the result that the plain- 
tifi’s suit was dismissed. Seld that it was not open to the plaintiff 
in second appeal to contend that tho Court below should havo made 
•a-decree against that defendant with regard to whom ho had 
acquiesced in the dismissal of his suit. Farzaad Ali Khon v. 
Eismillah Begam^ I. L. R., 27 All., 23 followed. 

Lohre v. Deo Hans, I. Ii. It., 80 All. ... ... “^8 

- See Guardian ad litem ... ... ... ..t 

CiTlii Pbocedueb Code, beoiioit 244 — Execution of decree — Furchase 
at auction sale iy decree-holder — Suit hy decree-holder to obtain 
possession of property to purchased.'^ Where tho decree-holder him- 
self purchases property at auction s'de in execution of bin own 
decree, but fails to obtain possession, his remedy is by application 
under section 244 of the Code of Civil Procedure ; ho cannot bring 
a separate suit for possession. 8eru Mohan Bania v. Bhagolan 
Bin Fandcy I. L. R„ 9 Calc., 602, and Kishori Ulohun Boy Chotodhry 
V. Chunder Nath Fal, I. L. R., 14 C«lc..644, distinguisbed- Madhu- 
Sudan Bas v. Oobinda Fria Chotedhurani, I, L, R., 27 Calc , 84, 

' Kattoyat Fathumayi v. Banian Menon, I. L. R., £6 Mud., 740, and 
Kalian Singh v. Thahur Bas, Weekly Notes, 1P06, p, B7, followed, 
Frosunno Coomar Sanyal v. Kali Bas Sanyal, L. R., 19 I, A., lOD, 
referred to. 

Sheo Narain v. Nur Muhammad, I, L, R,, 30 All. ... 72 


— BEOTIok 365 — Beaih of sole plaintiff- — Claim 

of one of the defendants to continue the suit as plaintiff — Abate- 
ment of suit. 1 The original plaintiff sned for redemption of a 
mortgage executed by her father. She claimed ns tho only un- 
married daughter of three, arraying as defendants, he.sides the 
mortgagee, her surviving married sister and tho minor children of 
the second sister, deceased. During the pendency of tho suit 
the^ plaintiff died. Seld that the claim being pornonnl to the 
plaintiff, the snit abated end that the surviving sister could not 
1 carry on the suit in snb.stitulion for the original 
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EstOT’BEti, See A.ppeS'^ ••• *“ ' 

ET.I.MC<, S.. Act (I-cctl) No. It 1901. 201 •■• 

EJBOimos OT Sue CWl Proccdatc Cede, eection 244 

LXECGTIO o J .1 attrrrdian ad litem not made a party ly 

OEARDUN ad Mem- Appeal ' guardian ad Zt 7 m of a defen- 

a Lty to an appeal filed by the 

plaintiff P,,^\ -a was not for this reaEon 

bad erpired it was held that tna appeal 4, All . 37. 

time-barred. Khem Karran v. Sardayal, 1. L. R., 4 AIL, oi, 

followed, 

EupChand v. Daeodha, I. L. B., 30 All. „. 

Hindu Lk-w-Einda widoxo-Efect of empromise " 

Eindu female with a limitod esiate.'] EeU «■ 
by a person bolding a Hindu widow’s or Hindu daughter s estate in 
the property of a deceased busband or father is not binding on tbe 
reversioners, even tbdugb itbas bcon followed by a decree ot Coiyb; 
tbe reversioners can only be bound by a decree made after a lull 
contest in a iond fide litigation. Gohind Krishna Naraixx v, Khtinni 
Lai, I. L. R., 29 All., 4S7, followed. 

Mabadei n. Baldeo, I. L. R., 30 All. **f **• 


48 

58 
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Joint Eindu family— Mori ff aye executed in name of 

minor— Act Eo. IX of 1B12 (Indian Coxitract Act), section'll - — 

Civil Frooeiure Code, section 662 — " Freliminary poinA”} A 
mortgage in favour of a joint Hindu family is not yoid because it 
happens to be executed in tbe name of a member of tbe family who 
at the time of execution is a minor. Mohori Biii v. Dharmodas 
Ghose, I. L. R., 30 Calc., 539, distinguished. 

Eeld also that tbe decision of an issue as to whothor or not 
tbe document which formed the basis of tbe suit was void in con- 
sequence of its having been executed in favour of a minor was a 
decision on a preliminary point, such as justified a remand under 
section 562 of the Code of Civil Procedure. Zlata Eixi v. Jamna 
Das, 1. L, R., 27 All. 691, followed. 

Meghan Dube u, Pran Singh, I. L. R,, 30 AR, ... ... 03 


Hindu WIDOW, See Hindu law ... ... r.n 

JotST Hindu VAAIIDY, See Hindu law ... ... (53 

Lhabb — Condition for payment of rent in advaxice—Sxiit hy pxtx'chaser 
of demised property for rent — He gistration— Notice.'] Certain 
property was leased for a term of 10 years, the lease containing a 
]^ovision to tbe effect that if at any time daring the currency of 
the lease the lessor should demand any portion of tbe rent in 
advance from the lessee, tbe latter should, be bound to pay it on 
obtaining a receipt. Subsequently to the execution of this lease 
^0 demised property was sold by auction iu execution of a decree 
The auction purchaser sued tbe lessee for rent, but was met by 
the plea that the rent claimed bad been paid to the lessor in 
advance nnder the te^ms of the lease. 0:11.6 lease was registered 
and It was found that the auction purchaser bad not made inouirv 
of cither the lessor or the lessee as to whether or not any rent had 
boon paid in advance according to the terms of ’ the lease. Eeld 
that under these circumstances the plaintiff was not entitled to 
recover. 

Hand Kishore v. Anwar Husain, 1. L. R., 30 All. 

LlMtTATION, See Guardian ad litem ... r- 

Mixor, See Hindu law ... , 
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Pass. 

Muehtab. See CrimiQ’il Procedure Code, section 4 (r) 66i 

Koiicb, See Act No. XLV of 1860, sections 182, 211 ... ... 62 

— See Dense .i, ... ... ^2 

Pabties, See Appeal ... ... ... ... _ 48 

— See Civil Procedure Code, section 365... ... 49 

Pbb 'EMVTiON~Waj ib-ul-arz -Construction of document — “ ShurJeayan- 
i-jShiJemi.’''] The VVnjib-ul-j.vz of a vill.igu (Koudhl'i) in the Mu- 
zaffaruigar district g:>ve a right of pre-emption, first to shilcfni 
co-sharer {Shiirkayau-i-shikmi), secondly, to -hare-holders descend- 
ed from a common ances or ( ShurHayan-i-jaddi), and thirdly, to 
TcTiematdars in the mah ;1 (hhetoat daran-i mahal). The mahal 
was divided into seven patties and the hind in dispute was situ- 
ated in paffi Khail, thoh Bhuria. The prc^-einptors tvovc co-sharers 
in patti Khail. One of the vendees was a co-sharer in the mahal, 
but not in patti Khail Held that, rcg rdiug tiic whole context 
of the wajib-ul-ai z, the expression shurJcayan-i-sliikmi was intend- 
ed to denote rel itives by blood and not co-sharers in any sub- 
division of 'he mahal, and the plaintiffs were not therefore 
entitled to pre-emption. 

Bahai Singh «. Mubarik-un-nissa, I. L. E., 30 All. ... 77 

» 

Pbesumption, See Act (Locili No. II of 1901, section 201... ... 6S 

Pbooedubb, See Act No. XLV of 1860, sections 182, 211 ... .., 52 

Appeal ... ... ^ ... ... 48 

See .let No. Ill of 1867, sections 6 and 6 ,,, 60 

REGISTU.ATIOS, See Lease ... ... ... 82 

“ Stbebt,” See Act (Local) No. I of 1900, section 3 (4) 70 

VVajib-ue-arz, See Pro-emptioii ... ... 77 

'WABBAsa', Act No. Ill of 1867, sections 6 and 6 ... 60 
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obey tbe order of 13bh November 1903 vHcli directed them to 
bring a suit in a Civil Court within three months from the date 
of. such order, and the present suit is therefore barred. I accord- 
ingly decide this point against the plaintifis appellants. In this 
view it is unnecessary to decide tlie second question as to whether 
or not the decision by the Revenue Court in the rent case bars 
the present suit. The appeal therefore fails and is dismissed 
with costs. 


Apjieal dismissed. 


Before Hr, Jvilicc Banerjx and Mr. Jiisiice Airman. 

EMPEROR «. MAHENDRA SINGH ArcD Ai'OXUEE.® 

Criminal Brocedure Code, sections 110 anc? 526 — Security for good Icliavtour — 

Transfer. 

Seld that proceedings under section 110 of tho Code of Criminal Proce- 
dure cannot be transferred to any Court outside tbe district witbin wbicb such 
proceedings have been lawfully instituted. In tho matter of the fctition of 
Amur Singh (1) and In the matter of the petition of Gudar Singh (2) 
followed. 

In this case proceedings under section 110 of the Code of 
Criminal Procedure were pending against two persons by name 
Chaudhri Mahendra Singh and Ujagar Singli in tlio Court of a 
Deputy Magistrate of the Etawah district. Several witnesses 
had been examined, and the case stood adjourned for a few days, 
when the Magistrate of the district ordered two Tahsildans to 
proceed to the locality and collect evidence bearing on the case. 
Mahendra Singh and Ujagar Singh thereupon applied to the 
High Court for the transfer of the proceedings against them to 
some other district upon the ground that the action of the District 

Magistrate had seriously prejudiced their chances of being 
discharged. 

Mr. C. Ross Alston, for the applicants. 

The Assistant Government Advocate (Mr. W. K. Porter) for 
the Crown. ^ 

^ BaiTERji and Aikman, JJ. — It has been held by this Court 
in 7% the matter of the petition of-Amar Singh (1) and in In the 
matter of the petition of Gudar Singh (2) that a case like the 


•Miscellaneous No. 97 of 1907. 

(1) (1893) T. L. R., 16 All., 9. (2) (1897) I. L. R., 19 All., 291,' 

8 


1907 


B.\xwabi 

Lax. 

V. 

Mpsasdiat 

Gopi. 


1907 

August 14. 



GEXEKAL INDEX. 


XV 


Pngo. 

ACTS— 1S72— IX (iN'Dii-s' CoxTRICT Aoi), SECiios 111 See Hindu law 03 

— _ sECTiox 23, Sec Act >?’o. XVI 

of 18S2, sections S nnd 2S ... 38 

— SECTION 25 ■ — Acf Ko, XV 

0 / 1877 (Indian Limit aiion Act), zection 19 — Acknowledgment— 
Promise to pay a time-barred, debt.'] Where it is sought to 
recover a tiinc-barred debt on the strength of n subsequent pronjise 
to pay made in writing by the debtor, the document relied on 
must contain an express promise to pay. A promise to pay 
cannot be inferred from a mere nchnowlerigrocnt of the debt. 
Maniram Seth v. Seth Rupchand, I. L. R., 33 Calc., 1047, distin- 
guished. 

Gobind Das o. Sarjn Das, I. L. R., 30 All. ... 2G8 

SECTIONS G9 AND 70—“ Person 

interested in the payment of money ” — Volunteer — Civil' 
Procedvre Code, section 283.] The plaintiffs, alleging ihcmsclvis 
to bo the purchasurs of the mortgagees’ rights in certain land, paid 
the amount of a decree against the moitgagec in order to save the 
property from sale. But it had been already found in a suit under 
section 283 of the Code of Civil Procedure, that the sale to the 
plaintiffs was fictitious and inoperative. Held that the plaintiffs 
were not entitled to recover ihc amount paid as above described 
from their vendors. Ram Tuhvl Sinyh v, Risestcar Lall Sahoo, 

L. R., 2 I. A., 131 and Chedi Lai v. Rhagwan JDas, I. L, R., 11 
All., 234, referred to. 
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APPEAL See Act (Local) No. II of 1901, sections 177, 199, 200 „ 

— — fiSfle Civil Procedure Code, section 244 ... „ 

See Civil Procedure Code, sections 310A, 244 and 588 

— ■ - See Civil Procedure Code, sections 367 and 583(18) „ 

See Civil Procedure Code, sections 473 (c), 688 (23> 

iSee Civil Procedure Code, section 508 ... „ 

See Civil Procedure Code, sections 622, 626 

— See Civil Procedure Code, section 549 ... ,, 

See Civil Procedure Code, section 662 ^ „ 

7 “ See Civil Procedure Code, sections 662, 683 (28) .„ 

— . See Civil Procedure Code, sections 574 and 651 „. 

See Guardian ad liicm ... ... ,„ 

... — See Procedure ... 

AEBITEATION, See Act No. VIII of 1890 
■ ■ ■- ■ See Civil Procedure Code, section 606 ... 

See Civil Procedure Code, section 608 ... 

— See Civil Procedure Code, sections 508 et seqq. ... 

' See Civil Procedure Code, sections 622, 626 

See ^Tnliamtnadan lavv ... ... ... ... 

ATTACHMENT, See Civil Procedure Code, section 266 ... 

See Civil Procedure Code, section 266 ... 

AWARD, See Civil Procedure Coda, sections 522, 626 

BENAMIDAR— /or sale on a mortgage — Decree giving henamidar 
a right to redeem — Right toredeem not availed of — Subsequent suit 
for redemption Ig alleged lenefioial owner barred.^ A decree for 
sale on a mortgage was passed giving a right of redemption to a 
puisne mortgagee. The puisne mortgageo did not redeem and 
the decree became absolute. JTeld that no subsequent suit for 
redemption would He by a person alleging that ho was the real 
puisne mortgagee and that the person whoso name appeared in 
the decreo as puisne mortgagee was merely a henamidar. 

Kaniz Fatima v. Wuli-TJIlah, I. L. R., 30 All. 
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BOND, See Act No. XV of 1877, schedule ll, article 76 
BURDEN OF PROOF, See Hindu Law 
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See Civil Procedure Code, section 283 821 

CESS, See Wajib-ul-arz ••t 235 

CHARGE. Sfio Criminal Procedure Codo, 'sections 234 and 235 351 

CIVIL AND REVENUE COURTS, See Act (Local) No. II of 1901, 

section 177 ... ••• ••• ••• 133 

— See Act (Local) No. II of 1901, sec- 
tions 177, 199, 200 ... ... ... ... ... 25 


See Civil Procedure Code, section 13 470 

procedure code, bkotiow 13— Res judicata— Q«cs<fo» of 

right to receive a recur? ing payment — Civil and Revenue Courts — 
Revenue Court deciding a question of title.'] The plaintiffs sued to 
recover their share of an annuity chargeable on a 74biswa share 
of a certain village for the years l309, 1310 and 1311 Pasli. In a 
previous suit between the same parties in respect of the years 1306, 

1307 and 1308, the plaintiffs' right to receive the annuity had been 

4 
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the mortgage was hiuding on the purchaser. The principle of 
Dumn Siiicfli v. Jaelho Singh, 1. L. E., 19 AIL, 145, and JS/izMi Sai 
V. UdU Narain Singh, I. L. E., 25 All., 366, applied. 

Khiali Earn v, Himmata, I, L, E., 30 All, ... 238 

ACTS— 1877— XV (Ikdian Lisiitation Act), section 12— Limita- 
tion— AcTcnoxoledgment of deli— Guardian and minor — Capacity of 
natural guardian to acknoioledgc a debt on lelialf of his ward.'} 

Kcld by Baneeji andEicnAKDS, JJ. (Stakeet, C, J., dissentiente) 
that when a guardian acting within the scope of Iris authority 
and for the benefit of a minor makes an acknowledgment of a debt, - 
such acknowledgment is by an agent duly authorized in this behalf 
and gives a fresh start for the computation of limitation, Tilak 
Singh V. Chlmtta Shigh, I. L. E., 26 All., 598, dissented from. Chin- 
nay a- Nayudu v. Gurxinatham Clietti, I. L. E., 5 Mad., 169, Sohhan- 
adri Appa Eau v. Sriramulu, I. L. B., 17 Mad., 221, Kailasa Eadi- 
achi V. Eonnuliannu Achi, I. L. K., 18 Mad., 456, Subratnania Ayyar v. 
Aruniuga Chetty, I. L. 11., 26 Mad., 330, Annapagauda Tammangatida 
V. Sangadigyapa, I. L, E., 26 Eom., 221, Narendra Nath Sarkar v, 

Eai Charan Ealdar, I. L. E., 29 Calc., 647, Eeti EEaharani v. The 
Collector of Etawah, I. L. E., 17 All., 198, KamlaKuar v. Sar Sahai, 

Weekly Notes, 1888, p. 187, and Chinnery v. Evans, 11 H. L. C., 115, 
referred to. 

Per Staniet7 C. J., The relation, of guardian and ward resem- 
bles rather that of trustee and que trust i\x&n that of princi- 

pal and agent. A guardian cannot be considered the authorized 
agent of his ward for the purpose of making an acltnowledgment 
of a debt on behalf of his ward mthin the meaning of section 19 
of ithc Indian Limitation Act. Mattheio v. Prise, 14 Beav., 841, 
Markioick v. Eardinghani, 15 Ch. D., 349, Peti Maharani v. The 
Collector of Etawah, I. L. E., l7 All., 198, and Chinnery v. Evans 
11 H. L. C., 115, referred to. 

Earn Charan Das v, Gaya Prasad, I, L. E,, 30 All, ,,, 422 

section 19, iSee Act No, 

IX of 1872, section 25 ... ... ... 268 

^ -BOHEDtrEE II, AETIOEE 75. 

Limitation — Pond — Instalments — Power to sue for ivhole amount 
on default of paymenti} A bond payable by instalments con- 
tained a provision that in default of the payment of any one 
instalment it would be in the power of the creditor to sue for the 
whole amount due under the bond without waiting for the period 
provided for the payment of other instalments. Neld that this 
provision did not mean that the creditor should be com 2 Delled to 
sue for the whole on default of payment of one instalment nor 
did limitation in respect of the whole debt commence to run from 
the date of the first default. Jadab Chandra Peikshi v. Phairab 
Chandra Chuckerbutty, I. L. E., 31 Calc., 297, and Surri Pershad 
Chowdhry v. Nasib Singh, I. L. E., 21 Calc., 542, dissented from. 

Shankar Prasad v. Jalpa Prasad, 1. L. E., 16 AIL, 371, and Maha- 
raja of Penares v. Nand Earn, I. L. E., 29 All., 431, referred to. 

A] udhia u. Kunprl, I. L. R., 30 All. ... ... 123 

SOHEDTJEE 11, AETICEE 91 

— Limitation — Suit for cancellation of a deed — Suit for a declar- 
ation that the transaction evidenced by the deed ivas fictitious,} A 
suit for a.declaration that a transaction embodied in a particular ^ 

deed was from its very inception a sham transaction is to be dis- 
tinguished from a suit for cancellation of the deed. The former 
kind of suit does not fall within the purview of article 91 of the 
second schedule to tho Indian Limitation Act. Sham Lall 
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thtMl^fpnthnt.nntl fi (Ircr.'o inr.scd nccordinply wlncli 

hsil Mririi'.rd t>y thr Hif:h CoisrC. 

Jlrltl tliftl tlir fan tlinl the tv.'o stift.'i rf'hlad to difTorcnt years 
dUI fi<>» j.fr^cnt thr in till- fortnr;' Piirrntinp rs rw Jtidi- 

ifirhttrr, ('f.nv.di InMul MaUrnjn Maltr.dra Mahendra 
1. I,, Alt.. 112 ft»Uo«i-.l, Ncitiirr did tliof.ict that tho 

first drftsjnji that of n Court of Itevrmio nmho any difTcrenco. 

Kithfr ttiMTuil rvns wrongly hrotight itt n Ituveniio Court, a defect 
which w.a» rureil hy i»fl roiuing to rt Civil Court innpj-oal; or the 
Itevrnne Court 'd-'cid|tig rv quention of title might he regarded 
(fuinid fi'-e ns n Civil Court. Sali^ Ditlts Veol-i Dube, Weekly 
Xoics, 1P07, p. 1 , referred to. 

Divnrkft pas r. Afchny Singh, I. L. R., 30 All. ... 
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CIVIL PUOCMlrt! HR CODR, !!rCTlO'*B lO AVP lO—ZbisJoindci" of j>nr(\cs 

— f.i; bn'r (o rreorrr jirojHrtv from cn-heir 
end freunjfrrrr.i from i.im~J'rn)rrl}/ sHtiate in different di^lrit-tB 
Comyromiir of pari of cti'.im — Jnritdiofinn.'j ’iho plaintilt sued ns 
heiress of her father to recover from her hrothor and from certain 
transferees from him her share in the property of her dcrca.scd 
father. Tiie suit was liMught in the Court of the Subordinate 
Judge of Itireilly. Part of Iho iiroperty claimed was situated in 
tlic Hareilly district and part in the district of itara Itanki in Oudh. 
During the course of the suit a eomj^romi.sp was arrived at regard- 
ing the Rnreilly properly and the suit proceeded with reference to 
the projierty in Oudlr alone. Held (1) that the plaintiff had pro- 
T>erly impleeded hi r hrolher and the transferees from him as co- 
dcfondanlB in one .snil, and (2), tint there being nofr.iud or improper 
motive alleged with reference cither to the compromise or to the 
filing of the suit in the Court at Rarcilly, the Court was not by 
reason of the compromise divested of jurisdiction to hoar and 
decide the suit in respect of the proj>orty situate in Oudh. jRarn 
Jinji V. Dhup 2\arain, Weekly Notes, LSSti, p. 125, overruled. 

Indar Kv.ar v. Our Frased, I. L. R., 11 .All., 33, 3f(ir7iar Mi Khan 
\ , Snjjtid J/ii’^ain Khan. I, L. R., 24 All., 3.58, Tarlati Kunwar v. . 
Mahmud Fatima, 1. L. 11.. 20 All., 207, lehun Chundrr JTa:ra v. 
Jfrtwrjirar ilfoudu/, I. L. U, 24 Calc, B31, and Kur.do Kumar A’as- 
X'er V. Fouonuili Gapan, 1. L. It., 20 Calc., 871, referred to. 
Oaneehi J.al v. Khairati Sinph, 1. L- R., IG All., 270, distinguished, 
Khatijo V. Ismail, 1. L. R*, 12 Alad., 3S0, followed. 

Kuhra Jan e. Rom Pali, L L. R„ 30 All, •• .• ••• 660 

pnCTloK 34 — Konfotndcr of parties — Objec- 
tion not tafeen at the earliest opportuniip — Ziuit/nfio».] An objec- 
tion ns to the non-joinder of parties alleged to bo necessary ought 
to bo rtvised ,by the defendant at the earliest opportunity ; where 
this is not done and the parties omitted are in^ conscqncnco not 
added until after the expiry of the period of limitation fora suit 
ngainst them, the defendant will not ho permitted to take advan- 
tage of the bar of limitation. 

Fatcxhri Farlap Karain Sitiph v. Jludra JKarain Singh, l.Tt.F., 

20 All., 628, and Otiruvagga Oouda v. Fattatraga Anant,l. L. R., 

28 Bom., 11, followed. Shamrathi Singh v. Kishan Frasad, I, L. K., 

29 All., 811, distinguished. 

Hazari Mai «. Bhawnni Ram, I, L. E., 80 All. 638 

— section 13, See Hindu law ... 394 

; BECTION43 — XJsufrucUiary mortgage — Suit 

for redemption — Suhsequent suit to recover surplus profits — Act Ko. 

XV of 1877 {Indian Limitation Act), Schedule II, Article 105— 

Act 2Vo. IV of 1882 ( Transfer of Property AcfJ, section 92.] In a 
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V. Amrendro Nath Bose, I. L. B,, 23 Calc., 4G0, aiul jPetlier- 
permal Cheity v. Muniandy Sereay, 12 C. W. N., 6G2, ref orrod 
to, 

Jagardeo Singh v. Phnljhari, I. L. R., 30 All.',,, mi S75 

• ACTS— 1877— Xy (Indtaw Ltmitatiok Aot),! sonEDtrtn II, abtioiiE 

105, See Civil Proccdnve Code, section 43 ... ,,, 225 

BOnEDTTLE II, ARTICI.H 

106, See Civil Procedure Code, sections 43, 373 279 


— _ S0HEDTri.E II, ABTICEEB 

111 AKD 1^2 —Limitation — Act No. IV 0^1882, section 66 (4) (&) — 
Suit hy vendor to enforce charge for unpaid halanoo of purchase 
money,'] Seld that a suit for ilie enforcement of the payment 
of purchase money by sale of the purchased property is a suit 
to enforce a statutory charge differing from the lion which an 
unpaid vendor in equity possesses for the recovery of the balance 
of his purchase money, and that tho article of the Limitation Act 
applicable is article 132 and not article 111. TVel'b v. Maepherson, 
I. L. R., 31 Calc., 67. Sar Lai v. Muhamdi, I. L. R., 21 All., 454, 
and Ram Krishna Ayyar v. Subrahmania Ay yon, I. L. It., 29 Mad., 
305, followed. Baldeo Prasad v. Jit Singh, Wookly|^Notcs, 1891, 
p. 130, overruled. 

Munir-un-nissa e. Akbar Khan, I. L. R., 30 Alio ... 

— ■, SenEDULE II, ARTICLE 

116 — Limitation — mortgage — Suit for compensation for the broach 
of a contract in writing reeistered.] A registered mortgage bond 
provided that tho amount secured by it should bo paid by instal- 
ments, and that in case of default tho mortgagee would ho entitled 
to take possession, further, that should there bo any loss in tho 
recovery of tho amount duo or in delivery of possession of tho 
mortgaged land, tho mortgagee would have power to realise tho 
amount secured by the bon'd with tho interest at 1 per cent, from 
tho date of the cause of action till repayment, either from tho 
person or from the property, movable or immovable, of tho debtor, 
or from the property mortgaged. 

Held that a suit bas,cd upon tho foregoing covenant to recover 
the mortgage money upon failuro of tho mortgagor to pay instal- 
ments was in substance a suit for compensation for breach of 
contract, to which the limitation proscribed by article 116 of 
the second schedule to tho Indian Limitation Act, 1877, applied. 
Susain AH Rhan v. Hafiz AH Khan, I. L. R., 3 All., 600, referred 
to. 

Collector of Mirzapur v. Dawan .Singh, I. L. R., 80 All. mi 

SOnEDULB n, ARTICLE Il 6 

— Limitation— Sale — Suit for compensation for the breach of a con- 
tract in writing registered.] A deed of sale of immovable property, 
duly registered contained a covenant to tho effect that in tho 
event of a claim being advanced by a co-sharer, or in the event of 
the purchaser losing any part of the property in any other way, 
he would be entitled to a refund of the consideration and to 
damages. The purchaser, failing to get possession of part of the 
property purchased sued for possession, or in the alternative for 
a refund of a proportionate part of the consideration money and 
damages. Held that as regards tho latter relief the suit was 
governed by article 116, and not by article 97 of tho second 
schedule to the Indian Limitation Act, 1877. 

Mul Kunwar v. Chattar Singh, I. L. R., 30 All. mi 

_■ . — — _ — ABTICLB 

116, fies ActiNo. IV of 1882, section 90 ... ... 
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suit for redemption of a usufructuary mortgage the mortgagor ia 
bound to claim for surplus proBts, if any, payable by the mortga- 
gee. Section 43 of the Code of Citril Procedure ia a bar to the 
recovery of such profits by means of a separate suit. 

Article 105 of the second schedule to the Indian Limitation 
Act, 1877, applies to a cjsc where the mortgagor gets possession 
otherwise than by means of a suit for redemption. 

VinayaTc SMvrao I>ig1ie v. Dattaira^a Gopal, I. L. B. 26 Bom 
661, BuMminibai v. Venkatesh, 1. L B„ 31 Bom., 527. Satyabadi 
Behara v. Sarabati, I. L. K.. 34 Calc., 223, KasM v. Bajrana 
Frasad, I. 30 AH., 36, and Balaji v. Tamanganda, 6 Bom 

H. C., Kep. 97, referred to. ’’ 


Ram Din o. Bhup Singh, I. L, R., 30 All. 

CIVIL PROCEDURE CODE, sections 43, 373 — Act No. XV of 1877 
(Indian Limitation Act), schedule II, article 106— Suit for 
division of alleged partnership assets—Separate suits for pro- 
perty at different places. The plaintiff sued for possession of one. 
half of certain property in the Moradabad district, alleging that it 
had been purchased out of the profits of a partnership subsisting 
between himself and the defendant. Other similar property in 
Naini Tal was mentioned in the plaint, but the plaintiff said he 
would bring a separate suit in respect of that property. The first 
suit was withdrawn, but without permission being granted to bring 
a fresh suit. Subsequently a second suit was brought in Xaini 
Tal respecting the property there. The pi lintiff alleged himself 
to be in possession of this property, but it was found that he was 
not.^ Neld that the second suit was barred by the operation of 
section 43 as well as of section 373 of the Code of Civil Procedure, 
as also, on tho finding that the partnership had been dissolved 
more than three years before suit, by article 106 of the second 
schedule to the Limitation Act. 
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Niaz Ahmad v, Abdul Hamid, I, L. R,, 30 All. 
SECTION 206, See Ib. section 551 


~ —SECTION 232 — Decree for possession of im- 

movable property— Sale of property decreed— Uight to execute 
decree. If a decree-holder holding a decree for possession of 
immovable property sells a portion of such property, tho sale does 
not, without express provision to that effect; give the purchaser 
any right to execute the decree himself. Bam Sahai v. Qava 
J. L. B., 7 All., 107, referred to. " ’ 


Hansraj Pal v. Mulchrajt Kunwar, I. L. R., 30 AH. 

; ■» SECTION 244—lSxecution of decree — Purchase 

at auction sale by decree-holder— Suit by decree-holder to obtain 
possession of property so purchased'] Where the decree-holder 
himself purchases property at auction sale in e.xecution of his own 
decree, but fails to obtaiu possession, his remedy is by application 
under section 244 of the Code of Civil Procedure ; he canuot bring 
a.separate suit for possession. Seru Mohan Bania v. Bhagoban 
Din Pande, 1. L. R., 9 Calc., 602, and Kishori Molmn Boy Ohowdhry 
V. Ghunder Nath Pal,l. L. K , 14 Calc., 644, distinguished. Madhu- 
sudan Das v. Gobinda Pria Chowdhurani, I. L. R , 27 Calc 34, 
Kattayai Pathumayi v. Baman Menon, I. L. R. 26 Mad., 740,’and 
Kalian Singh v. Thahur Das, Weekly Notes, i906, p, 87, ’followed. 
Prosunno Coomwi' Sanyal v. Kali Das Sanyal, L. R , 19 I. A.. 169 
referred to. a ,,, , 


279 

290 


28 


Sheo Narain v, Nur Mohammad, I. L. E., 30 All. 73 

j ^ — ■ SECTION 244 — Question relating to the exe^ 

ettdon, discharge or satisfaction of the decree— Contest between the 
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Xy (f^•nrA^* TiIkitattov Act), rcrinnuM II abtioie 
17H, fftr Civil I’r'^i'r'dnn’ ppct ion HIH ... ... 8J 

;; ^ Anxrcrin 

l^i^—J'xfcutuir, nf dfcrrf — — Aypral — Appeal not prets- 
ed ~7’frni’'rttit a U'lirrn tliorc Irui lu'cn nn njipcul from ft 

df’rrco Umitntion (toon not the lottn li(>pin to run from the (hto of 
the finnl (fonree in nppp.nl hpcnuso tho nppcil inny have been dis- 
inisRed upon the re{irei!''ntfttion of tho nppollant'fl counsel tlmt lie 
Krtn nnnhlo to support it, Jrepanrjnr Jjakshmi Dass, 16 Jf. L. 

.T„ lUh't. followed. Iftnfjnn Khan v. Gamja J’arshad, I. L. It., 1 All., 
and Fi:al mtte'n v. Iltj JJahad'nr, L h. H.. 20 All., ’ 124, 
dietinpiiishi'd. 

rn?.l-nr-Hnhmftn r. Shfth Mnhftraraad Khan, I, L. 11., 30 

All. *•# t.« 111 385 

— . gCnr;i)tTl.B II, AETIOLE 179 

(0 - JCxeeufinn of d'crcr — Limitation— Application to take 
some step in aid of rrrrutiov, — J’ltpmrnf of proecse fee>t-J Held 
that I he jnere piyiin-nt of proeesR fees on eii npjdic ttion for execu- 
tion, vinnecoin j) in'ed by nny application nslcin<r the Court to taho 
Hotiie s])eeirie aetion, will not Invo (he ciroct of giving a fre.sh 
ntarling-]K>int for iiiuilation within the meaning of article 179 (4) 
of (he f.eeond reh' duli! to tin* tnilim Idmit'itinn \et. ]S77. Thaliur 
J'ltm V. Katrarv 2’om, 1. 1,. U., 22 All., ofiS. followed. Vijiyara- 
flhavnln jVoiV/(.' V. Srinivasalu Kaidn, I. L. Jv., 28 Afad., 399, dis- 
tinguiKlied. 

Shoo I’r.isad r. Indnr llahadnr Singh, I. L. R, 80 All. 179 

— SCJinDTTin IT, AETICnE 

179 (5), See Civil Procedure Cede, section 24S ... 636 


• 1879 — XVIII (Lrci at, Practitiokees Act), ekctioK 9, See Cri- 
minal I’roccduro Code, section 4 ... ... ... 66 

— J8.S2 — IV — (TRAVSrrn or PnorrnTy Act), .eectiov 41 — Applica- 

tion fora personal decree ayainst mortyayor — LimitaiioK — Act Ko. 

'XV of IBII ("Indian Limitation Act J, schedule II, article 116.] 

Held tlmt the fact tlmt there in no express personal covenant 
to pay tho mortgage money i.sno bar to tho mortgigoc obtaining 
a personal decree under section 90 of the Transfer of Property Act, 

1882, against tho mortgagor if tho requiremouts of the section 
arc othorwiso fulfilled : n personal covenant to pay is implied in 
and is an essential part of every Fim])lo mortgage. Sawaia Khan- 
dapa T. Ahaii Jotirav, I. L. II., 11 Pom., 475, not followed. 
Unichamanv.'Ahtncd Ktiilt Kayt, I, L. It., 21 Mad.. 242, referred 
to. 

Hold nlso that on an nppplication nndcr section^ 90 of the 
Transfer of Property Act it is (ho date of filing the suit wliich has 
to be looked to in considoiang the quostion whether tho balance 
is legally rocovorahlo from tho defendant. Hamid-xid-din v. Kedar 
Hath, I, L. R., 20 All., 386, followed, 

Jangi Singli «. Chandar Mol, I, L. R., 80 All. ..i 388 

SECTION 43, See Act 

No. XVI of 1882, sections 8 and 28 ... ... 38, 


No. IV of 1893, section 4 


law 


omption ... 


section 44, See Act 

fftt ••• ••• 

SECTION 52, 5’ee Hindu 

•»« ••• *•* ••• 

SECTION 52, See Pre- 

••• ••• •«» 
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ACTS— 1882— IV (Transfer of Profertf Act), bkoiion GZ-Mort- 
ga(jo—As,ii(j)imeiii of inoalid morigagc — JiigJd of assignea as 
against moi'tgagor and subsequent inoHgageo for consideration — 

• Maxim— Qui 2 >rior cst temp ora potior cat jure.'] Ou tlio 23r(i oi' 
Octobov 1897 one M.A. oxuculcd ii inortgngo of covtiiiii property 
in favour of H. A., whicli was rogislnrcd on the 29lh of October 
■)897. This luortgcgc was I'ouucl to be fictitious and without consi- 
deration and to have been made solely for the purpose of dcfcatinrr 
the creditors of the mortgagor. On the 15th of August J898 the 
mortgagee transferred his rights under this mortgage to his wife 
B. in part satisfaction of her dower debt. It was found that this 
was a bond fide transaction and that B. obtained the transfer of 
the mortgage without any knowledge of its fraudulent character 
and was a transferee in good faith and for consideration. On the 
29lh of October 1897 the same properly was again mortgaged to 
one B.l’,, who accepted the mortgage in ignorance of the existence 
of the mortgage of the 23rd of October 18;i7. This mortgage was 
registered on the 22ud of March 1898. B. P. afterwards brought 
a suit for sale on his inortgMge impleading B. no .a defendant, no 
well ns the mortgagor and the prior mortgagee. 

Mold that B. was entitled to no relief ns against B. P., though 
as against the mortgagor she was entitled to bo paid the amount 
of the consideration named in the deed of transfer in her favour 
out of tbo surplus sale proceeds (if any) of the mortgaged 
property. Halifax Joint SlocJc Bunking (Jompang v. Qlodhillf 
1 Cl>. 1)., 31, (lisLiiiguislu!* . Cockcll v. Taylor, ID Benv., 103, 

Ogilvio V. Jeaffreson, 2 Giit,3o3, Barker v. CAir/ro, 30 Benv., D'l, 

I'reneh v. Hope, L. ,I , DO Oh. 1)., 303, Bivkorton v. Walker, L, B., 

13 Ch. U., 161, and llicr, v. llicc. 2 Drew, 73, referred to. 

Basti Bogam v. Bauar.si Prasad, 1. L. K., .30 All. 297 

BEOTION b‘l~Salo 

— Non-payment of consideration— Sato nonoriholoes complete.] 

In a sale of immovable property non-piiymont of tho purebaso^- 
monoy docs not prevent the passing of Urn ownership of tho 
purchased proiicrly .from tho vendor to the purchaser, and tho 
purchaser can, uolwilhstaiidiiig such iioii-payment, maintain a suit 
for possession of tho property. Sliih Lai v. Bhagwan Das, I. 1,. 

R,, 11 All., 244, Umedmal Motiram v. Davu bin Dhondiba, I. L, 

E., 2 Bom., 647, and Sagaji v. Namder^ 1. L. E., 23 Bom., 626, 
followed. 

Bai jnath Singh v. Paltu, I. B. E., 30 All. ... 126 

SUCTION 65 (4) (b), 

See Act No. XV of 1877, schedule 11, articles 111 and 132 ... 172 

• — SECTION G8 (' cj - r - 

Mortgage— Construction of document — flower of sale in a usufructu- 
ary mortgage.] A morlgage-decd which was primarily nsufructu- 
nry provided that if tho mortgagor failed to deliver possossion, or 
if tho mortgagee was dispossessed from tho mortgaged promises, ho 
might recover tho amount of tho mortgage debt from tho mort- 
gagor and the mortgaged property. Held that tho mortgageo 
failing 10 get po.ssossion was competent to sue for and obiain a 
decree for sale of tho mortgaged property. Jafar Busen v. Banjit 
Singh, 1. L. E., 21 All ,4, and Kashi Ram v, Sardar Singh, I, L. E,, 

28 All,, 157, referred to, 

Narpat v. Ram Saran Das, I. L. 11,, 30 All. ... ... 162 

SECTION 85— Mort- 
gage — Suit for sale on a mortgage— Barties^ 'Whether or not 
section 86 of the 'Transfer of Property Act, 1882, refers solely to 
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persons interested in the equity of redemption, it is not essential 
to join as a party defondunt in a suit for sale on a mortgage a 
person whoso interest in the mortgaged property, if it exists 
would be antagonistic to the claims of both mortgagor and mort- 
gagee. Jaggeswar Bait v. Bliulan Mohan Mitra, I. L R 33 • 
Oalc., 425, referred to. 

Khairati o. Banni Begam, I. L. R., 30 All. 

ACTS— 1882— IV (Tbansfeb oe Peopeety Act), sbctioks 88 and 82 
— Civil Procedure Code, section 258 — Execution of decree— Alleged 
payment ont of Court not certified.'] Applications for an order 
absolute for sale under section 89 of the Transfer of Property Act, 

1882, arc applications for the execution of the decree under section 
88 of the Act. Oiidh Eeliari Lai v. Nageshar Lal,l L. R., 13, All,, 

278, and Mallilcarjtinadtt Setti y. Lingamurti Pantulu, LL. R., 25, 

Mad., 244, referred to. To such applications section 258 of the 
Code of Civil Procedure is applicable and bars the recognition of 
payments made out of court in pursuance of the decree unless such 
payments are certified to the Court in the manner prescribed by the 
section. Vaidhinadasamy Ayyar v. Samasundram Pillai, I. L. R., 28, 

Mad., 473, followed. Mulliharjuna Sasiri v. Narasimha Eao, I. L. 

R., 24 Mad., 412, and Matem Ah Khundhar v. Abdul Q-hafur Khan, 

8. C. W. N., 102, dissented from. 

Hakim Singh u. Ram Singh, I. L, R„ 30 All. ... ... 24! 

SECTION 91 — Mortgage 

— Fixed rate tenant — Suit by zamindar to redeem a mortgage made 
by a fiixed rate tenant on the death of the tenant without heirs.] 

Held that the zamindar is not within the meaning of section 91 
of the Transfer of Property Act, 1882, a person having an interest 
in the mortgaged property so as to entitle him to rede^ a mort- 
gage of his holding made by a tenant at fixed rates wh? has died 
without heirs, Eanee. Sonet Eotoar y.Mirza Mimmut Bahadoor, 

L, R., 3 1. A., 92, referred to. 

Ram Bihal Rai ». The Maharaja of Vizianagram, I. L. E., 

30 All. ... 

•90 Ilk 48! 

— SECTION 91 - Redemp- 

tion of mortgage — Reversionary heirs of deceased husband of Hindu 
widoto not entitled to redeem mortgage made by husband.] Held 
that the reversionary heirs of the deceased husband of a Hindu 
widow in possession as such of her husband's property are not 
persons who, within the meaning of section 91 of the Transfer of 
Property Act, 1882, have such an interest in the mortgaged pro- 
perty, as would entitle them during the life-time of the widow to 
redeem a mortgage made by the husband. 

Ram Chandar v. Kallu, I. L. R., 80 All. 491 

SECTION 92, See Civil 

Procedure Code, section 43 ... ,,, „, ... 22i 

— ^ BEOTIONS 92 AND 94— 

Mortgage— Redemption— Subsequent suit for profits received by 
mortgagee barred.] In a suit for redemption there ought to. be a 
complete and final settlement of all accounts between the mortgagee 
right up to the time of actual redemption or sale, as the case may 
be. A mortgagor therefore who has obtained a decree 'for redemp- 
tion and paid in what was found by the decree to be due from him 
cannot subsequently sue for profits realized by the mortgagee in 
possession, which might and ought to have been taken into account 
at the time of passing the decree. Yinayalc Shivrao Bighe v. 
Battatraya Copal, I. L. R., 26 Bom., 661, referred to, 

Kashi V. Ba jrang Prasad, I. L. E., 30 All. **• 
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Wlioro iliproforo n imlp;incnt.t1i'l)lor*n np|i1ic?vtion tinclor fiOc- 
tion aiOA of tho Cotli* of Civil Procfdnn’ Imd lu-pn allowed, 5t was 
7/f/f? llmt no itpjiC'il by llu; Utirtioti porelioM-'r would lie, innsinncli 
«n no nppi! d was given by i eel ion oSH. nor did the cane fall witbiu 
tbo purview of Feolioit ‘J ! I of ibo Cede. Jhitlir-ttd-din v, Jhon 
Sinnh, I li. 1C| I'd Alb, MO, followed. Kulrr v. Sahih 

Lni I.L. U., 27 Alb, 20:1, Uuhnri Lctl v. JUadho Jlatn, I. L. Jb, 
20 Alb, 'M7, jSfapnnlttl jdulji v. Doshi 3fulji, I. L. Ib, 25 
Jloiii., 031, and J'a^norW The jifiiftonn'e Jhtrik, Zim'tcd, I.L. Ib, 
7 All , 001, reforred’to. hntiazi Hcjatu y. Dhiiman JJe^am, 1. L. Jl., 
2D All., 27o, dissented from. 

Antvndi Knnwnri r Ajudbia Natb, I. L. lb, 30 All. 


CIVIL rilOCEDUllL CODE, bkotion 31G, See Act No. IV of 18S2, 
section S9 ... ••• ••• 

— — sr.CTioK ,31R — Acf Ko. XV of 1877 (Indian 

ZitnUafion Jvf), echrdttle IT, ariiele \1&— Execution of decree-- 
Limitation — Terminns a 5 'fo] Allbougb tbc grant of a certificate 
jflft necessary preliminary lo.an njiplieation under section 318 of 
tbc Code of Civil Procedure, sueb apjiliration will be b.arrcd under 
article 178 of tbc second sr.bedulc to tbc Indian Limitation Act, 1877, 
if not made witbin tbree years of tbe date of tbc certificate, tliat 
is to say, tbe date of tbc confirmation of sale. liasajm r. Zlarya, 
I. L. Ib, 3 lloin., 433, and Kaxhxnath Trxmhah Joshi v. Ltnning 
2Kr«», I. L. H , l7 Horn , 228, dissented from. Petition of Kishen 
Singh, Weekly Notes, 1883. p. 202, referred to 

llaniit Singb c. Bsldco Singb, I. L. R., 30 Alb 


sr.CTioK 820, See execution of dccrcQ 

, FKCTiOK 302— Parties'- Death of sole apjicl- 

lanf — All representatives not hronght upon tho record — Alatement 
of appeal.'] The solo appellant, .a Muhammadan, died pending the 
appeal, leaving birn surviving a widow, two sons and ta-o datigh- 
ters. TIio two sons applied to have tbemsolves brought onto the 
record as appclbiuls, but did not ask tliat their mother and sisters 
should bo made pirtic.s to the appeal. An apjilieation to that 
cfToct made by the respondents was not acted upon by tho lower 
appellate Court. Afe/d tliat it was tho duty of tho sons to liavc 
brought upon the rccoid, either ns appellants or respondents, the 
other represeniativcs of their father, uud, ns they hud not done so, 
tho appeal abated. Ghamandi Lai v. Amir liegam, I. L. R., IG Alb, 
211, followed. 


Haidar Husain v. Abdul Abad, I. L. R., 30 All. ... 

SECTION 3G5 — Death of sole plaintiff — Claim 

of one of the defendants to c.ontinuc tho suit as plaintiff — Abate- 
ment of 5«tb3 TTio original plaiutifE sued for redemption of a 
mortgage excciuod by her f.itbur. She clairacd ns tho only xin* 
married daughter of three, arraying as defendants, besides tho 
raortg '.gee, her surviving married sister and the minor children 
of the second sister, deceased. During tho pendency of the suit 
the plaintiff died. Held that the claim being personal to tho 
plaintiff, tho suit abated and that the surviving sister could not 
be permitted to canyon tho suit in substitution for tho original 
plaintiff 


Balab Puri v. Durga, I. L. R., 30 All. 

; CECTIONB 307, rSS(18)- Dispute as to who is 

the legal representative of a deceased appellant — Appeal 1 Sold 
on a (^instruction of section 307 of tho Code of Civil Procedure 

js tJ'o %'il roprcBontativo of ft deceased 
t.ppjllant ifi net con/lncd to tho caeo of rival claimants to roprooont 
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ACTS— 1882— lY (Teaksfee oe Peopeett Act), seotion Q9— Civil 
JProcednre Code, seciion 316 — Mortgage — Simple money decree 
accepted by mortgagee — Sale of mortgaged property in execution of 
such decree.'] Even though tho mortgagee disclaims all interest in 
his mortgage and aslcs for and obtains a simple money decree, he is 
precluded by section 99 of the Transfer of Property Act, 1882, 
from bringing -the mortgaged property to sale in execution of 
the simple money derreo. Madho Prasad Singh v. Baijnath, 
Weekly Notes, 1905, p. 152, followed. But if such a sale docs in 
fact take place and is confirmed and a certificate is granted 
to the auction purchaser the sale cannot afterwards be impeached 
upon the ground that it was in violation of section 99 of the 
Transfer of Property Act. Madan Makund Lai v. Jamna 
Kaulapuri, Weekly Notes, 1907, p, 48, Raj Kisbore J)o SarTcar 

V. Lina Nath Chandra, 12 C. W. N., lx, Tlialeri Patlnimma v. 
Thandora Mammad, 10 M.L. J., 110, Lurga Charan Mandal v. Kali 
Prasanna Sarkar, I. L. R., 20 Calc., 727, and Vmed v. Jas Ram, 
I. L, R,, 29 All., 612, referred to. Sonu Singh v. Bihari Singh, 
I. L. R., 33 Calc., 283, dissented from. 

Kishan Lai v. Dmrao Singh, I. L. R., 30 All. 

■ XVI (Jhansi Incuacbebed Estates Act), sections 8 

AND 28 — Mortgage — Unlawful consideration — Act No. IK of lii72 
(Indian Contract Act ), section 22— Act No. IV 0/1882 (Transfer 
of Property Act J, section 43.] Meld that a mortgage executed by 
a mortgagor who was at the time disqualified under section 8 of 
the Jhansi lucuuibered Estates Act, 1882, was a contract entered 
into for an unlawful consideration within the meaning of section 
23 of the Indian Contract Act, and section 43 of tho Transfer of 
Property Act, 1882, could not be prayed in aid to empower tho 
mortgagee to bring a suit for forcclosuro after tho mortgagors' 
disability had ceased. 

Eadba Bai n. Kamod Singh, I, L. R., 30 All. 

1839 — VII (Sttooession Cebtipioate Act), section 4 — 

'*Lebt” — Lef erred dower.] Held that the dower of a Muham- 
madan wife, whether prompt or deferred, is a “debt" within the 
meaning of section 2 of the Svxcccssion Certificate .Act, 1889, and 
that in a suit for its recovery brought by the heirs of the deceased 
wife against the husband no decree can be passed in favour of the 
plaintiff in tho absence of the certificate required by the Act. 
Nemdari Roy v. Mussummat Bissessari Kum-tri, 2 C. W. N., 591, 
dissented from. Mahamed Ishag v. Sheikh AJcramul-Huq, 12 C. 

W. N., 84, distinguii-hod. Webb v. Stenton, L. R., 11 Q. B. D., 518, 
referred to. 

Abdul Karim Khan v. Maghnl-nn-nissa Begam, I, L. E., 
30 All. »«• ••• ««• Itl 

1890 — VIII (Gdabdians and Wabds Aot) — Guardian and 

minor — Arbitratio7i — Appointment of guardian not to be settled by 
arbitratio7i.] The appointment of a guardian to a minor, not being 
a matter of private right as between parties, is not a question 
which can be settled by reference to arbitration. 

Mabadeo Prasad v. Bindesri Prasad, I. L. E., 30 All. 

— — SECTIONS 29 AND 

31 — Guardian and minor — Mortgage of minor's property to 
secure a loan sanctioned by the Court — Interest.] In all cases 
where sanction is given for the raising of loans on the security of 
the property of minors, it is the duty of the Judge granting sanc- 
tion to specify in his order of sanction not only the amount to be 
raised and the property to bo mortgaged, but also the rate of 
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the deceased. Suhh'ayya v. Saminadayyar, I. L. R., 38 Mad., 

496, follo«-ed. , 

Hanwant u. Ram Gopal Singh, I. L. R., 30 All. ... 848 

CIVIL PROCEDURE CODE, beotion 410, Sec Hindn law ... 95 

“ — SECTION 447, See Guardian and minor 105 

— ■ — ^ SECTION 473 (c), 588 (23) — Deareo — Order — 

Appeal — Inter pleader suit ] Held that an udjudicaLiou upon tUo 
claims of defendants in an interpleader suit is a decree and ii])pO!il- 
able as such under section 640 of the Code of Civil Procedure and 
not under section 688 of the Code. 

Maharaj Singh o. Cliittar Mai, I. L. R., 80 All, 23 

■ section 603 — Jlenoivor — Appointment of 

receiver to realize amounts of deoreos.'] Wlioro a decree-holder had 
in execution of his decree attached two decreoB held hy the 
judgment-debtor against third parties, it was held that section 608 
of the Code of Civil Procedure irave power to the Court to sjijioint 
a receiver to realize the amouut-s of tlie attached decrees whore it 
appeared that by so doing the interests of both deoree-holder and 
judgment-debtor would bo hotter protected. ' 

Purtiib Singh c. The Delhi and London B.mlc, I,d„ I. L. R. 

30 All. ... ... ... .. ... 893 

fll'.CTiON 60G — Arhitrafion — ■ Mefrrenoe made 

orally, hut reduced to wriiiiiij hy the Court — IrreynlarUy ] Where 
both jv.vrties to a pending suit eousentod to a reference to avhitva* 
tion and an order or refei cnee was then and there made by thn Court 
in the presence of the parties, tiiougb not niton a written appliea- 
tion, it WHS held that it was not oitrn to Uio Court, havitig regard 
to the provisions of Heclion 610 of the (,'odo of Civil Pvoeedare, t.o 
supersede that roforenco, the arhitrator not having declined t,o net. ,■.' ~ 
Nuaserwanjee leslonjce V. Mecr My noodtien /ir/inn, (5 M oo. J A,] 84, ■''* 

distinguished, Sharna Suudrain Iyer v Ahdul Ijatif,], L R„ 27 ' 

OAo,, (ii , tuul luxtmibai v. JTajeo Widina Qasaum, 1, L. ID, 28 ' 

Dorn,, 629, followed. 

Abdul Hamid v. Riaz-ud-din, I, L. R , 80 All. 

-SECTION tiQB—A-rhidrotion —Order of refer- 

rence not fixing a period within which the award is to he made— 
Appeal.'] Where an order of reforeiice to arbitration jiukIo by; 

Court omits to lix a date for the delivery of the award, sueli nmi 
siou is not a mere irregulirity but is a defect fatal to the ordr 
and to all subsequent proceedings founded tboreon, Olnilia M 
V. JIari Jlam, i. L. R., 8 All., 648, followed. Jlaja If.ar Narut 
Singh v. Chaudhrain JJhagwanl Kuar, L. R., 18 1. A., 66 
referred to, 

Lachman Das v. Ahparhasb, I. L, R,, 30 All. ... .. 

608 ct seqq — Arhilralinn — Award 

Award set aside — Court not empowered to make a sooond rofere" , 
on the same submission ] The parties lo a suit pending in tl- 
Court of a Munsif referred the matters in dispute liotwecn Uiom ' 
arbitration. An award was made and dedivered : but it was afi 
wards discovered that one of the plaintiffs had died before < 
termination of the arbitration proceedings, and the Miinsif accf 
Ingly set aside the award. Held tliat the Munsif bad no po- 
to make a second order on the same agrccinent of the parties aga- 
referring to arbitration the matters in dispute between them. 

pachkauri Ram«, Hand haj^ I. L. R., 30 All. ... 
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infcercsb, or at least the maximum rate of interest, at which the 

loans are to he raised. If nothing is said in the order as to the 
rate of interest, the lenders are entitled only to a reasonable rate 
of interest on the moneys advanced. Ganga Fersliad Sahu v 
Maharani BiU, I. L. R., 11 Calc., 379, followed. 

Thakur Prasad v. Gauripat Rai, I. L. E., 30 All, ... iss 

ACTS--1893— IV (Pabtition Act), section 4 — Aci Bo. IV of 1882 
{Transfer of Property Act), section 41 — “ Undivided family ” — 

Section 4 of the Partition Act applicable to. Muhammadans']. Reid 
that Muhammadans are not excluded from the benefit of section 4 
of the Partition Act, Act No. IV of 1893. Kal'ka Par shad v. 
Banlccy Ball, 9 Oudh Cases, 158, approved. Amme Baham v. Zia 
Ahmad, I. L. E , 13 AIL, 282, referred to. Rashmat Ali v. Muham- 
mad Umar, I. L. E., 29 All., 308, overruled. 

Sultan Begam v. Debi Prasad, I. L. E., 30 All. ... 324 


— 1894 — I (Land Acquisition Act), section 49 — “ Rouse, 
manufactory or building ” — Acquisition of part only required— 
Whether whole must be purchased.] Land which is rvot a house, 
manufactory or building in the litoral sense and which is hot 
reasonably required for the full and unimpaired use of a house, 
manufactory or building cannot be considered as part of the 
“house, manufactory or building’^ within the meaning of section 
49 of Act No. I of 1894. Whether or not the land is so reason- 
ably required is a question of fact depending upon the particular 
circumstances of each case. Khairati Lai v. The Secretary of 
State for India in Council, I. L. E., 11 AIL, 378, distinguished. 

Nita Earn v, 'The Secretary of State for India in Council 

I. L. E.. 30 All. • •• **» ... 176 

IX— (Prisons Act), section 3(3), See Criminal Procedure 

Code, sections 123 and 397 ... ... ... 334 

— 1896 — XII (Excise Act), sections 44 (2), 48 and &7— Defini- 
tion — Excise officer —lurisdiction.] JTeld that a head constable 
is an Excise Officer within the meaning of section 57 of the Ex- 
cise Act, 1896, Qtiecn-Emprest v. Mdkunda, I. L. E., 20 All., 70, 
followed. 

Emperor c. Lachmi Narain, I, L. E,, 30 All. Ifll 377 

— 1899—11 (Indian Stamp Act), sections 40, 44, 48 and 56 
et seqq— Stamp — Improperly stamped document tendered in evidence 
—Stamp duty from tvhom recoverable.] If a plaintiff produces in 
Court in supjiort of his claim -an unstamped or improperly 
stamped document, he primarily is the person from whom the 
requisite stamp duty and penalty may be recovered under section 
40 of the Indian Stamp Act, 1899. 

Secret.iry of State for India in Council v. Basharat- 

ullah, I. L. E., 30 All. ... ... ... 271 

— (LooaIi) — 1900 — I {United Provinces Municipalities Act), 
section 3 (4) - Definition— "Street.”] Reid that a lane which, 
though at one time private property, had been for upwards of 
thirty years used by the public generally and had been lighted, 
drained and swept by the Municipality, was a “ street” within the 
meaning of section 3 of the Municipalities Act, 1900, and was not 
the less a street because it happened to be a cul-de-sac. 

Municipal Board of Bulandshahr o. Dakkhan Lai, I. L. E., 

30 All. ... ... ... ... - 

1901 — 11 (AGea Tenanot Act), section 22— Occupancy 

holding — Bwccesston.J Under the Agra Tenancy Act of 1901 the 
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t -low, lb-- thrtfforr. t^hicli h\« t-'hen ncttoii under section 

f.Nt !i »,hrt S'liiy Cofirt whtrh h-v* jurinHctton to ntnend tho decree un» 
d'f tr '.'i n 2 A r.f Use (.’c;h* of Civil Procedure. Unn ^urtdori Devi 
Y. t, CS‘'\r'.ih. jr.jr;), 1. I). lt„ 21 Cole,, 7r>0, Peart/ 3Mia* 

Y. A'i.'A, •< CM. d„ and Munisarn JS'nidu v. ^[unisami 
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, .. ... .... IG C.ilc.,' 27)0, Miirlilhar V. Tnpetri Eai, 

^Vfi'hly <'})*«, IMU, j). -IG, Jioyal lleddi v, Linya Jleddi, I. L. It., 
ii M»d,, J. TK.ilur . cy» V. Dai Sttndrahai, Iloinbsy P, J., 

1^01, p, rA, nnd Cl>in{an:iti r. Supdtt Tapiram, iJombay 

P. J., p. 2l»:>, referred to. 

Asma Itihi r. Ahmad Ilnsjsin, I, L. H., SO AH. ••« 

FKCTIO^■ 602 — Demand — Appeal from order 


of rrtr.'ir.d itfler derision of the mit in arcardanre therewith.^ Sola 
tlist no npjit-al will lie from on order of renvnul passed under sec- 
tion 602 ol the Cede of Civil Proreduro, if such appeal is filed after 
the r.tiii has been derided in compliance with the order of remand 
and no appeal is preferred from the decree isi the suit. Salig Mam^ 
V, lirij JtiUis, 1, 1,. It., 20 All.,05'».nnd Madhti Sudan Sen v. Darnm 
K'tntt! Sen, J. L. II., B2 Calc., 1023, followed. 

Clulrnri M-al v. Kabir-un-nissn, I. L. It., 80 All, 


nnCTiotrB 602, OSS (2S)— JZcmnnd— 
from order of remand fled after derision of tnit in accordanos 

^^‘'jleUU^ni the fact that the suit has boon dccklod by 
of first iiHlaneo in compliance with an the 

tinder section 602 of tbo Code of Civil Procedure is no ^ 
lilinp of an appod from lh« ordor of remand o^r to fig, 

finch an appeal, Bahu Lai v. Earn lOOG p, 28, 

followed. Snliy Eamr. Tlry BHa^ ^VooWy Notes, 1900^^^^ 
overruled. Eameshur Stnyl^y^ ShcoJDm S%nghfhL> •$ 
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191 



GElirERAL INDEX. 


xxiii 

PiiRP. 


pcrsonul law of tho pavfcioa concernod in no longer applicable to tlio 
case of succession to an occupancy holding, but tho holding descends 
to all the male lineal descendants in tho mule line of descent of 
the last owner, witho\it exclusion, by tho nearer of tho more romoto. 

Bhura u. Sahab-ud-din, I. L. II., 30 All. ... 

ACTS— (LocAn) 1901—11 (Agea Tenancy Act), beotion 22— 0«;«p(T». 
cy holding — Succession~~"Malc lineal desoendanl”— Illagilimala 
son — Hindu law. 2 Held that tho illegitimate son of a man belong, 
ingtooneof tho Sudra caste by a kept woman, or continuous 
concubine, was capable of succeeding to tho occupmey holding of 
his father as a “ male lined descomUnt” within tlio meaning of 
section 22 of the Agra Tenancy Act, 1901. Tnderm Falungypoo- 
ly Taver v. Eamasawmy Pandia Talavor, 13 Moo,, I. A„ 

141. SaraeuH v. Hinnu, I. L. II . 2 All., 134, and HargoUnd 
Huariv. Dharam Singh, I. L. R., 6 All., 329, referred to. 

Ram Kali u. Jamuna, I. L. R., 30 All. ... 508 

— SECTION 82 — Expro- 

pi'ietary holding — Smt fon possession of half of on cxproprielary 
holding^. Tho plaintiffs sued to recover possession of one half of 
an ex proprietary holding, and added a prayer for “any other relief 
which might in tlie opinion of tho Court bo doomed just and 
proper.” Held that tho suit for possession of hdf of tho oxpro- 
prictary bolding would not lie, being opposed to section 32 of tho 
Agra Tenancy Act, 1901, hub that, on the finding that the plain* 
tiffs’ share in tho holding was one hdf, tho plaintiffs were entitled 
to a decree declaring their right to a half share, 

Ashiq Husain v. Asgari Begam, I. L, R,, 30 All, ... 90 

— — — SECTION 177 — Clues- 

Hon of proprietary title — Jurisdiction — Civil and Revenue 
Court.s.2 Held that the question whether a tenant, defendant in a 
suit for ejectment, is a tenant of one kind or another is not a ques- 
tion of proprietary title within the moaning of section 177 of the 
Agra Tenancy Act, 1901. Chhitnr Singh v. Rup Singh, Weekly 
Notes, 1906, p. 247, dissented from. 

Niranjan c. Gajadhar, I. L, E., 30 All. ... 13-3 

— SECTIONS 177, 199, 

200 — Question of proprietary title — Appeal — Civil and Revenue 
Courts — Jurisdiction. 2 When a Revenue Court, under the powers 
conferred on it by section 199 of the Agra Tenancy Act, 1901, 
decides a question of proprietary title it becomes for the moment 
a Civil Court ;an appeal lies at tho instance of either party to 
the District Judge, and if such an appeal is wrongly preferred 
to and decided by a Commissioner, such decision will have no 
effect in preventing the Revenue Court’s decree from becoming 
final, 

Genda v. Sukh Nath Rai, I. L. R,, 30 All. ... 2-5 

— SECTION 199 ("a J — 

lAmitation — Defendant referred to Civil Court — Act Ho. HV of 
1877 (Indian Limitation Act), schedule II, article 120.J When 
^ under section 199 of the Agra Tenancy Act, 1901, an order is 
" passed by a Revenue Court directing the defend,ants to file a suit in 
a Civil Court within the time limited by that section, the ordinary 
period of limitation is thereupon snspended and the special period 
provided by the Tenancy Act is substitnted. 

The defendant filed a suit in the Civil Court within three 
months. It w.is decided against them. They appealed and in 
appeal withdrew their suit with liberty to bring a fresh suit. 

Held that the fresh suit filed after the expiry of the period,limited 
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Nafli Sinffh V. Bt.m Din Sinali, 1. L. R 12 All Kin j 

All., 19, referred to. Jfad^u Sudan Sen v, Kamini 
1. L. R., 12 Calc., 45, dissented from. 

Fman Kunwari v. Jarbandhan, I. L, R., 30 All, 

CIVID PROCEDURE CODE. SEOiroNS 574 and &51-.ProoBdm’e—Av7)tal 
summarthj dismissed— Court not hound to record a full judament 
Meld that fcbo provisions of section 574 of tbe Code of Civii 
I'rocedure are not applicable in their entirety to the case of 
an appeal dismissed under section 651 of the Code, Uami Delta 
V. Brojo Nath Saihia, I. L. R., 25 Calc., 97, dissented from, 

Saraiu Hisann. Pirin, I. h. R..3» All. 


Page. 


479 


819 


I — — BEOTION 578— Procedure — Irregularity 

Disposal of a suit on a Sunday. 1 Seld that the fact that a suit 
vtxs decided on a Sunday did not vitiate the decree. Semhle that 
the Lord’s Day Act (21 Geo. Ill, Cap. XLIX) does not apply to 
India. Param Shook Doss v. Easheed Ood Dotclah, 7 Mad. H, C, 
Rep., 286, referred to. 

Sheoram Tiwari «. Tkakur Prasad, I. L. E., SO All, 

— ^SEOirON 562, See Hindu law ... 


COMPROMISE, 5ce Hindu law 

• — —Effect of — . See Hindu law ... 

CONFESSION, See Act No, I of 1872, section 30 
CONSIDERATION, See Act No. IV of 1882, section 64 

CONSTRUCTION OP DOCUMENT, See Act No. IV of 1882, section 

68 (c) •«# ••• ftt 

— See Hindu law ... 

See Pre-emption 

. — — — See Wajib-ul-arz 

— — 


136 

63 

75 

406 

540 

225 


162 
84 

77, 372, 544 
... 235 

■ ... 455 

329, 372 

93 
547 
103 
181 


CO-SHARER, See Pre-emption «»• ••• **• 

COUNTERFEITING COIN, See Act No. XLV of I860, sections 28,231 
COURT FEE, See Act No. VII of 1870, section 7, IK ; schedule I, article I, 

See Procedure •„ 

COWS. Slaughter of — See Public nuisance ... ... 

criminal PROCEDURE CODE, section 4 (r)—Acf No. XVIII of 
1879 (Legal Practitioners Act), section 2 — MuTchtars — Authority of 
mwkhtar to practice in Criminal Courts J A mukhtar is not enti- , 
tied to practise generally and as of right in Criminal Courts, but 
can act only when he has received tbe permission of the Court to 
act in any particular proceeding. 

Anant Ram, in the matter of the petition of I. L. E., 

SO All. ... ••• 

—Sections 110 ksd 52,5— Security for good 

hehaviour— Transfer ] Eeld that proceedings under section 110 
of the Code of Criminal Procedure cannot be transferred to any 
Court outside the district within which such proceedings have 
been lawfully instituted In the matter of the petition of Amw 
Sinah I U- E.> 1® All., 9, and In the matter of the petition of 
cldar Singh, I L. R. 19 All.. 291, followed. 

Emperor v. Mahendra Singh, 1. L. E., 30 All. 

5 


66 


47 
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% tlio ordor of tlio Jlcvonuo Court, u-nc Inrrod and the dofondants 
conlil notfnll bach upon (lie piovinions of the Indian Limitation 
Ant, iHn. 

JJiinvnri Lnl p MuKntmnat Gopi, I L.R.,80All. ... 44 

ACTS — (IiOCAT,) —J'JOl— lI (AOUA Tc.VAXOV AOT), SECTION’ 201 — Act 
A’o. I of 1872 ( Indian jiruhnre ActJ, section ‘i—Hvidciwc— 
Presumption — Tlrcord of ptain{{ff^\s name as a co-sttarcr.] Held on 
» con»(riictinn of fieotion 201 of tlio Apra Tenancy Act, 1901, that 
the words "if in any sail instituted under tlic provision of Chapter 
XI , . . . (lie ])Inintifi* is recorded ns liaving such proprietary 
riplit, the Court shall presuino (hat he has it” mean that, so far as 
the Itcrenno Court is concerned, such Court is bound to presume in 
favour of the plaintiff, and it is’for the defendant " to establish 
bj’ suit in the Civil Court that the plaintiff has no such proprietary 
right.” Phanha v. Utnrao Sinph, I. L, K., 30 All., 68, and Pil 
Kunicar v. Udai Ram, I. L. Ih, 20 All,, 148, dissented from. The 
judgment of Kichnrd'i, .1., in Dhanlca v. 5tn<7 A, Weekly 

Notes, 1007, p. 4.3, followed. Banmari Lai v. Niadar, I. L. E., 29 
All., 168, oxjdained. 

llechan Singh r, K.irnn Singh, I. L. H., 30 All. ... 447 

— SECTION 201 — Act 

Ko. I of 1872 (Indian Lvidenre Act), section 4 — Rvidcnco — Pre- 
sumption— Record of jdaintiffs name as a co-sharcr.'] Held that 
the presumption enjoined by section 201, clause (3j of the Agra 
Tenancy Act. 1907, is not cnncliiKivo. but may he rebutted by 
ovideuco offered to tlio contrary. Lamoari Lai v. Niadar, I. L. E., 

29 All., 168, referred to. 

Dhanka ff. TJmrao Singh, I. L. E , 30 All. ... ... 68 

1903—1 (ntTNOEEKUANI) ENCC’.’irBEEED ESTATES AOT), 

sections 2 and 12— Joint decree— "Execution of decree— Effect of 
some out of several joint juthfmont •‘debtors talting advantage of the 
Act.] Pivo out of six joint judgment-debtors took the benefit of 
the llundelkhand Encumbered Estates Act, 1903. A notification 
was issued under the Act, but the decrcc-li older. s did not make any 
claim within tho time jircseribed. Held that the dooreo-holdors 
could not recover from the judgment-dobtor who had not taken 
advantage of tlio Act anything more than his proportionate share 
of tlio judgment doht. 

Makund Eao d. Janki Bai, I. L. E., 30 All. .•« 141 


ADOPTION, See Act No. I of 1872, section US] ... ... 649 

fiec Hindu Law ... ... ... ... 19^ 

ADVEESE POSSESSION, Ncc Mortgage ... ... ... 119 

ANCESTBAL PEOPBIITY, See Execution of decroo ... ... 192 


APPEAL — Parties — Estoppel — Froccdiiro ] Tho plaintiff having ob- 
tninod a decree against one of two defendants acquiesced in that 
decree, but the defendant judgment-debtor appealed, making the 
other dof ondaht also a party to bis appeal with tho result that the 
plaintiff's suit was dismissed. Held that it was not open to the 
plaintiff in second appeal to contend that tho Court below should 
have made a decree against that defendant with regard to whom he 
had acquiesced in tho dismissal of liis suit, Farzand AH Khan v. 

Eistnill'jh Eegam, I. L. E., 27 All., 23 followed. 

Lohro V. Deo Hans, I, L. E., 30 All. ... '*' 

Sec Act No. VII of 1870, section 7, IX ; schedule I, article 1 ... 

See Act No. XV of 1877, schedule II, article 179 
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CHIMINAL PROCEDURE CODE, skctxoks 123 A^*D Sd7-~Act No. IX of 

{Pritnnis Aaf), aenfton 3(3) ~Scrnrili/ for good hohaviour — Im- 
prtunmncnt on fnUurc (o find sccurifg— “ Sontoncel] Sold that 
'vnoroa i)or«on IB ordered I)y a Mujistrato to be “ detained in 
prison pending the ordora of tlio .Sensions .Tndgc under Bcction 
JL3 of the Code of Criminal Rroccduro such person must bo consi- 
dorodas a person undergoing a Bentence of imjn'isonmcnt and not 
merely as an undor-trial prisoner detained in custody. 

Sold also that an order for imprisonment on failure to 
furnish security for good behaviour is a “ sentence "within the 
moaning of section 31)7 of tho Code of Criminal Procedure. Queen- 
Smprots V. Sitoan Chand, Punjab Rec., 1895, Cr. J., page 45, 
referred to. 

Emperor w. Tula Khan, I. L. R,, 30 All. 334 

SECTIONS 133 BT SEQQ.—i’rooedwrs— 

Ohstmeiion to a puhlia wag —Jury Whore, at the request of a 
person upon whom n notice has been (served under section 133 of 
the Code of Criminal Procedure a jury is appointed under section 
138 of tho Code, it is within the competence of the jury to decide 
as to tho validity of an objection that the way alleged to have 
been obstructed is not a public way. It is not for the Magistrate 
to decide wliotbor such an objection is raised loud fide before refer- 
ring it to the jury. Kailash Chunder Seii v. Bam hall Mittra, 

I. L. R., 26 Calc., 869. 

LTcZd dZso that there is no special procodure laid down by the 
Code to bo adopted by jury .appointed under section 138 in coming 
to a finding on the questions submitted to them. Queen-Bmpresa 
V. Khusliali Bam, I. L. R., 18 All., 158, referred to. 

Seld also that a person who has applied for a jury under sec- 
tion 138 is hound hy tho verdict of the j ury, and cannot afterwards 
raise such a plea as that the ohstructioa was caused in the exercise 
of a hond fide claim of right. In the matter of the petition of Lach- 
man, Weekly Notes, l900, p. 180, followed. 

Emperor v. Bam Bilas, I. L. R., 30 All. ... 364' 

— — SECTIONS 145, 435 and 5S7-Bevision 

— Brocadure — Irregularity not prejudicial to either gxi’id-lf •'] In tho 
course of procoedings commenced under section 107 of the Code of . 
Criminal Pi'ocodure it was found by tho Magistrate that there was 
a dispute relating to land and likely to cause a breach of the peace 
hotweenthe two -nartics before him. After giving both an opportu- 
nity of being heard, the Magistrate passed an order under section 
145 of tho Code maintaining one party in possession. Seld that, 
notwithstanding that the procedure of the Magistrate was in 
some respects defective, there was no cause for the exercise of 
the revisional jurisdiction of the High Court, inasmuch as the 
parties had been given an opportunity of representing their respec- 
tive cases, and there was nothing to show that the irregularities 
in procedure which had occurred had caused any prejudice to 
either. In the matter of the petition of T, A. Martin, I. L. R., 

27 All., 296, referred to. 

Debi Prasad v. Shcodat Bai, I. L. R«, 30 All. ^1 

- SECTION 145, See Act No, I of 1877, sec« 

* N QQT 

tion 9 ... ••• 

— — ^ SECTION lQ5— Sanction to'prosecnfc— -Juris- _ 

diction to grant or revolce sanction,'] Application was made under 
section 196 of the', Code of i Crirainal Procedurel'to a Magistrate of 
the 3rd class, who triod^th'o original case, for^jsanctionlto prosecute 
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The plaintifi joined as a defendant to the suit Sita Ram, respon- 1907 
dent, who, he said, was his co-sharer and had refused to join in Lohee 
bringing the suit. The Court of first instance dismissed the claim Haks 
as against Deo Hans and decreed it against Sita Ram. The 
plaintifi acquiesced in this decree and did nob appeal against that 
part of it which dismissed his claim against Deo Hans. Sita Ram 
appealed, making the plaintifi a lid Deo Hans respondents to the 
appeal. The lower appellate. CourD decreed the appeal and dis- 
missed the suit. The plaintifi has preferred this appeal, and con- 
tends that the Court below ought to have' made a decree in his 
favour against Deo Hans. This contention is untenable. The 
plaintiff having submitted to the decree of the first Court dismis- 
sing the claim against Deo Hans, and there being no appeal by 
the plaintifi against Deo Hans, the appellate Court could not 
on the appeal of Sita Ram make a decree in favour of one res- 
pondent against the other. Several rulings having been cited to 
us, but the case most in point is that of Farzand Ali Khan v. 

Bismillah Begani (1). This ruling is against the appellant. 

The appeal fails and is accordingly dismissed with costs. 

A'p'peal dismissed. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Jv,stice Sir William 

BurTiitt. 

BALAK PURI (Defendant) v. DURGA (Piaintipf) And 
oiHEES (Defendants). * 

Civil Procedure Code, section — Death of sole plaintiff — Claim of one of 

the defendants to continue the suit as plaintiff — Abatement of suit. 

Tho original plaintiff sued for redemption of a mortgage executed by her 
father. She clairntd a s the only unmarried daughter of throe, arraying as 
defendants, besides the mortgagee, her surviving married sister and the minor 
children of the second sistei'j deceased. During the pendency of the suit the 
plaintiff died. Seld that, the claim being personal to the plaintiff, the suit 
abated and that the surviving sister could not be permitted to carry on the 
suit in substitution for the original plaintiff. 

This was a suit brought by one Musammat Parbhawafci, one 
of the four daughters of one Nar Singh Bhan, for redemption of 
two mortgages of the 7th of July 1871 and 26th of September 
1 <1, executed in favour of the Akhara Panchaiti to secure two 


ordinate^JudM^?f^Ai?^i'^'i.^j from a decree of Rajnath Sahib, Sub. 

oruinate Judge of Allahabad, dated the 24th of March 1905. 


(1) (1904) I. L. R., 27 All., 23. 


1907 

October 30 


1907 


BaIiAK 
PUBX • 
V. . 

Duega. 
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Bums amounting together to Es. 6,000. ^ISTar Singh Bhan died on 
the 1st of July 1886, and upon his death some litigation ensued 
between the parties who were interested in his properfc}’’, and on 
the 19bh of February 1895 possession of the substantial part of 
■ the mortgaged property was surrendered by the Akhara to the 
surviving three daughters of the mortgagor; only a small tiled 
house of little or no value remaining with the mortgagees. The 
plaintiff Musammat Parbhawati was at this time a minor. The 
present suit was instituted by Musammat Parbhawati on the 12th 
of May 1904, but on the 5th of December 1904, after the plead- 
ings had been filed by the respective parties, the plaintiff died. 
Upon her death, however, an application was made by Musam- 
mat Durga, one of the plaiutifi's married sisters, a defendant in 
the suit, to have her name removed from the list of defendants' 
and substituted as the sole plaintiff. The Court below acceded 
to this application, caused the name of Musammat Durga to be 
entered on the record as plaintiff in place of her sister and pass- 
ed a decree in her favour. From this decree the defendant Balak 
Puri appealed to the High Court. 

The Hon’ble Pandit j&aZ and Babu Durga Gharan' 

Banerji, for the appellant. 

Maulvi Rahmat-ullah and Babu Jogindro Isath Muherji, 
for the respondents. 

Stanley, C.J., and Buekiit, J. — This is an appeal against 
the decree of the Subordinate Judge of Allahabad in a suit 
brought by Musammat Parbhawati, one of the four daughters of 
one Nar Singh Bhan, for redemption of two mortgages of the 7th 
of July 1871 and 26 th of September 1871, executed in favour of 
the Akhara Panchaiti to secure two sums amounting together to 
Rs. 6,000. Nar Singh Bhan died on the 1st of July 1886, and upon 
his death some litigation ensued between the parties who were 
interested in his property. It is unnecessary to deal with this 
litigation ; suffice it to say that on the 19th of February 1895 
possession of the substantial part of the mortgaged property was 
surrendered by the Akhara to the three surviving daughters of 
the mortgagor ; only a small tiled house of little or no value, 
remained with the mortgagees. The plaintiff Musammat 
Parbhawati was at this time a minor. It is alleged by the Akhara 
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ihccowi>hnnr.TiL Tlusnpplic.iUon ums rofiKed. A further apnl!- 
o.uion u-af,- (hen niude to the District Magistnito, who granted 
fciiuctioii, iir/ff that the Sessions Judge had no power to set aside 
tJio Order of flu; District Magistrate granting sanction. 

D un Deni v. Xund Lai 11 li, I, L. II., 30 All. 

CRIMIXAL PUOCKDUUK CODE, eectiok 195, See Act Xo. XLV of 

l&GU, sections 1S2, 211 

' * * •!* 

“ ^ r SKcrroxs 195, 439 — Sanction to 

7. r vismn—l owerx of Uiph Court.'] An application under 
section 1.0 01 the Code of Cnminat Piocediire for sanction to 
prasecute v. as made to and granted by a Magistrate of the 8rst class. 
A further applieaiion under sectien J'jo of the Code to revoke the 
saiiciiiiii was iiiado to ilie Sessions Judge, but was rejected, ILcld 

that the High Court hud power to send for the record of the case 
midor section -loo and to iniiTfero, if nccoss.iry, under section 439 
of the Code of Criminal Procedure with these orders. Ktisal v. 
JJadri, Weekly Notes 1907, p 293. overruled, Muilmstcami Mudali 
V. 1 caii Cheiti, I, L. It., 30 Mad., ob2, referred to. 

Emperor o, Serli ALil, I. L. ft., SO All. .. 


Page. 


— srcTiOKS 234 and 235 — Charge--- 

Jli.tJoir.diT of charges — Iltegalilg.] An accused person was charged 
With find tried for, first, tliree separate acts of criminal misappro- 
priation coinnuttcd within a year, and secondly, two separatcofTen- 
CCF. of forgery with intent to conceal two of such acts of Criminal 
n isapjiropriation. Ileid that this wasun illegality notcovered by 
the provisions of section 037 of the Code of Criminal Procedure, 
Emperor ti. Jfata Prasad, I. L. It., 30 AH. 

— EifCTiOKS 271, 312, .Jce Act No. I of 


fractice- 


109 


52 


248 


851 


640 


1S72, section 30 

SECTION 439— Eccision — j.,uii.n.t. — 

JJiscrclion of Court as to cntcrlainmciii of application in revision ] 
jjeld that it is not tlio practice of the High Court to entertain an 
a])plication for revision on llio criminal side, wliorc there c.sists 
a lower Court liaviiig concurrent revisional jurisdiction, unless 
a similar appHcaliou has fust been made to the lower Court and 
has been rejected. JCmpcror v. Kali CJorou, M’’cekly Notes 
p, 233 and Gtdlag v. Jiahar Husain, 1. L. It., 28 AH,, 268, 
followed, 

Shnfaqat-uPl^li « Wt'Ji Ahmad Khan, I. L. R., 30 All. ... 116 

SECTION 495, Sec Malicious prosecution, 525 


CUSTOM-Fiinftay in favour ofcevjstcnce 

dent evidence -Second appeal— JPracitce.] _ Meld that wUere a 
oucstion ivviscB as to the existence or uou-existonce of a particular 
custoin and tlio lower appellate Courthas acted upon illegal 
evidence or on evidence legally insufficjont to establish an »Pfged 
custom tbo question is one of law, and tho High Court is 
?n second app^eal to consider whether 

sufficient evidence. HasUm AU v. Abdul ’ 

698 , approved. Eaj Narain Mitter v. Hudh Sen, I. L.B.,27 Mb, 

388, referred to. _ 

Ham Bilas v. Lnl Bahadur, I. L. E., 30 All. 

... 1, 197 

5cc Hindu Law ... ••• •** 

, Sea Public nuisance ... *" 

debt. See Act No. VJII of 1889, section 4 .. 
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r<I7trn at ion s^-r Civil Vrocctlnn CofIn, soclion 2-lS 
~ Srr Civil Prpcodnre Code, secUoii 31 S 

~ — — I'fc i-.xt’ctitinn of decree 

- . Exei'iiiion of decree 

•** ••• It* 

' Ciur.rdiaJi rd liftm 

LIS PLNOI.KS', Srr Civil Procedure Code, section 211 

‘ ' ' ... ... ... .ir 

- ,Kff Pre-i in jilion 

I.LXATIC-.irov:.;::::^.?,;; htr~Gt;an!i,y:, dr f,!cfoSaIr of lunaiic's 

'f "/ Loio/fc.] file inodier 

T r Muluuii Iliad .11, nctin^r de farlo as the Riiar- 

niaiiYu :h- liiintic, sold certain propenty l.elniirni- to llie lunatic 
in ..r.!.-r . t di;eii".r-e d. lits duo by Imn. Jf.dd iluit llie transaction 
reiild not be }i:t j.r.iched, allliotiph the nioiher was not nndor the 
.uiiiinniniate.ii hv.- fh(> leiril p.iauPan of the lunatic. Mafazzal 
V. Slrtl/i, J. L. }I, 2 J-ralc., Jhth) Vharan i<(n}val v. 

.Ld'irjya. J. L tt., 3i CaJe., (IJ, uvdMWjVdon v. 
J.rri ^trr.■r■:n, 1. L. K., 2(5 All., 22, folloncd. 

riiiini Ib'pr.ni r. Keilio D.is, I. L, ]!., 30 All. 

/d.VIjK. 101 .*> IMtO.Sl.CL i i()N' — I::J'iir:n'ilnin iitvci} (j yvlicc —I'roscrniiun 
ly y- .U-c c.flyr t !r, ~ AeptiUn'i of (i,; v.si d —LicdilH y of 

f',-rr i:iforr:n! ion tohr false— " Trusrrv.lor ” in 

rrivdnnl rty ~ .lfah>c~ Criminnf fr.H-cdurc Codr, sadion 4U5.] It 
is Tint a jirincijde of iiitivers.il ajijilication liiat if the jiolico or 
Mn^i'-tracy act on inform.!! ion piveii by a prav.ite individual witli- 
oii! a formal coinplaini or ajijilic.itiun for procc.ss the Crown and 
7)oi the individual Jiecoiiics tiie jirosecutor. 

.Vd.-CTiV/c Eo-o \\ 7>[u!l!:tya J’illai, l.Jj. H., 2G Mad., 3G2, dis. 
tiiipni-hcd. 


I'lu! answer to llm question who is the “ prosecutor ” rausfc 
dcfi'-nd iijsjji the whole eirciinistanees of the ca.so. Tho mere 
f-ettinp the in (notion is not the criterion; the conduct of 
the coiiiplaiiiant before and after niakinp the charge nuist also ho 
iaiicu into consiiler.ition. Kor is it enongli to say the jiroseciition 
irn.'! instiiiiled and conducted by the jiolicc ; that is ngalu a 
quest ion of fact. 'J'beoretically uU pro.sccntions arc conducted 
ill tile nauH' anil in beiialf of the Crown, but in practice this duty 
is often left in the bauds ol the per.son iinuiediately aggrieved by 
Ibo orTcnec, who. pro imr vice, represents tho Crown. In India 
(itidor icclion ‘133 of the Crimina] Procedure Code (Act V of 1828) 
a jirivato jierson may be uliowcd to conduct a prosecution, and 
“ luiy jiiir.son conducting it may do so jicrsonally or by pleader ” ; 
nnd wliere it is jiermitted this is obviously nii element to be taken 
into consideration in judging who is tbo prosccutoi’ nnd what uro 
his mi'iins of infortnation and motives. 


Tbo foundition of the action for malicious prosecution is 
malice, which uiny bo shown at any time in the course of tho 
inquiry. 

Til:john r. MacHnder, 9 C. B.. N. S., 505, referred to. 


Where the defendants, though their names did not appear 
on tiio face of the proceedings, except ns witnesses, were directly 

responsible for a diarge of rioling being made ngiinst tho plain- 
tiff had prodiicrd false witnesses to support tho charge .at tho 
investigation hy the police; had taken tho principal part in tho 
conduct of the case before the police .and in tho Magistrate a 
Court : had instructed the counsel ivho appeared for tho prosecn- 
tion at the trial that tho plaintiff “ had joined tho not, nnd had 
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390 

476 

499 

55 

231 
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467 


462 
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Auu-tiduu-t-.t uf Atf Chil iVfc,*lt!f,- CocJr*, fcetlon GGI 

{•KHXniON, A's-f A>'t Xl*V <.'f )(.•('{ :f>M« 

» » ' ♦* 

^ AV;- Art .V#.. Xl*v ff J,S?:o, .r-ctfr.,,,!, GOf , G2G, 328 

Act Xo. Xn of f.-rtloiip 44(2), •tSnnd C7 

■•~™- tSff Act (}i<n-.<})lS(>. J of J'JOU, fi ction 0 (4) 


Page. 

230 

S3 

603 

377 

70 


/*!ul .*.,.1 ... ... ,,, 


, 

COS 

DOV.'I.’K, Set Aft X'o. VII of 1889, i.i'etion4 ... 

• •• 


815 

i:8TUin'i;i.. Act Xo. I of ma, M-ction 116... 

«<« 

«•» 

649 

'• See A JijM .al ... ... 

• *« 

*•« 

48 

KVIDKNCK, See Act Xo. 1 of 1872, section 80 ... 


• » » 

640 

— .sVf Act Xo. I of 1872, section 02 (5) 

• •• 

• »« 

610 

See Act (I.oc.tl) Xo. 11 of 1901, section 201 


• •f 

68 

— See Act (Loc.al) Xo. 11 of 1901, flection 201 

• •• 

fVf 

447 

See Custom ... ... 

• •• 

• •• 

311 


i;X(718K Ori'lCKK, .SVe Act xVo. XII of I80C, BCclioiiP 44(2), tJS nnd 67 

MX KC’ (I 'i‘I OX 01' OKC’KKi:, AVr Act Xo. XV onS77, scliedulc II, nrticlo 
1/0 (4) tt» »•* ,,, 

— jS'c/; Act Xo. XV of 1877, scliedulo II, 

• ••• ,,, 

— Sec Act Xo. IV of 18S2, Rcclions 88 nnd 89 

See Act (Loctil) Xo. 1 of 1903, Bcctions 


nrliclo.179 


njul 688 


— Sec Civil I’roco'Juie Code, ticclion 232 

See Civil Procedure Code, .section 244 ... 

Sec Civil Procednro Code, section 244 
Sec Civil Procedure Code, section 248 

— Sec Civil Procedure Codoj sections 244, 263 

— Are Civil Procedure Code, section 2G6 
— ~ See Civil Procedure Code, soetlon 2GG 

— See Civil Procedure Code, sections 300, 293 
See Civil Procedure Code, sections 310A,244 

•§» *«« 

— See Civil Procedure Code, section 318 


377 

179 

885 

248 

141 

28 

72 

231 

53G 

464 

246 

262 

273 

879 

390 


— Hcfuntl of money realized in execution of a 

decree afterwards reversed in appeal — Limitation— Execution of 
decree stayed by injunction — Froccduro.2 On the 7th October 1901 
an ex parte decree on a mortgage was passed in favour of the appel- 
lants. Before, however, the deci’co was made the appellants hud 
obtained an injunction restraining the respondents from realizing 
certain money deposited in Court to their credit. After this decree 
was passed, the appellants withd'row out of this amount Es. 19,041. 
The decree was set aside on the 9th July 1904, The suit was 
retried ; and on tho l7th September 1904 the Court of fust in- 
stunco made a decree in favour of plamtilfs for Its. l7,7ll-7*0. 
This decree was affirmed by the High Court on the l8th December 
1900. On the l7th September 1907, the respondents applied for 
a refund of the difference (Kb. 1,804) between the sum roahzod 
by tho plaintiffs and the sum finally decreed. 


\ 
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done all they could to proenro the conviction of the plaintiff, who 
was acquitted, being found not to have been present at the rioting. 

Keld that they wore rightly found liable for damages in an 
action for malicious prosecution. 

Gaya Prasad v, Bhagat Singh, I. L. R., 30 All, 625 

MAXIM, Qui prior cst tempore potior est- jure, See Act No. IV of 

1882, section 63 ... ... ... ... 297 

MINOR, See Hindu law ... ... ... ... ... 63 

MISJOINDER OP CHARGES, See Criminal Procedure Code, sections 

234 and 235 ... ... ... ... ... 361 

"MONEY,” Will ... ... ... ... ... 455 

mortgage — Usufructuary mortgage— Ouster of mortgagees— Adverse 
possession.'] One of the purchasers of the equity of redemption 
in a usufructuary mortgage ousted the mortgagees and took posses- 
sion of the entire mortgaged property which he retained for more 
than twelve years j but it was found that he never denied the 
mortgagors* title, and that the mortgagors had no right to present 
possession. Seld, that there was no adverse possession as against 
the other mortgagors, although there was as against the mort- 
gagees, and that the right of redemption was not lost ; the ouster 
of the mortgagees did not entitle the plaintiff to re-enter into 
possession. Muhammad Susain v. Mul Chand, I, L. R., 27 All., 

396, Chinto v. JanJei, I. L. R., 18 Bom., 61, JBejoy Chunder JBanar- 
jea V. Rally Prosonno MooTcerjee, 1. H R,, 4 Calc., 327, and Yithoha 
V. G-angaram, 12 Bom., H. C. Rep., 180, referred to. 

Ismdar Khan u. Ahmad Husain, I. L. R., 30 All. 119 

MORTGAGE, See Act No. Ill of 1877, section 50 ... ... 238 

• See Act No. XV of 1877, schedule II, article 116 400, 402 

See Act No, IV of 1882, section 53 „. ... 297 

See Act No. IV of 1882, section 68 (c) ... ... 162 

See Act No. IV of 1882, section 85 ... 240 

See Act No. IV of 1882, sections 88 and 89 ... 248 

See Act No. IV of 1882, section 90 ... 388 

■ — See Act No. IV of 1882, section 91 ... 488, 497 

■ See Act No. IV of 1882, sections 92 and 94 ... 36 

~ See Act No. IV of 1882, section 99 ... ... 146 

• — See Act No. XVI of 1882, sections 8 and 28 ... ... 38 

• ggg Benamidar at* 30 

— • See Civil Procedure Code, section 266 ... ... 252 

— See Hindu Law ... ... ••• 256 

See Pre-emption .t. ... ... 130 

■ Usufructuary — , See Civil Procedure Code, section 43 ... 226 

MUHA.MMADAN LAW— Gift — Hiha bil mushaa— Possession.] Seld 
that what is known to Muhammadan law as nhiba bil mushaa, or 
gift of an undivided joint property, is a valid gift if the donee 
obtains possession. Muhammad Mumfaz Ahmad v. Zubaida Jan, 

I. L. R., 11 All., 460, referred to. 

Mohib-ullah u. Abdul Khalik, I. L. R., 30 All. ... _ . ... 250 

.Qift — Usufruct — Ariat. Seld upon applica- 
tion for review of judgment in the case of Miimtaz-un-nissa v. 

Txifail Ahmad, I. L. B., 28 All., 264; Weekly Notes, 1905, p. 
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Pago. 

(l) Unit Uic plaintiffs were at liberty to proceed either by 
application or by suit— <S/;amrt)i TursJiad Roy Chowdery v Sttrro 
l^trslifd Roy Chomhry, 10 Moo., I. A., 203, Collector of Meerut v. 

KaiKa J ras'nJ^ I. L. ]?,, 28 AH., GG5, and Shiam Sxindar Lai v. Kaisar 
Zaamii Rca/im, I. L. IJ., 20 All., 143, referred to ; and (2) that the 
npplic.afion wis not birred by liniit.ation. Harish Chandra Shalia 
T. Chandra Mohan Bar, I. L. H., 28 Calc., Il3, distinguished. 

Bithnl D.as v. Jnrana Pra.cad, I. L, R., 30 AH. ... ... 475 

EXECUTION OF DECREE— ZtfnnV«/ion — Application in continuation of 
prcn'fjus j7rorcfd\ny* in execution.] On the 7th December 1903, 
the sale of certain immovable proiiorty, which had been attached* 
was ordered. On the 30th Jannnry 1004, the amin reported that 
he had been unable to hold the sale, ns there were no bidders, 

Notice of Ihi.s fact was given to the dceree-holdor, iind ho was 
allowed time till tho lOth February to pay in fees fora fresh sale. 

On that dale, no steps having been taken by tho decree-holder, tho 
case was ordered to bo struck off “ for the presont. ” On tho 13th 
January 190G, tho decree-holder again applied, asking that the 
property, which was still under attaeiunent, might bo sold. Jleld 
that this was not afresh application in execution, but merely an 
application to revive tho former proceedings, and was not barred by 
limitation, Bukhiram Sriinani T. Joyendra Chandra Scn,5C. W. N., 

347, distinguished. Rahim Ali Khan r. Fhul Ckand, I, L. R., 18 
All., 4S2, referred to. 


Mnajib-ullah 0. Dmed Bibi, I. L. R,, 30 All. ... 499 

Sale of ancestral property— Civil Pro- 
cedure Code, sccdon 320-~ Rules framed by Local Government— 
'Application under Rule 17 [XIIIA).'] One of several co-owners 
of ancc.stral property which had been sold by tho Collector under 
tho Rules fr.amed Iiy the Local Government under section 320 of 
tho Code of Civil Procedure applied under Rule 17 (XII) to have 
the sale ret aside upon the ground of material irregularities in 
llio conduct of tho sale causing substantial loss. Another of such 
co-owners, whilst tho first application was pending, applied under 
Rule 17 (XIIIA) to have tho sale set aside, making at tho same time 
the necessary p.ayracnts into Court required by the rule. 

Field that upon the presentation of tho latter application 
under Rule 17 (XIIIA) the Collector was bound to set aside tho sale, 
and was in no way precluded from so doing by the c.vistenco of the 
former application under Rule 17 (XII). Net Ball Sahoo v. Sheikh 
Kareem Rux, I. L. R., 23 Calc,, G8G, and Parcsk Nath Siiiyha v. 
Nabogopal Chattopadhya, I. L. R., 29 Calc., 1, referred to. 

Tubi Ram v. Izzat Ali, I. L. R., 30 All. ... ... 192 


HOLDING, Sec Act (Local) No. II of 1901, 

90 

84 

260, 309 

GRIEVOUS HURT, Sec Act No, XLV of 1860, sections 302, 304, 326, 

328 and 329 

GUARDIAN, Sec Lunatic... 


exproprietary 

section 32 ... 

GIFT, See Hindu law 

-See Muhammadan law 


— AD l,'l'TFM—A 3 }pBal— Guardian ad litem not made a party 
lu avvellant-Limitation.-] Where a guardian ad litem of a defen- 
daiiffeBpondcnt was not made a party to an appeal filed by the 
plaintiff^ until after the period of limitation for filing such 
had expired, it was held that the appeal was not for ^ ° 
time-hLred. KUm Karan v. Kar Bayal, I. L. R., 4 All., 37, 
followed, 

Enp Chand «. Dasodba,!. L. E., 30 All, 


668 

462 


66 


• ft 
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269, that what was decided in that ease was that the trans- 
pr there in question was not an iibsohitc gift, so that any limi- 
tation or condition limiting it would bu void under the iWiiimin- 
madan law, but that, taking tho transaction as a whole, it was 
a grant of tho usufruct of tho property to Musaminat Hiibib-un» 
nissa for her life. It was not intended to bo kid down that 
the transfer being an ariat was invalid. 

Khalil Ahmad. In tho matter of the petition of 

I. L, E., 30 AH. ,,, ,,, ,,, 

MUHAMMADAN LAW — Sliiaa — Will — Power of deviao amongat Shia*."] 
Amongst MuhaminadanB of the Sbia sect a testator can leaven 
legacy to one of his heirs so long as that legacy does not exco cd 
one-third of his estate, and such a legacy will bo valid without 
tho consent of the other heirs. Where, however, tho legacy 
exceeds one-third of the estate it will not bo valid to any extent 
unless tho consent of tho heirs, given after and not before tho 
death of tho testator, has been obtained. Cherachom Villil Ayialia 
Kuiti TJmah v. Valia FudiaJeel Biathu Umak, 2 Mad,, H. C, 
Rep., 360, Karamaiulnittah Bibce, 2 Morlcy’s Digest, 120, and 
Ranee Khujooroonissa v. RousJiun Jehan, L. K., 3 I. A,, 291, referred 
to. 


309 


Fahmida Khanum v. Jafri Khanum, I. L. E., 30 All. 

See Lunatic ... 

See Pre-emption 


MUKADDAM, See Hindu law 

MDKHTAR, See Criminal Procedure Code, section 4 (r) 
MULTIFARIOUSNESS, See Civil Procedure Code, sections 16 and 19,,. 
MURDER, See Act No. XLV of 18C0, sections 302, 304, 325, 323 and 329 
NOTICE, See Act No. XLV of 1660, sections 182, 211 ... 

— See Act No. Ill of 18^7, section 60 ... 

See Lease • »* #*• ••• "* •" 

OCCUPANCT HOLDING. Bee Act (Local) No. II of 1901, section 22, 12f, 605 

... d80 

... 240 

... 43 

... 117 


163 

462 

372 

490 

65 

660 

603 

62 

238 

82 


OFFICIAL ASSIGNEE, See Civil Procedure Code, section 244 
PARTIES, See Act No. IV of 1882, section 85 ... 

See Appeal ... ... »« 

, - See Civil Procedure Code, section 362 ... ••• 

Misjoinder of—, See Civil Procedure Code, sections 16 


and 19 


Non-joinder of—, See Civil Procedure Code, section 34 
-See Civil Procedure Code, section 305 


partition, See Act No, IV of 1893, section 4 

See Land-holder and tenant ... ... 

PARTNERSHIP, See Civil Procedure Code, sections 43, 873 
PAWNOR AND PAWNEE, See Act No. IX of 1872, section 178 
PEDIGREE, See Act No, I of 1872, section 32(5) 
POSSESSION, See Muhammadan Law 
PRACTICE, Bee Civil Procedure Codo, section 608 

See Criminal Procedure Codo, section 439 
See Custom ••• 


-See Privy Council 
-UsoProcoduro 
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279 
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116 
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OUAllDIAN Al) LITKM, .9rf Guurdiiiji iind jm'jioj- lOo 

G UA 11 1)1 A N AN I) 1 N Oil — Ouardian iid 1 iicm~-Civ:l Troccdxu'c Code, 
srehun "ll/ Acvrsdlu of jformal discharge from ihe duties of 
i)\utrd\nn nd litom— .S’f/iV to set aside a decree.^ Meld Unit u i suit 
will lie to fiot lUiidc n decree whore friuid ia neitlicr alleged nor 
proved niid no Hpecific relief is asked for save and except the 
iH'tling aside of the decree. Xfmrao Singh v. Mardeo, I. L. B, 29 
All., 4lS, referred to. 

Meld also tlmt ivlioro the saino person is both certificated 
guardian and guardian ad lifem to minor plnintifCs, the fact that 
one of such plainlifTs has come of ago and been appointed certifi- 
cated guardian of the jiorsons and property of tho others would 
not relievo tho original guardian of hor duties as guardian ad 
7r7ff/j : to do this requires a special order under section 447 of the 
Code of Civil Procoduic. 

Panarsi Prasad v. Ram Nnrain, I. L. E., 30 All. ... 105 

— See Act No. XV of 1877, section 19 ... 422 

^ ^ See Act No. VIII of 1890 ... ... 13? 

— Act No. VIII of 1890, sections 29 and 31 188 

HINDU LAW — Adoption — Jains — Custom — Adoption of married man — 

Suit for declaration of invalidity of adoption — Burden of proof} 

Meld that according to tho law and custom prevailing amongst 
the .Tain community a widow has power to adopt a son to her 
deceased husband without any special authority .to that effect, and 
if there arc tv;o widows the senior widow may adopt without the 
concurrence 6f tho junior tvidow. A widow is also competent, 
with tho consent of the saptndas, to give a son in adoption after 
tho death of her husband. 

Mold also that, adoption being amongst tho Jains a purely 
secular institution, there is no legal objection to tho adoption of 
a married man. Manohar Lai v. Banarsi Las, I. L R., 29 All., 495 
followed. Chotay Ball v. Clninno Ball, L. R., 6 I. A., 15, Amava v. 
IlaJiadgaiida, I L.R., 22 Rom., 416, Sri Balnsxi Gurnlingastoami v. 

Sri Balusu Ravxalalrslmamma, l.Jj.B., 22 Mad., 398, and iJntfiia 
Mohan v. Mardai Bihi, I. L. R., 21 All., 460, referred to. 

Mold also that whore tho phiintifi asks for a declaration that 
an alleged adoption is invalid, but cannot claim immediate posses- 
sion by reason of the intervention of a widow's estate, the burden 
is still on him to make out a primd facie case that the adoption 
challenged by him is invalid in law or never took place in fact. 

Brojo KisJiorcc Lasscc v, Sreonafh Bose, 9 W. R., 463, and Sardar 
.Singh v. Bam Kunwar, Weekly Notes, 1902, p. 62, followed. Taeoor- 
decn Tciuarry v. Ali Hossem Khan, L. R., 1 I. A., 192, at page 206, 
referred to, Tarince Churn Chowdhry v. Shavoda Soonduree Lossee, 

11 W. R., 468, Chowdhry Pudum Singh v. Koer Oddey Singh, 12 W. 

R., P. C. R., 1, Q-ooroo Prosunno Singh v. Mil Madhah Singh, 21 W. 

R., 84, and Mar Lyal Mag v. Boy Krishto Bhoomich, 24 W.R., 107, 
distinguished. 

Ashavfi Kunwar Rup Chand, I. L. R., 30 All.' ... 197 

Grift— Construction of deed of gif t — " Malih”- Grift to 

widow as'^malilc wa hhud ihhtiy ar Absolute atonershipi”-' 

Mcritable and alienable estate — Mo distinction between male and' 
female donee.} A Hindu executed a deed of gift of immovable 
property, to take effect after his death, to each of his two wives 
and his daughter-in-law, '* as owners (maliks) with proprietary 
powers. ” One of his widows on coming into possession of her 
share made a will disposing of it in favour of her brother. In • 
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VRlPj-VM.Vl!'iO'^---Mortgaffc---Troperty purchased, ly mnieef tuljecf : 
to an unregistered mortgage— ]?re-emptors loxind to taTce the pro- 
perty subject to the mortgage.'] Property the subject of a suit 
for pre-emption was purchased by the vendees subject to an 
unregistered mortgage for Ijs. 99. ZTeldi^mt the pre-emptor 
must take the property subject to this unregistered mortgage 
jrrospectivo of the question whether he had notice of it or , 
not. 

Tcjpal «. Girdhari Lai, I. L, R., 30 All. 130 

; j -IFajil'Ul-arz — Construction of document — ” SlnirJcayan- 

i-slnhmi.^’'] The wajib-ul-arz of a village (Kandhln) in the Mu- 
zalfarnngar district gave a right of pre-emption, first to shilcmi 
co-sharer (Shurhayan-i-shiJemi), secondly, to share-holders descend- 
ed from a common ancestor (Shurkayan-i-jaddi), and thirdly, to 
Tcheiuatdars in the mahal {Kheioatdaran-i-mahal). The mahal 
was divided into seven patties and the land in dispute was situ- 
ated iTxpatii Khail, ihoJe Bhuria. The pre-emptors wei’c co-sharers 
in patti Khail. One of the vendees was a co-sharer in the mahal, 
but not in patti Khail. Sold that, regarding the whole context 
of the wajib-ul-arz, the expression shurlcayan-i-sliihmi was intend- 
ed to denote relatives by blood and not co-sharers in any sub- 
division of the mahal, and the plaintiffs were not therefore 
entitled to pre-emption. 

Bahai Singh «. Mubarik-un-nissa, I. L. "R., 30 All. .... 77^ 


Sale to a 00 -sharer 'after institution of a suit for pre- 
emption — Act N'o. IV of 1882 (Transfer of Froperty Act), section 
Lis pendens.] After the filing of a suit for pre-emption but 
before service of summons on the defendants, the defendant vendee 
re-sold the property claimed to a second vendee who had equal rights 
as a co-sharer with the plaintiff. This second vendee was added by 
the Court as a party defendant, but the plaint was not amended 
and the plaintiff did not seek to pre-empt the sale made in his 
favour. J3.eld that the doctrine of lis pendens applied, and the ^ 
plaintiff was entitled to a decree. Faiyaz Susain Khan v. Frag 
Ffarain, I. L. R., 29 AH., 339, referred to. Manpal v. Sahib Fam 
I. L. R., 27 All,, 544, distinguished. 

Ghasitey u. Gobind Das, I. L, R,, 30 All. ••• 


'Wajib-ul-arz — Co-sharer — Owner of resumed^ nmafi 

land.] The pre-emptive clause of a wajib-ul-arz contained the 
following provision ; — Minjtimla malihon-lce agar hoi hissadar qpni 
haqqiat bai harne chahe to awtval dusre hissadar sharih haqqiat-hi 
hath bai haregaF Field that the owner of resumed muafi land 
(whicli had been resumed before this wajib-ul-arz was framed) 
in the same bhewat as the land sold was entitled to. pre-emption 
as against a vendee who was merely a co-sharer in a different 
khewat. Lalta Frasad v. Lalta Frasad, Weekly Notes, 1881, 
page 165, referred to. 

Narain Prasad v. Munna Lai, I, L. R., 30 All. m 


Wajib-ul-arz— Construction of document —Muhammadan 

-laio.] The pre-emptive clausesof a wajib-ul-arz contained the fol- 
lowing provision; — “The zamindar of the hhalsa is one person; 
he ice there is no custom of pre-emption in the hhalsa; but 
among the owners of the hhalsa and milhs the following custom 
of pre-emption obtains.” The hhalsa subsequently came to have 
more owners than one. Meld that no right of pre-emption was 
given by this wajib-ul-arz to the owners of the Tchalja writer se, 
but that a sale of a share in the hhalsa vtse subject ® 

Muhammadan law of pre-emption, and this irrespective ot 
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fiiiifc by the next heirs of tbo donor gncstioning-Iior power of alien- 
fttion. ^ 


Pago. 


tint in the true construction of (ho deed tho widow took 
nhcntnhleond tronsferablo estate in tho property. Tho nso of 
the word mulil: ” implies '■ iiiisolute owncrsliip" unless there is 
anytliiiigin llic context or siirrouhdinjj circuinstmces to qualify 
such meaning : find it was not so qualified by the fact that the 
donee was n ividotv. In tin's case the context rather etrengthoned 
the presumption that tho word was intendod to boar its proper 
teciinical meaning. 


^ Xnh'f JtMuin StnffJt Tloy v. Chnhl-un LalTloy^ij. R., 24 I. A, 

iPi’tlr" Calc,, S34, and Kollany TXoocr v. Liiclnneo PersJiad 

24 It., sn.'i, followed. 


Surajmani e. Rabi Nath Ojln, I. L. R., 30 All. 


HIXDt; LAW—lFidotc — Power of toidoio in possession of htshand’t 
(stairs'— Alienof ion of rstate imie ht/ loidom with eoiicurrcncB of 
rrecrtionrrs — Courent at time of attenation — Subsequent ratifica- 
iion—Qiiarluin of ronsenf 7}Cccts tn/— Custom excluding daughters 
from suri'rrsi'in, rridnicB of."] A Hindu widow in possession of 
her hashaiKi’s cstito as his heir has power, apart from legal 
necessfiy, in tsUon-ite the cstato, with the concurrence of tho 
reversionary heirs, so as to bind the persons who are tho 
no.xt reversioners when the succession opens out on hor death ; 
nnd this principle has boon admitted by all the High Courts in 
Itidia. 


84 


Isolol-itlorc Sarma Jiog v, HarC Kath Sarma Hog, I. L.Jt., 10 
Calc,, 1102, ][ran!damutbu diadan \% Srinivasa Tillai, I. L. R., 21 
I^fad., 12S. Vin'tuah T'iiiial Phango v. Gooind VenJeafesh KuVcarni, 
7. L R., 2o Rom., 123, and Pamplial Rai v. Tula Kuari, I. L. R., 
0 All., IIG, rererred to. 


Tho restriction sought to he placed by tho Allahabad High 
Court on tho widow’s power to surrendor in favour, or alienate 
with the consent, of presumptive reversioners so as to defeat the 
title of the iictual reversioner at the time of tho widow’s death is 
at viirianco with this principle, and not in accordance with tbo 
practice in other parts of ludia in which tho Slitakshara law 
prcwiils. 

Sampjial Mai v, Pula Kuari, I. h, R,, 6 All., IIP, dissented 
from so far ns it supports such restriction. 

Ordinarily the consent of the whole body of persons constitut- 
ing Uio next reversion sbould be obtained, nlthougb there may be 
cases in which special circumstances may render tho strict enforce- 
ment of this rule impossible. 

It is immaterial wlictlicr the concurrcnco of tbo reversioners 
is given at the time llio alienation is made or whetbor tbo trans- 
action is sabscqitontly ratifled. Tho maxim " Omnis ratihabitio 
rctrolraliiiur cl mandato priori (cquiparatur" referred to, 

A custom among tho Bhalo Sultan tribo of Cbbatris in Oudh 
excluding daughters from succession was held to havo been estab- 
lishcd on the evidence. 

Bajrsngi Singh v. Manokarnika Bakhsh, I, L. B., 30 All. ... 


Jlindu loidoto -Kfcct of compromise entered intoby 

a Jlindu female with a limited estate.] JTeld Hiat a compromise 
made by a person liokling a Hindu widow’s or Hindu daughter s 
estate in the property of a deceased husband or father is not 
binding on the reversioners, oven though it has been followed 
by a decree of Court; the reversioners can only be bound by a 


1 


GENBBAL INDEX. 


xlix 


ino j ' j Qurban Mnsain v. Ckoie, I. L. K 22 AH 

Stoferrodto “ ®-'w ilC 


Page. 


Earn Lai ». Baliadnr Ali, 1. L. K. 30 All 

> ♦ #«# ••• 

PEE-EMPTIOJ7_^r«y8^-„;.^,.^ — C ^^^sirudion of document— Custom ov 
cojifraat,] The wajib-ul-arz of a village in the Sahavan^jur district 
ot the year I8G7 contained the following agreement on the part 
‘ ” of the village that “ up to the term of the 

settlement and in future to the termination of the next settlement 
they will abide by the following terms and act upon them.” 
Amongst the subsequent provisions were certain relating to the 
right of pre-emption. In a later wajib-ul-arz of 1830 no mention 
was made of any custom of pre-emption, but it contained these 
words ; — For the remaining village customs see the wajib-ul-arz 
■ preimred in 1867. ” 


'• -iTeld that the w'ajib-ul-arz of 1867 recorded a contract and not 
a custom, and that the rights conferred by it would not be perpetu- 
ated by the incorporation in the later wajib-ul-arz of the customs 
‘existing in the village. 

Budh Singh v. Gropal Bai, I. L, R., 30 All. ... 544 

PRESUMPTIO N, Sec Act (Local) No, II of 1901, section 201 ... 58 

— — section 201 447 

PEIVy GOUNCIL-Pbaotxoe OS' — Courts in India differing as fo 
question of fact — Question as to a mortgage being a real or 
• fictitious transaction — Girexmstanoes to ho iaJeen into consideration 
in dealing with confieting evidence. On the question whether a 
mortgage was fictitious or a real transaction there was evidence 
on each side bearing directly on the character of the transaction 
but on neither aide was the evidence wholly convincing. Persons 
whom one might have expected to be prominent witnesses were 
not called, and the evidence given by those who were called was 
open to much adverse criticism. The Courts in India differed, the 
Subordinate Judge deciding that the mortgage was fictitious, and 
the High Court holding it to he a genuine transaction, Neld by 
the Judicial Committee that in determining which story was to be 
■ accepted it was necessary for their Lordships to rely largely upon 
surrounding circumstances, the position of the parties and their 
relation to one another, the motives which could govern their 
actions ; and their subsequent conduct : and so dealing with the 
case their Lordships upheld the decision of the High Court. The 
fact that if a genuine transaction it was advantageous to the mort- 
gagor, and if fictitious it afforded him no immediate protection 
from creditors (which was the motive alleged by the defendants for 
entering into the transaction)' was a very material circumstance 
in the case. 

Dalip Singh V. Nawal Kunwar, I. L. R., 30 All. >•• 258 


PROCEDURE — of Court of first instance to examine all the 
vlaintiff’s wiinesses—Aggeal bg defendant decreed— Semand.} 
Owing to the direction of the Court of first instance only a 
nortion of the evidence available in support of the plaintiff's 
case was recorded by that Court, which decreed the plainti^s 
suit On appeal, however, the lower appellate Court took a 
different view of tho plaintiff's evidence and dismissed the suit. 
Meld that the plaintiff should be given an opportunity of produc- 
ing the evidence which had not been recor^d owing to the attitude 
taken np by the Court of first instance. Ksfagat-ullah Mondol v. 

7 
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tS.'cr.'n inntjn nftor n full in n land /uh litip.Uion. Ool 

h'rithn t ^V^nnov. J.cxt, I. J<. K,, HU All., -iS/, folhn-od. 

Mnlmili'i r. B'iliinn, 1. J,, U., HO All,,,, 

JIJN'Dl’ liA jriVA)!" — ifrori'cfr.crfl of I’tunlind^s ctfal o advers 
to mloptior eon — Suit to rnfors’t" npnintt adoptive m 

Act No. JV of (Trdnefrr of fropertp Art), section D2 

pcndfiUfi — Con(t r,{i»r.n suit — Apjdirafiau fur leave to stic in fori 
]iiiij)t’ris — Civil J’roeedtire Code, section 410,1 A movigngo 
of her hite husband'.*! cslnio Tvns oxocuted oy n Hindu wide 
in (lefinnco of the riphts of her husbnnd'e adopted son, and in fai 
in collision with Iho morlprnpco and in order to deprive U 
adopted flon of his ndojjtivo father's estate. Shortly before thi 
mortgage was exooutod by the widow the adopted son had applie 
for leave to sue in fortnd pauperis for tho recovery of his ndoptiv 
fathor’e estate. Reid, on suit by tho mortgagees to enforce thei 
mortgage against the adopted son, then in possession, that tin 
suit must fail, both because the fact of the estate having to sotnt 
slight extent bonofited by tbc money borrowed was not sufficieni 
under tho circnmstancos to malco tho mortgage enforceable 
ngjinst tho adopted son — Kanoomanpersaud Tanday v. Mussjimai 

. Ttahooee MitnraJ Koonwci'ee, S Moo. I. A., 393, distinguished — tme 
also boennso of the application of tho doctrine of lis pendens, 
Faiyaz Husain Khan v. Tray Narain, 1. L. R., 29 All., 339, referred 
to, 

Ambilta Parfcap Singb v. Dwarlia Prasad, I. L, R., 30 All. 

Hindu ioidoW'-Taymni ly toife of Tiusland^s dehts 

during Ms Ufeihno — Tohmiary payment — Joint Hindu family-^ 
Sale of property hclonying toons member ofaJointfamily-Separ- 
ation—Sale set aside — Mights of persons entitled to such propet ty 
after soparaiioni] Held that tho payment by tbo wife of a separ- 
ated Hindu of bor husband’s debts during bis lifetime must be 
considered in tho absence of cvidonco to tho contrary as a voluntary 
payment, and will-not support an alienation by tho widow after her 
husband's death of the cstuto which has descended to her from him. 

Hold also that tho membors of a joint Hindu family must be 
regarded, so far as conccrua tbo dealings of tho family with persons 
outside it, as but one juristic person. 

Tho managing member of a joint Hindu family sold a pro- 
perty oxclusivoiy belonging to one member of the joint family, and 
tho proceeds of the sale were brought into the common purse for 
tho benefit of the family. 

Hold that on tbo sale of that property being set aside 
after tho separation of that member, he could recover the 
whole property on payment of tho whole purchase money, but 
that ho could not claim to have it by paying only a share of 
the purchase money proportionate to his share in the joint family 
property on partition. Sudarsanam Maistri v. HarasimJiulu Mais- 
iri, I. L. R., 25 Mud,, 149, Appovier v. Mama Subba Aiyan, 11 Moo., 
1. A., 76, and Hasmat Mai v. Sunder Das, I. L. E., 11 Calc., 396, 
referred to. 

Himmat Bahadur v. Bhawani Kunwar, I. L. R., 30 All. ..i 

Hindu ividoio — Money advanced on personal security of 

toidoio— Decrees against widoio binding only on her toidota’s estate-^ 
Mes judicata— Civil Trocedure Code, section 13. j Whore money is 
lent to a Hindu widow on her personal security, a decree for 
such a debt and a sale of property late of tho widow’s husband in 
execution of such decree binds only the widow’s estate, notwith- 
standing that the original debt may have been incurred for leg^t 
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?} 9’ ^’' Kalyani Prasad 

Pithnnilu Wfolcly Nolos, 3005, p, 2CG, rcforrod to. 


V. 


I’nbitra Knnwur v. The 
All. 


.Mnhatftja of IJonarcs,!, L. R,, 30 

••• ••• •«« 


Page. 


867 


PlfOCEDtJRIJ — PcUrf ffrantcdiclnch teas not ashed for ly i7io plaintiff s 

Appeal— Court feoJ] Tlio plain tilts in a suit for solo on a mort- 
gnpo wore prnntocl by tbo first Court a relief for which they had 
not ashed and which could not properly have been granted to them 
without an amendment of the plaint. On appeal by one of the 
defendants the appellant was made to pay an additional court fee 
corresponding to the relief granted to the plaintifts. The plaintiffs 
respondents were also required to malco good the deficiency in the 
court foe paid in the first Court. This the plaintiffs declined to do 
unless the decree was confirmed in its entirety. Held, that the 
plaintiffs were not entitled to retain the full benefit of the first 
Court’s decree nor liable to pay the additional court fee ; and the 
appellant might on application to the projicr authority obtain a 
refund of the excess court fee which ho had been erroneously com- 
pelled to pay. 

Indar Sen Singh v. Rilchai Singh, I. L. R,, 30 All. ... 103 


• See Act No. Ill of 3867, sections 5 and 6 ... 

See Act No. XLV of 3860, sections 3.82, 211 

See Appeal ... ... ... 

- — — See Civil Procedure Code, sections 674 and 551 ... 

See Civil Procedure Code, section 678 ... .„ 

See Criminal Procedure Code, section 133 ot seqq 

/See Criminal Procedure Code, sections 145,435 And 637 

See Execution of decree ... 

" PROSECUTOR”, See Malicious ju'osecution ... ... 

PUBLIC NUISANCE -iTtlLny of com ly milainmadans- Custom:] 
Under certain limitations tho slaughtering of kino byMuhammadans 
is not illegal. It is tho legal right of every person to make such use 
of his own property ns he may think fit, provided that in so doing 
ho docs not cause real injury to others or offend against the law, 
even though ho may thereby hurt the susceptibilities of others. 
The right of Muhammadans to slaughter kine is one to which they 
are legally entitled irrespective of custom, and it is only when they 
abuse tho right that its exercise can be interfered with. Muttu^ 
mira v. Queoji'Empress, I. L. U., 7 Mad., 690, Qucen’JSJmpress v. 
Byramji Edalji, I. L. R., 12 Bom., 437, Queeii-Empross V. Zahi-tid- 
dm, I. L, R., 10 All., 44, Queen-Empress v. Imam AH, I. L. R., IP 
All., 160, Eomosh Chunder Sanyal v. 3iru Mondal, 1. L. R., 17 
Calc., 862, and JEadjea Zfuzhur AH v. Cundotoree Sahu, 25 W. B., 
Cr. R., 72, referred to. 

Shahbaz Khan v. Umrao Puri, I, L. R., 80 All. 
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48 

319 

136 

864 

41 

476 

625 
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RECEIVER, See Civil Procedure Code, section 503 
REDEMPTION, See Act No. IV of 1882, section 91 

See Act^No. IV.of 1882, sections 92 and 94 

— See Benamidar 

registration. See Lease ... ... - 

RELIGIOUS ENDOWMENT— 

to be applied to** charitable purposes "at a dharams o^rner of 
settlor had founded.! By a deed of trust or ^ 500 a 

seven villages settled tho income .thereof to the ex 


... SPS 
488, 497 
... 36 

SO 

82 


general INEEX. 


'■’ Notes, I8P, page 

® ((wo broUicrs ) executed a usufructuary raortjrspa of 
heir rcspectn-n shurcs in certain property. The share ofb^Avas 
tlicn jiurcjiasci „i c.xccntjon of u simple money docrec-by D. The 
E inre of Iv w;is after his death brought to sale in execution of a 
Eiinpie money decree ng.iin.st K’s ividour and ptirchiised by 6 G 
transferred his rights to K, who was D’s brother. D sued for re-' 
dcHipnon of half the morfgigod property naming as defendants 
the niorlgapee, the heirs Cf S, and R. Ponding this siiit R died 
ftnd I) nnieiuietl his jj’iint, claiming redtMiiptiou of the whole. The 
heirs of S did not defend this suit, which was decided ex parte as 
ag.iinst tiicni, and the suit was compromised by D’s widow. The 
heirs of S then claiming as next reversioners to K on the death of 
hi.s widow, brouglif, the pro.sont suit, socking to redeem half of the 
mortg.aged iwoperty. Held that the suit was not barred by section 
13 of the Code of Civil Procedure, inasmuch as the plaintiffs 
tbongli they might have done so, wore not bound in the former suit 
to rai.^n the defence lint 1) was not entitled to redocm more than 
half of the mortgaged property. 

Kallu c. Faiyaz Ali Khan, 1. L, H„ SO All. 

HINDU I. AW — llindtt tvidow— IFidow in posfcsst'oii of Iiuslnnd's estate 
as in/triir proprietor —Effect <f enlarge-, neni of estate of inf erior 
proprietor ly act ion of Government — Hnlcnddnm.'] An undcr-pro- 
jirietor, wliosc status was described by llic term" mukaddam, " 
died, and bis estate devolved u])on bis widow. Whilst this estate 
was in the po.sse.ssimi of the widow, the Governmout proceeded 
to jnal;e a settlement with the mukuddams, excluding the superior 
]iro])rietor, to whom an allowance hy way of inalikana was given. 

that the enlarged e.stato of wliich the widow thus became 
jiossessed wa.s still a Hindu widow’s estate merely : the action of 
Government had not the effect of making iier a zamindar with a 
title iiidejiciident of that which she derived from her husband. 
JCccehx. Sandford, 2 \V. uml T., 7tli edri., p. 693, referred to by 
Stanley, C. J. 

Kashi Prasad o. Inda Kunwar, I, L. K., All. 30 ... 4 

See Local Act No. II of jDOl, section 22 ... 6 

-Joint Hindu family — Mortgage executed in name of 

minor— ^ct Ho* JX of IS/ 2 (Indian Contract ^detj, section 11— 
Civil Eroccdurc Code, section 602— Frcliminar!/ point.”} A 
mortgage in favour of a joint Hindu family is not void because it 
happens to bo executed in the name of a member of the family who 
at the time of execution is a minor. Moltori Bihi v. Dharmodas 
GIwso, I. L. It., 30 Calc., 53!), distinguished. 

Held also that the decision of an issue as to whether or not 
the document which formed the basis of the suit was void in con- 
seauchec of its having been o.xecutcd in favour of a minor was a 
decision on a preliminary point, such as justified a remand under 
section 5G2 of the Code of Civil Procedure. Mata Din v. Jamna 
Has, I. L. R., 27 All. 691, followed. 

hicglian Dube v. Pran Singh, I. L. E,, SO All ... ... 6 

Joint Hindu family — Liability of sons for fathers 

Hclts—Hofoncc that dcMs were incurred for immoral purposes— 
Burden of vroof.l According to the Hindu law of the Mitalcshara 
fw itli^ot necessary in order to establish a son’s liability for 
bis Dither’B debt thrt it^^^^^ be shown that the debt was con- 
tracted for the benefit of the family. It is 
establish the liability of sons to pay a personal debt of his father, 
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month to bo npphcd to " chnritablo pnrpoBOs »' at a dbaramsala which 
. And founded. In course of time ono of tho villages mentioned 
in tlio deed of trust was alienated by a person who was at the time 
acting as trustee. .CTcltf, on suit by tho trustees to have the sale 
c.ancolled and to recover possession of the viJiogo, (1) that the trust 
was not void for uncertainty, and (2) that it was not competent to 
tho court in the suit as framed to declare that tho village in suit 
n-as ch'irpcd with a proportionate part of tho total income of the 
seven uudowod villages. Ranchordas Faitdravandax v. Tarmtihai 
I. L. I{., 23 Bom., 725, referred to, ' 

Gordhnn Dis t>. Chunni Lai, I. L. "R., 30 All. 

JtntilGIOUS ENDOWMENT Sea Hindu law 

HE.'MAN D, <9cs Civil Procedure Code, Boction 662 ... 

— ■ — ‘'V Civil Procedure Code, sections 5G2, 538 (28) 

— Sea Procedure... 


Page. 


KES JUDICATA, Sec Civil Procedure Code, section 13 

Sec Hindu law ... ... 

IIEVISIOX, See Criraiml Procedure Code, section 145 ... 

• — See Criminal Procedure Code, sections 145, 435 and 537 

Sec Criminal Procedure Code, sections 195, 439 

Sea Criminal Procedure Code, section 439 

SALE, Sea Act No. XV of 1877, schodulo II, article U6 
■ ' Sea Act No. IV of 1832, section 54 

SANCTION TO PBOSECUTE, Sea Criminal Procedure Code, section 195 

— Sco Criminal Procedure Code, sections 

195,439 ... •*( 

SECOND APPEAL, See Custom ... ... ... 

SECURITY FOR COSTS, Sea Civil Procedure Code, section 649 
SECURITY I’OR GOOD BEHAVIOUR, Arc Criminal Procedure Code, 

sections 110 and 620. „ ... ... ... 

See Criminal Procedure Code, 

sections 123 and 337 .. ««* 

" SENTENCE,” Sao Criminal Procodaro Code, ooctions 128 and 897 . 

SHIAS. Sec Uuhatnmadan law ... »*• ... ... 

STAMP, Sea Act No. II of 1899, sections 40, 44, 48 and 65 
“ STREET," Saa Act (Local) No, I of 1900, section 3 (4) 


Ill 

288 

191 

479 

867 

470 

894 

831 

41 

243 

116 

403 

126 

109 

243 

311 

143 

47 

334 
. 884 
153 
271 
70 


SUCCESSION, Sea Act (Local) No, II of 1901, section 22 
Sec Hindu law ... ... 


128, 508 
... 406 


SUIT for cancellation of a deed. Sea Act No, XV of 1877, Schedule II, 
article 91 ... ••• *»* 

for compensation for tho broach of a contract in writing 

registered, See Act No. XV of 1877, schedule II, article 116 400, 402 

for redemption of mortgage. See Act No, VII of 1870, section 7, 

IX { schedule I, article 1 »»t 

SUNDAY, See Civil Procedure Code, section 678 .«• 

TRANSFER, See Criminal Procedure Code, sootions 110 and 626 ... 

TREES , See Land-holder and tenant ••• 

TRUST, See’Religious endowment ... ... 

WAJIB-UL-ABZ— ofdooiment-Souse4ais-^Oest—Bet^,2 
Under tho wajib-ul-arz of a village called Ridhikund tho zamindar 
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if tlio dobl bo proved, tind tbo eons cannot sbow that it was con- 
tracted for immoral purposes or was bucIi n debt ns*doo8 not fall 
within the pious duty of the sons to discharge. lUaharaj Singh v. 
Jiahoctnt Singh, I. L. 11., 28 All., G08, distinguished. Kishan Lai v. 
Oaruruddhwaja Trasad Singh, I. L. It., 2} All., 23S, and Karan Singh 
V. Jihtij) Singh, I. L. 11., 27 All., IG, followed. Nanomi Bahuatin v. 
Modhxin Mohtin, I. L. II., 13 Calc., 21, refered to. 

Whore in such a case as above, the sons sot up the defence 
that tho debt was incurred for immoral purposes, tho burden of 
proof is on thorn and not on tho creditor. Lohi Lat y. Jadu Bai, 

I. L. II., 24' All., 459, followed. Jamna v. Ifain SttJch, I. L. R., 9 All., 

493, dissented from. 

And merely general evidence of profligacy on tho part of tho 
father is not suflicient. Chiutamanrav Mahcndalo v. Kashinath, 

I. L. R., 14 Bom., 320, referred to. 

Babn Singh o. Bihari Lai, I. L. R., 30 All. ... ... 156 

/ 

HINDU LAW —Joint JLindxi family — Forecloturc o f mortgage— Sons hot 
made parties— Sons’ rigid to rcdccml] Tho mortg.igcos of a mort- 
gage of joint family property c.xocutod by tho father alone 
Buod for and obtained a decree for foreclosure. At tho time tho 
suit was instituted the mortgagees knew that there were sons 
and grandsons jointly interested with tho mortgagor in tho mort- 
gaged property, hut, notwithstanding this, they omitted to make 
them parties to their suit. 

Held that tho sons and grandsons wore not precluded from 
instituting a suit for redemption. Bhaioani Prasad v. Kallu, 

I. L. R. 17 All., 637, referred to. Lehi Singh v. Jia Bam, I. L. B., 

25 All., 214, distinguished. 

Ram Prasad v, Man Mohan, I. L. R., 30 All. 266 

Joint Hindu family — Lialility of other memlers of 

family for managing momler’s doifs.] B. B„ a member with ff. L,, 
his uncle, of a joint Hindu family, got a decree for costs against 
G. L., and had him arrested in execution thereof. &. L., there- 
upon borrowed money on a mortgage of joint family property and* 
procured his release. Held on suit by the mortgagee for sale of 
the mortgaged property that tho mortgagee could not under tho 
circumstances proceed against B. B’s interest in tho joint family 
property. Lalip Singh v. Sri Kishen Pande, N-W. P., H.C. Rep., 

1872, p. 83, distinguished. 

Ram Ratan v. Lachman Das, I. L. R., 30 All. 460 

. B eligious endowment — ^Endowment to talce effect after 

a life estate.'] Hold that there is no objection to the limitation 
by a Hindu testator or settlor of a life estate followed by an 
endowment of property to religious or charitable purposes. 

Gobind Prasad v, Gomti, I. L. R., 30 All. ».« 288 

Succession — Impartible estate— Estate devised to widow 

of owner — Suit by reversioner — Compromise— EstaieltaJken by rever- 
sioner.] The owner of an impartible estate to which the rule of 
primogeniture applied died leaving a will which purported to give 
the whole estate absolutely to his widow. After the death of the 
testator the next reversioner sued to recover the estate and pleaded 
that the will set up by the widow was invalid. The parties to this 
suit entered into a compromise, the main provisions of the compro- 
mise being that the widow should be the "gaddi-nashin” during her 
life and should give the plaintiff a monthly allowance, and that 
after the death of the widow, the plaintiff or any representative 
Qiaem molcam) who might be living'should be the'absolute ownev o' 
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Pago, 

was declared to be entitled to one ta]i;a (sir pies) per moiitli 
for erery bonse from the occupants of the village and also 
from the owners of shops and temples. Seld that this payment 
(which was called “ gharghanna ^’) was not a house-tax, or cess, hut 
merely ground-rent and did not require special sanction. 

Balwant Singh v. Shankar, I. L. R., 30 All. ... ... 236 


WAJIB-UL-ARZ iSee Pre-emption ... ... 7-7, 329, 372, 6-14 

WARRANT, See Act No, III of 1867, sections 5 and 6 ... ... 60 

. WlliL.— Construction of document — “ Money " — General personal estate.] 
Where a testator after clearly indicating an intention to crcludo 
entirely certain of his relations from succession to his property, 
proceeded to bequeathe his “ money ” to two legatees, with direc- 
tions as to its disposal, it was Reid that the intention of the testa- 
tor being apparently, from a perusal of the whole will, to bequeathe 
all his personal property to the legatees, it was not necessary to 
construe the term used in its strict limited signification, but the 
whole of the testator’s personal estate passed, Cadogan v. Palagi, 

L, R., 25 Ch. D., 154, referred to. 

Cheda Lai v. Gobind Ram, I. L. R., 30 AH,.., ••• 


, /See Muhammadan law ••• 


... 163 
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nil the movaWo nnd immnvnblo proporfcios possessed bv thotosiafor 
nnd sbonld occupy tlm uy meiostator 

ceased tbo Tridow. 
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sbonld occupy the «gaddi» The phiutiff reversioner pedr. 


not Gie widow of this roversioner to recover tbo 

estate as ngainst certain other members of her husband’s family 
who were >u possession, that the effect of the compromise was SS 
n vested interes m the estate in tho character^f an Imparts 
ble estate r^as, subject to the life interest of tho widow, limited to 
the plaintitr roversioner and that upon his death tho estate descend- 
ed to his heir nccordine; to tho rule of primogeniture and not to 


Bar.i^McKa Kwear r. Jlani Etilas Kincar, L. R. 1 I. A. 167 
<\nd Anshna Narcnn v. Aldul Qat/yum, 1. h R,, 25 AH.,’ 646* 
Mrho Xuaicar V. Bharam Dn.r, 1. L, 11., 28 AH., 347, and 2lam 


Cr 7. r f y-r , . ' — — * iJ'rt y a,uu XlUT/i 

vlS” 7 “^51, referred to. 

Abdul 11 ahxd Khan v. A«ro;i J3ibi, L L. R., 11 Calc,, 697, distin- 
guished. ' ' 

Harpnl Singh c, Lcklirnj Kunwar, I, L. R,, 30 AH. ... 406 

HINDU WIDOW, See Hindu law ... ...1, 75, 95, 352, 394, 490 

niPARTIBLE ESTATE, Sec Hindu law ... ... ... 495 

INTENTION, See Act No. XLV of 16G0, sections 28, 231 ... ... 93 

INTEREST, Sea Act No. VIII of 1890, sections 29 and 31 188 

INTERPEEADER SUIT, Sec Civil Procedure Code, sections 473 (c), 

SSS(23J ;. 22 

IRREG^ULARITr, Sac Criminal Procedure Code, sections 145, 435 and 

G3/ ... ... 41 

JAINS, Sec Hindu Law .„ ... ... ... 197 

JOINT DECREE, Sac Act (Local) No. I of 1903, sections 2 and 12 141 

JOINT HINDU FAMILY, Sec Hindu law ... 03, 156,256, 852, 460 


JUDGMENT, Sac Civil Procedure Code, sections 574 nnd 661 

JURISDICTION, Sec Act No. XII of 1896, section 44(2), 48 and 67 ... 

Sea Act (Local) No, II of 1901, section 177 ... 

Sea Act (Local) No. II of 1901, sections 177, 199,200 

- See Civil Procedure Code, sections 10 and 19 ... 

JURY, See Criminal Procedure Code, sections 133 at ecgj. 

LAJIBARDAR and CO-EIIARER— -Pofoerif 0 / lambardar io deal with, 

coparcenary lands —Lease for seven years. In tho absence of a 

custom to the contrary a lambardar has no power without the 
consent of tho co-sharers, to grant a lease of coparcenary land 
beyond such term ns the circumstances of tho particular year or 
season may require, Chaltray v. Naxoala, 1, L. R., 29 All., 20, 
followed. Mvkhia Prasad v. JLamfa Sinyb, Weekly Notes, 1906, 
p. 277, distinguished. 

Tikam Singh v. Khubi Ram, 1. L. E,, 30 AH. ... », 

LAND-HOLDER AND TENANT-Pariilioxi—Etybfs of tenants in respect 
,/ house sites in the aladi.1 As the result of the partition of a 
vilhiffc hitherto forming one raahal into two mahals tho occupancy 
holding of a tenant fell into one mahal owned by one co-sharer, 
whilst a house which the tenant and his predecessors in title had 
occupied fora considcrahlo period as appurtenant to the agri- 
SS holding fell into the other mahal owned by_ the other 
co-sharcr. JLeld that tho partition effected no change in tbo posi- 
tion of tho tenant : so long as ho continued in possession of his 
ocQvpancy holding he could not bo ejected from his house in tho 
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^ye now make the order wliicli the Subordinate Judge bIiouIcI 
have, in our opinion, passed, and deolare that the suit abated on 
the death of the original plaintiff, Musaminat Parbhawati, and 
that the order Bnbstituting Musammat Durga as plaintiff in her 
stead sliould not liave been made. AVe give the costs of tlio appeal 
to the appellant. 

Vlo think it right to say "that our judgment in this appeal is 
not to be taken as in any way prejudicing the right of IMusammat 
Durga to institute auy suit she may be advised against the 
appellant in respect of the mortgaged property. 

Ajypeal decreed. 


RE VISIONAL CRIMINAL. 

Ucjorc jilr. Jitsiico Sir Georje Knox, 

EMPEROR e. TAUARAK ZAMAN KHAN. • 

Act iso. ATLI' oyiSGO (Indian Penal Code), sections 182,211 — Criminal Pro- 
cedure Code, section 19u — Information given to the police alleged to bo 
false — Procedure — Notice. 

IVhero a District Msgistratc wpon a report made by the police that infor- 
msition given to them churging .i person with n specific crime is false, orders 
tho person giving such information to be prosecuted under section 211 of the 
Indian Penal Code, such order is not nn order to which section 195(6) of tho 
Code of Criminal Procedure applies, neither is tho order passed without juris- 
diction if no previous notice to show cause is given to tho accused. Tho more 
proper course, however, would be to let tho informant bring his witnesses 
into Court, hear them out, and thou, if the coso was considered to bo a false 
case, to pass nn order that the informant should bo tried under section 211 of 
the Indian Penal Code. Queen Kmpress v. Ganga Earn (1), Emperor v. Tula 
(2) and Saihat Khan v. Emperor (3) distinguished. 

The facts of this case are as follows : — 

One Tabarak Zamau Khan on the 7th June last sent a letter 
written by himself through bis servant Sumera to the Sub-Ins- 
pector of Kampil Police Circle, charging one Sukha Ahir with 
having committed the offence of theft. The police investigated 
tlie case, and, considering the charge not proved, sent in what 
is known as nahsha B. They asked that the case might be 
expunged from the register of crimes and that a case might be 

* Criminal Reference No. 585 of 1907, by Muhammad Ishaq Khan, Sessions 
Judge of Farrukhabad, in respect of nn order of D. Calnan, District Magistrate 
of Farrukhabad, dated the 18th of July 1907. 

(1) (1885) ;i. L. R., 8 All. 38. (2) (1P07) I. L. E., 29 All., [587. 

(3) (liK)5; I. L. R., 83 Culc., 31. 
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nliidi of (!in viling.’, not- oniild ht* ho r.'qttirc'd to pny rent lliorofor. 

v. Wnt-hly Not.-a, ItKhS, p. 123, follotvccl, 

iS'in»fi,r Lai v. C/^oJJu, Woojjly jNoic.t, lliflj, p, 42, tlii,tinpuif.bctl. 

J'ar.rm v. h'azir Jitttiun, Weohly Xotos, 11!02, p. 00, doubled." 

Suldu V. li.hiri •Singli, I. I,. II., 30 All. ... 282 

LAKD'IIOliDMU AND 'I'DNANT — Trt.es — Land -holder's and tenant’s 
ruihtt at to trees on tenant’s holdinj.^ Jfcld tli.-it ns a general rule 
the property in titnher growing on a tenant's holding vests in the 
raiuindar, and the tenant hn*i no right to cut and rcniovo such 
littiber. JJut us a general rule also the r.atnindir has no right to 
ititerferc teith the ctijoymont by his tenant of the trees upon his 
holding so long as the relation of landlord and tenant Bubsists, 

Sheikh Jhdoot ildhoman v. Datnram Jiashce, Weebly Reporter, Jan- 
uary to July IbOt, ]>sgo 307, referred to. 

(iangi Dei r. JJatlun, I. L.ll., 80 All. ... ... 134 


Concurrent leases — Landlord entitled 

to recover rent uni a at against second lessee,'} Held that wliere a 
lesBOi executor, two coiicurreiii leases of the same property, that is 
to say, two leasoit in which the term of the second commences heforo 
the term of the first has expired, the second lessee is to be taken ns 
the assignee of the lessor’s interest during the concurrent portion 
of the leriiiH, and the h'ssor afit r the execution of the second lease 
can recover rent only from the second and notfroin the first lessee, 
Jlarmer v, Lean, 8 0'., and K. 307, followed. 

Rain Anant Singh v, .Shankar Singh, I. L. R., SO All. ... 869 

» 

LEASE — Condition Jt>r par/ ment of rent in advance — Sitif It/ purchaser 
oj demised propcrti/ fur rcnt—Jtcejistraiion—Holicc.} Certain 
property was leased for a tcrni of 10 years, the lease containing a 
provision to the cfTcet tliat if at any time during the currency of 
tiic lease the lessor should demand any portion of the rent in 
advance from tlio lessee, the latter should bo bound to pay it on 
ohluining a receipt. Subscquonlly to tlie execution of this lease 
the demised property was sold by auction in execution of « decree. 

The auction purchaser sued the lessee for rent, hut was met by 
the plea that the rent claimed had been paid to the lessor in 
advance under the terms of the lease. The lease was registered 
and it was found that the auction purchaser had not made inquiry 
of cither the lessor or the lessee us to whether or not nny rout had 
been paid in advance according to the terms of the lease. Held 
that under these circumstauccs the plaintiff was not entitled to 
recover. 
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Nand Kishorc c. Anwar Husain, I. L. R., 30 All. 

LEASE, See Lnmbardar and co-sharer’ ..i 

■ , Sec Landlord and tenant ... ... 

LIMITATION, Ssc Act No, XV of 1877, section 19 

See Act No. XV of 1877, schedule II, article 76 

Sec Act No. XV of 1877, schedule II, article 91 

See Act No. XV of 1877, schedule II, articles 111 and 123 172 

Sec Act No. XV of 1877, schedule II, article 116 400, 402 

Sec Act No. XV of 1877, schedule II, article 179 ... 

■ See Act No. XV of J877, schedule II, artiirle 179 (4) ... 

• — See Act No. IV of 1883, section 90 ... i** 

^ — , See Act (Local) No. II of 1901, section 199 (a) m 

■" /See Civil Procedure Code, section 84 
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at. Kanipil, Tahnrnlc Zatniin KIkui I.ad coinmit icil no ofitncc in, 
or in relation to, any j^rocccding in any Court, the more so, as he 
did not follow up iiis report by coinjdaint in any Court. Soefion 
.105(h) has no application to th.e ease, njul llio argument based by 
the learned So.s=ions .Tudgo nj)r.n it falls to the ground. The 
cases Avhich the learned Sessions Judge has referred to in his 
letter of reference to this Court, rj~., Kvnij Erapnrov v. Ganfjn 
B.anniX') and Emjicvor v. Tula (2), refer to coinplalnls wliich had 
liccn lodged in a Criminal Court, and in b'llh these rasc.s no 
furtlier action cotild be taken again.‘;|. the complainant except 
under a sanction expressly given under serdion 105 (h) of the 
Code of Criminal Procedure. Tho ea^c of llinlnl Khun v. 
Emperor (3) was a case in which ‘‘ a iudicial inquiry had 
been held by a Court. Here also a .'^unction under sect ion 105 
(h) would l\uvo been ncccs.snry before atiy action could be taken 
against tlio .complainatit. 

Tiic argument tbat tho order .sliotild not have Ijcou passed 
without notice to Tabarak Zamnn Kliau, in my opinion proceeds 
too far. If tho viow biken by the learned Sessions Judge bo 
correct, then an order passed hy tho District T^Iagistrnlo upon 
what is known as nalcshn B. to the effect that an accused person 
should be sent up for trial for murder or theft, when the Police 
considers that there is no case of murder or tlieft, would bo an 
order without notice given to the supposed murderer or thief, to 
show caU'.e why such prejudicial order should not bo passed 
against him. As a rule in case.s like the one before me, the safer 
and more proper course is undoubtedly to let the informant 
bring his witnesses to the Court, hear them out, and then pass an 
order, if the case is considered to be a false one, to the effect that 
the informant be tried for having instituted a false case ; but I am 
not prepared to hold that the Magistrate while passing an order 
like the one under reference is acting without jurisdiction merely 
because the informant had not an opporUmity given him to show 
cause why a ca.=e under section 211 should not be instituted 
against him. The case before me is really one for inquir}’ under 
section 182 of the Indian Penal Code, and not under section 211 
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Panchaifci that on the 6th of February 1895 a sum of Rs. 5,700 igc 

was paid to the daughters of Narsingh Bban as representing ^ 

surplus collections of the jDrofits recovered by the Akhara as Duj 

mortgagees. Whether or not this sum was paid it is unnecessary d^b 

for us to determine. We did not think it necessary, in the view 
which we take of the case, to ask Mr. 'Banerji, the learned advo- 
cate for the appellant, to lay before us the evidence in support of 
this alleged payment. The learned Subordinate Judge appears 
to have had considerable doubt as to whether this payment was 
made or not j but as wm have said, however this may be, we do 
not consider it necessary to determine it in tlie present appeal. 

On the 12th of May 1904 the present suit was instituted by 
Musammat Parbhawati abovementioned, but on the 5th of Decem- 
ber 1904, after the pleadings had been filed by the respective 
parties, Musammat Parbhawati died. Now on a perusal of 
the plaint it is clear beyond doubt that the right which she 
claimed was a personal right. Her case was that as the unmar- 
ried daughter of her father, Nar Singh Bhan, she w^as at the time 
of his death entitled to the entire of his property to the exclu- 
sion of her sisters. Her claim is set forth in the second paragraph 
of the plaint. Her surviving sister Musammat Durga, and also 
the heirs of a deceased sister, were sued as defendants in the suit. 

If Musammat Parbhawati had lived and the suit had come to a 
hearing during her life and been determined in her favour, she 
would have been entiiled to the exclusion of Musammat Durga 
and the other defendants to the property in dispute, for the estate 
of a Hindu daughter, and that estate would have determined 
with her death, and, therefore, it appears to be clear that her suit 
was one to establish a personal right, and it did not survive, but 
abated upon her death. Upon her death, however, an applica- 
tion was made by Musammat Durga who was, as we have said, 
a defendant in the suit, to have her name removed from the list 
of defendants and substituted as the sole plaintiff. The Court 
below acceded to this application, we think improperly. The 
clairn of the plaintiff Parbhawati being a personal claim did not 
survive, on the contrary the suit abated upon her death, and it 
was not competent for the Court below to substitute Musammat 
Durga as plaintiff in her place. 
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appeal; namely, tliat it is barred by limitation. Ibe defendant 
respondent to the suit, Musammat Dasodha, is a minor and was 
represented in the Court below by a guardian ad lUerru, In the , 
memorandum of appeal which was filed the guardian ad lite'in 
was not made a party to the appeal. This it is said was due 
to the fact that in the copy of the decree which was furnished to 
the appellants the fact that there was a guardian ad litem was not 
stated. The memorandum of appeal was filed within time, but 
the application which was subsequently made to add the name of 
the guardian ad litem to the record was made some months after 
the expiry of the time allowed for the presentation of the appeal. 
It is now said that the appeal was not complete until the guardian 
ad litem was added, and that when that was done the appeal was 
barred by the Statute of Limitation. It has been decided in a case 
in this Court, namely, the case of Kliem Karan v. Har Dayal (1) 
that a suit may be brought against a minor before a guardian has 
been appointed and that limitation runs from the date of the plaint 
and not from the appointment of the guardian. We think that a 
memorandum of appeal should be governed by the same consider- 
ations. We may point out that a guardian ad litem is not a party 
to a suit or appeal. He is merely named in the record as the 
person appointed by the Court to look after the interest of the 
minor. We think that the memorandum of appeal was filed 
within time, and that there is no substance in the objection.' 
We therefore disallow the objection. 

We now come to the merits of the appeal. The plaintifi, 
Rup Chand, who is a grandson of one Narain Das, deceased, 
brought the suit out of which the appeal has arisen for a declara- 
tion that he and his uncle Hardwari Lai were beneficially entitled 
to all the ancestral property derived from Narain Das, on the 
allegation that the descendants of Narain Das formed a joint 
Hindu family, and that he, the plaintiff, and Hardwari Lai 
as ‘the surviving male members of that family were now entitled 
absolutely to the entire property. The defendant Musammat 
Dascdha is- the widow of Lalu Mai, deceased, who was a great- 
grandson of Narain Das. She claimed through her husband a life 
interest in one-fourth of the property of Narain Das. . The parol 

(X) (1881) I L. K„ 4 All., 37. 
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instituted against Tabarak Zaman Khan for having given false 
information to the Police. The proceedings never went any 
further 'and never reached any Court. The District Magistrate 
after perusing them passed an order to the effect that a case 
might be instituted against Tabarak Zaman Khan and that he 
should be charged with having committed an oflfence under 
section 211 of the Indian Penal Code. Against this order 
Tabarak Zaman Khan applied in revision to the Sessions Judge, 
who, being of opinion that the Magistrate’s order was irregular 
as having been passed without notice to Tabarak Zaman Klian, 
submitted the record to the High Court under section 438 of the 
Code of Criminal Procedure with the recommnendation that the 
Magistrate’s order should be set aside. 

Knox, J. — Tabarak Zaman Khan on the 7th June last sen 
a letter written by himself through his servant Sumera to the 
Sub-Inspector of Kampil Police Circle, charging one Sukba Ahir 
with having committed the offence of theft. The police investi- 
gated the ease, and, considering the charge not proved, sent in 
what is known as nahsha B. They asked that the case might 
be expunged from the register of crimes and that a case might be 
instituted against Tabarak Zaman Khan for having given false 
information to Ahe Police. The proceedings never went any 
further and never reached any Court. • The District Magistrate 
after perusing them passed an order to the effect that a case . 
might be instituted against Tabarak Zaman Khan and that he 
should be charged with having committed an offence under sec- 
tion 211 of the Indian Penal Code. The learned Sessions Judge 
was asked to consider this order and to send it on to this 'Court 
for revision. He has done so. He considers that in passing t,he 
order he did, the Magistrate took action under section 195, clause 
(b) of the Code of Criminal Procedure. He is of opinion that the 
applicant should have been given an opportunity to prove the 
chaige which had been brought by his servant, and that an order 
of this kind, being an order prejudicial to Tabarak Zaman Khan, 
should not have been passed without notice given to Tabarak 
Zaman Khan. The order passed by the District Magistrate could 
not have been an order under section 195(6) of the Code of 
Criminal Procedure. By making his report at the police thana 
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Sefoi'e Sir John Stanley, KnigU, Chief Jitsfioo, and Mr. Justice Sir William 

BurJeiU. 

DHANKA (PtAiKiiFi?) o. UMRAO SINGH (Defekdakt). • 

Act (Local J 2>fo. II oj 1901 (Agra Tenaneg Act), section 201 — Act No. I of 
1872 (Indian Evidence Act), section 4:~Evidonco--Fresum])tion—Eecord 
of plaintiff s name as a co-sharer. 

Seld that tho presumption enjoined by section 201, clause (3) of the 
Agra Tenancy Act, 1901, is not conclusive, but may bo rebutted by evidence 
offered to the oontrary. Banwari Lai v. Niadar (1) referred to. 

This was a suit for profits brought by a plaintiff, who was 
recorded in the kliewat as the owner of one-third of the property 
in respect of which the claim was brought. The plaintiff was 
the widow of Beni Ram, who predeceased his father Ram Prasad. 
The defendant Umrao Singh was a surviving son of Ram Prasad. 
The plaintiff appears to have been in possession and in receipt of 
the proQts without objection on the part of the persons legally 
entitled down to the year 1900. In that year, however, Umrao 
Singh brought a suit against the plaintiff for a declaration that 
she was not entitled to a share of the profits of this property. 
This suit resulted in a compromise, by which Umrao Singh agreed 
to pay Musammat Dhanka Rs. 10 per mensem and undertook not 
to alienate the property during Dhanka’s life-time. The compro- 
mise, however, does not appear to have been acted upon, for even 
after it was entered into Musammat Dhanka sued for and obtain- 
ed decrees for profits, nor was the khewat amended in accordance 
with the terms of the compromise. The present suit "was decreed 
in part by the court of first instance (Assistant Collector), but on 
appeal the lower appellate court (District Judge of Bareilly) find- 
ing on the evidence that the plaintiff’s name was recorded merely 
solatu causd, and that she was not in fact a co-sharer, allowed 
the appeal and dismissed the plaintiff’s suit. The plaintiff 
appealed to the' High Court. This appeal came before a Division 
Bench, the members of which differed as to the effect to be given 
to section 201, cl. (3), of the Agra Tenancy Act, 1901, and the 
decree accordingly followed the judgment of Knox, J., who agreed 
with the court below (See Weekly Notes, 1907, page 43). The 
plaintiff thereupon appealedunder section 10 of the Letters Patent. 

* Appeal No. 18 of 1907 under section 10 of the Letters Patent, from the 
judgment of Knox, J, dated the 8th January 1907, in S. A. No. 1090 of 1905, 

(1) (1906) I. L. E., 29 All, 158. 
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of the Indian Penal Code. After these remarks I decline to 
interfere, and return the record to the Court below for such action 
as it may think necessary to take. 


APPELLATE CIVIL. 


Before Sir John Stanley, KnigU, Chief Justice, and Mr. Justice 
Sir William Burkitf. 

RUP CHAND (PiAiKTirr) c. DASODHA akd akoiheb (DErEKDANTS).* 
Guardian ad A^ppeal— Guardian ad litem not made a party hy appel- 

lant— Limitation. 


Where a guardian ad litem of a defendant respondent was not made a 
party to an appeal filed by the plaintiff until after the period of limitation 
for filing such appeal had expired, it was AeW that the appeal vras not for 
this reason time-harred. Khem Karan v. Sar JDayal (1) followed. 


The facts of this case, so far as they are necessary for the 
purposes of this report are as follows. The suit was brought by 
one Pup Chand, for a declaration that he and his uncle Hardwari 
Lai, were beneficially entitled as members of a joint Hindu family 
to all the ancestral property derived from one Narain Das. The 
defendant Musammat Dasodha, the widow of Laliu Mai a great 
grandson of Narain Das, defended the suit upon the ground that 
the family was separate, Musammat Dasodha was a minor, and 
was represented in the Court of first instance by a guardian ad 
litem. The suit was dismissed. The plaintiff appealed, but did 
not implead the guardian ad litem. When the mistake was 
discovered an application was made to the High Court to rectify 
the mistake; but this was not done until after the period of 
limitation for the appeal had expired. At the hearing a preli- 
minary objection was taken by the respondents that the appeal 
was barred by limitation. 


Mr. TT. Wallach, the Hon’ble Pandit Sundar Lai and Babu 
Jogi'ndro Nath Ghaudhvi^ for the appellant. 

Pandit Moti Lai Nehru and Dr. Satish Chand/ra Banerji, 
for the respondents. 


Stanley, C.J., and Bhrkitt, J.— Mr. Moti Lai for th( 
respondents raised a preliminary objection. to t he hearing of this 

ordinats Incite of 1905 from a decree of Nihal Chandra, Sub- 

ommai* j uage of Saharaupur, dated the 26th of April 1905. 

(1) (1881) I. L. R., 4 All., 37. 
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should be considered conclusive proof of the correctness of thal; 
entry it was careful to make a provision to that effect. On the 
•whole ■we see no reason for giving conclusiveness to a presump- 
tion where the Legislature has not in express terms done so. We 
are supported in this view by the ruling in the case of Bcmwari 
Lai V. Niadar (1). We therefore, agreeing with our brother 
Knox, dismiss the appeal with costs. 

Api^eal disTTiissed. 

REVISIONAL CRIMINAL. 


Defora Mr. Justice Sir George Knox. 

EMPEROR «. KASHI NATH and anotheb. * 

Act No. Ill of 1867 (Gambling Act J, sections 5 and G— Warrant for search 
of suspected house— Credible information** — Drocedurc—Kndorsement 
of warrant by officer to whom it was issued. 

Warrants iasuod under Act No. Ill of J8G7 arc governed by those provi- 
sions of tbo Code of Criminal Procedure which provide for the issue and 
execution of warrants ih general : there is, therefore, no objection to the 
officer to whom such a warrant is originally issued endorsing it to another 
officer, provided that the latter is an officer to whom such warrant could bo 
legally issued in the first instance. 

In this case a Magistrate of the district of Benares, having 
before him information of various kinds tending to the 
conclusion that a certain house in the city of Benares was used as a 
common gaming house by two persons named Kashi Nath and 
Baj Nath, issued a warrant under section 5 of Act No. Ill of 
1867 for the search of the suspected house. The warrant was 
addressed to the Kotwal of Benares. The Kotwal endorsed 
it over to the Sub-Inspector of the Chauk thana for execution, 
and it was executed by that officer. On entering the house a 
large collection of persons of very various castes was found there, 
apparently gambling, and in front of Kashi Nath and Eaj Nath 
was a box containing money. Kashi Nath and'^Baj Nath were 
convicted under section 3 of Act No. Ill of 1867, and sentenced 
to three months’ rigorous imprisonment each. Against their con- 
victions and sentences they applied in revision to the High Court. 

• Criminal Revision No. 622 of 1907, against the order of Baij Natb, 
Sessions Judge of Benares, dated the 17th of September, 1907. 

(1) (1906) I. L. E., 29 All., 158, 
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evidence which was given in support of Musammat^Dasodha^s case 
was extremely unsatisfactory, in fact so weak as to be almost 
worthless, but a number of documents were adduced in evidence 
which satisfied the learned Subordinate Judge that prior to and at 
the death of Lalu Mai in July 1903, the family had ceased to be 
joint. We think it unnecessary to refer particularly to these 
documents. In the lengthy judgment of the Subordinate Judge 
they are referred to, but we may point out that one or two of 
these seem to form an insurmountable barrier to the granting of 
the relief which the plaintiff seeks. On the 30th of June 1902, 
a document which is called a deed of compromise was prepared 
between Musammat Gomi as the certificated guardian of 
Musammat Dasodha, the widow of Lain Mai, which is signed by 
Hardwari Mai and also by Kedar Nath, a grandson of Narain 
Das, in which the ancestral property was divided between the 
members of the family. Now the plaintiff Nup Chand was no 
party to this instrument, but we find that shortly after its execu- 
tion, namely, on the 5th of July 1902, he executed a bond in favour 
of a creditor in which he hypothecated one-fourth of the property 
describing himself as being the owner of one-fourth. In that bond 
he gives an assurance to his creditor that he was the absolute owner 
of the one-fourth, without the participation of anyone else. A 
similar bond was executed by him on the 25th March 1903. In 
view of these documents, which are supported by a number of other 
documents to which we have not been particularly referred, we 
think that the family was not joint at the date of their execution 
and that the Court below could not have come to any other 
conclusion than that at which it arrived. JWe dismiss the appeal 
with costs, 


Appeal dismissed. 
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pointed out by the Sessions Judge, and further, a large body of 
some thirty men who were found in the house in question, con- 
sisting, as that body did, of Brahmans, Ahirs, Sonars, Banias, 
Bbarbimjas, common cultivators, shopkeepers, Manihars, and 
Kayasthiis, points to the conclusion that they met for the purpose 
of gambling. I attach great significance to this fact also that a 
box was found containing money, and that the box was found 
under the feet of Kadii Nath and Raj Nath ; so far as my expe- 
rience goes it is a fair inference that the money which that box 
contained was for the benefit of the owners of the house. 

Nor do I think that there is much force in the other conten- 
tion. The learned counsel who appears for the accused argued 
that the warrant was one that was hsued, not under the Code of 
Criminal Procedure, but under Act No. Ill of 1867, and so 
it could not have been passed on by the ofiBcer to whom it was 
granted to another officer. I, however, find nothing in Act No. 
Ill of 1867, w'hich would prevent the passing on of the warrant 
to another officer, provided always that such latter officer was 
not of a rank below the rank authorized under the Act to enter 
and search. It is not contended that the officer who executed 
the warrant was below the rank of officer who could execute a 
warrant under Act No. Ill 1867. That Act empowers a 
Magistrate to authorize any police officer not below the rank of 
a Sub-Inspector of Police to enter and search a house. There is 
no provision requiring the Magistrate to mark by name the 
particular officer who is to e.xecute the warrant. The view I 
take is that warrants issued under Act No. Ill of 1867 are 
governed by those provisions of the Code of Criminal Procedure 
which provide for the issue and execution of warrants in general. 
In that case there arises no such difficulty as that raised in the 
present case j the Code does authorize a warrant being passed on 
to another officer for execution. I dismiss the application. 
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Dr. Satish Chandra Banerji^ for the appellant. 

Babu Sital Prasad Ghosh, for the respondent. 

Stanley, C.J., 'and Btjekitt, J. — The question in this 
appeal is whether the words “ shall presume, in sub-section (3) 
of section 201 of the Tenancy Act, No. II of 1901, should be 
construed iu their ordinary sense or as meaning ‘‘ shall conclu- 
sively presume.” If the latter meaning is to be pub upon the 
language, a plaintiff who is recorded proprietor would be entitled 
to a decree in the Revenue Court as a matter of course. The 
question is by no means free from difficulty. A presumption of 
law is merely an arbitrary inference which the law directs a Judge 
to draw from particular facts, and which may be either conclu- 
sive or rebuttable. It is ordinal il)'^ rebuttable. The words 
“shall presume” when used in the Evidence Act mean that the 
Court shall regard a fact as proved unless and until it is dis- 
proved. On the other hand, when one fact is declared by that 
Act to be conclusive proof of another, on proof of the one fact 
the Court is to regard the other as proved and must not allow 
evidence to be given for the purpose of disproving it (section 4). 
If the words “shall presume” bear the same meaning in the 
Tenancy Act, as they do in the Evidence Act, then the fact that 
a plaintifi is the recorded owner is only primd facie proof which 
'shifts the burden of proof to the defendant, who may, if he can, 
by evidence overbear the primd facie proof. Is there any grave 
reason for interpreting the words “shall presume” as equivalent 
to the words “shall conclusively presume?” It appears to us 
that there is no such reason either on the ground of convenience 
or any like matter to attach to them any other than their ordi- 
nary meaning. Indeed to do so might create much inconve- 
nience ; for example, in this Province on. the death of a proprietor 
leaving a widow and a son or sons, the widow is very commonly 
recorded as owner for the sake, as it is said , of consolation. In 
such a case it would be highly inconvenient if the Revenue Court 
\N ere not allowed to go behind the record and ascertain the 
true slate of the case. If the Legislature had intended that 
the presumption should be conclusive, it could easily have so 
pro'nded. "We find in section 19 of the Act that when the 
Legislature desired to provide that an entry in the khewat 


1907 


Dhanjca 

0 . 

USIBAO 

SlNOH. 


1907 


MKOnxv 

POBE 

e. 

Pbxi^ Siiton. 


64 THE INHIAN LATV BHPOHTS^ [VOL. XXX. 

this report. The Court of first instance (Munsif of Ballia) dis- 
missed the claim, holding that the mortgage had not been proved, 
that oven if the mortgage-deed ^vas executed, it was without 
couvslcl oration, and that the claim %Yas tirao-barred. That Court 
also found that the mortgage in suit was void ns having been 
executed in favour of a minor. On appeal the lower appellate 
Court (District Judge of Ghar.ipur) framed two issues — (1) 
whether the mortgage-deed in question was executed without 
consideration, and (2) whether the plaintiffs’ suit was barred bj 
limitation. On both these points, ns also upon the third qucBtiod 
decided by the Court below, tho lower appellate Court diSered 
from the Court of first instance. That Court accordingly set 
aside the decree dismissing tho suit and remanded the case 
under section 662 of the Code of Civil Procedure. From this 
order of remand the defendants appealed to tho High Court. 

Munshi Harihana Sahai, for the appellants. 

Babu Sital Prasad Ghosh, for the respondents. 

Baberji and Richards, JJ. — Tho suit which has given 
rise to this appeal was brought by two plaintiffs who alleged 
that the defendants Nos. 4 and 6 executed in their favour a 
usufructuary mortgage on the 4th of June 1893 and put them in 
possession of the mortgaged property ; that the mortgagors subse- 
quently executed another mortgage of the same property in 
favour of the defendants Nos. 1 to 3 on the 17th of July 1898, 
and that the subsequent mortgagees dispossessed tho plaintiff-*. 
The plaintiffs stated tliab they were fatlier and son and formed 
a joint family, and that the mortgage was obtained in the name 
of one of them, who, it is admitted, was on the date of the mort- 
gage a minor. The yfiaintiffs claimed possession of a portion of 
the mortgaged property from which they alleged tliey bad been 
dispossessed and they also claimed damages. In the alternative 
they asked for a decree for the mortgage money. The suit was 
defended by the first three defendants, the subsequent mort- 
gagees, who denied that the mortgage set up by the plaintiffs bad 
been executed in their favour. They further denied that the 
plaintiffs were ever in possession, and pleaded limitation. They 
al'o put foiwavd other pleas, to w^hich it is unnecessary to refer for 
the purpofeB of this appeal. The Court of first instance dismissed 
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Mr. G. G. Dillon, for the applicant. 

The Assistant Government Advocate (Mr. F. K. Porter), 


for the Crown 

Knox, J.— Kashi Nath and Eaj Nath have been convicted of 
an offence under section 3 of Act No. Ill of 1867. They appealed 
from their conviction to the Court of Session at Benares. The 
conviction was upheld, but the sentence modified. The case has 
come before me in revision, and I am asked to interfere with the 
conviction and sentence on the ground that owing to the Kotwal 
of Benares having endorsed a search warrant addressed to him 
under section 5 of Act No. Ill of 1867 to another police officer, 
the warrant so executed was illegal, and the entry and search of 
the house in question were not such as to give rise to the presump- 
tion contained in section 6 of Act No. Ill of 1867. It is further 


contended that the record does not show that the Magistrate who 
granted the warrant acted on credible information, and if so 
he had no Jurisdiction to grant the warrant. Krom this it would 
follow that the police officer acted illegally in entering and 
searching the house, with the further result, again, that the pre- 
sumption authorized by section 6 could not be entertained by the 
Court. The warrant on the face of it contains an entry to the 
effect that the Magistrate acted on credible information ; but it 
is contended that it is a printed form and that the accused has a 
right to demand that there should be on the record some material, 
which the appellate Or revisional Court can see, and from which 
it can Judge whether the information was in fact credible. In 
the present case I will not enter into this point, for I find, look- 
ing into the Judgment of the appellate Court that the Magistrate 
who issued the warrant had a good deal of information from 
which he was authorized to issue the warrant that he did issue. 
Reference was made to several cases, namely, Queen-Emprees v. 
Mam Bharose (1), Queen-Empress v. Ghiranji{2) and Queen- 
Empress V. Yusuf Husain (3). All these deal with what 
should be deemed credible information. As is pointed out i 
Emperor v. Ahdul Samad (4), the meaning of the words ere 
dible information^^ must in each case depend on its own circum- 
stances. In the present case numerous circumstances have been 

S P- Notes, 1889, p. 162. 

Weekly Notes, 1891, p. m, (4) (1905) I. L. R , 28 All., 210. 
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in favour of a joint family and not of a minor. Wo may also 
observe that the defendants did not r.aise the plea in their writ- 
ten statement that the contract was void. That being so, we 
think there is no force in tlic first plea tsikoii in the memorandum 
of appeal. 

It is next urged that the Court liolow ouglit not to have 
remanded the case under section 5G2 of the Code of Civil Proce- 
dure, because the Court of first instance has not decided the suit 
upon a preliminary point. We think the ruling in MaUh Din V. 
Janina Das (1), on which the Court below relies, is applicable to 
the case, and justifies the action of that Court, .specially ns no 
new issues have to be framed, but only such of the issues as the 
first Court left entirely undecided are now to be determined. 
We dismiss the appeal with costs. 

A 2 )pea.l d'isynissed. 


1907 FULL BENCH. 

Dcccmici' o, _________ 

Before Mr. Justice Sir Geo, 'tie Knox, Mr. Justice Jianerji and Mr. Justice 

Richards. 

In the matxeb or the betition op ANANT RAM and otheeb.® 

' Criminal Procedure Code, section 4 (r)—.icf 'So. XFIII 0 / 1879 {Lejal 

Fraoiitionors Act), section 0 — Mul'htars — Authoritt/ of MuJehtar to 

jtracticc in Criminal Courts. 

A mulditar is not outltlod to 2 )ractiso goncmlly and as of right in Crimi- 
nal Courts, but can act only when be has received the permission of tho Couro 
to act in any particular proceeding. 

This was an application by certain mukhtars practising within 
the limits of the Meerut Sessions Division, asking, that an 
order issued by the District Magistrate of Muzaffarnagar for the 
guidance of Subordinate Magistrates in that district, and based 
upon certain remarks made in an appellate judgment by the 
Additional Sessions Judge of Meerut, might be set aside. The 
, District Magistrate’s order as well as the passage in the Addi- 
tional Sessions Judge’s judgment upon which it was founded 
are quoted below in the order of Knox, J. 

Mr. G. G. Dillon, in support of the application, contended 
that it was not necessary for a mukhtar who had obtained a 


* Miscellaneous No. 69 of 1907. 
(1) (1906)1.1,. R„ 27 All., 891. 
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Before Mr. Justice Banerji and Mr. Justice Richards. 

MEGHAN DUBE akd anothee (Defend akib) v. PRAN SINGH and otheeb 

(Plaintiffs).* 

Hindu law— Joint Hindu family, — Mortgage executed in name of minor — Act 
Ho. 1X0/1872 (Indian Contract Act), section 11 — Civil Procedure Code, 
section 562— “ Preliminary point. ” 

A mortgage in favour of a joint Hindu family is not void because it 
happens to be executed in the name of a member of the family who at the 
time of execution is a minor. MoTiori Bilee y. Dharmodas Q-Tiose (1) distin- 
guished. 

Held also that the decision of anjissue as to whether or not the document 
which formed the basis of the suit was void in consequence of its having been 
executed in' favour of a minor was a decision on a preliminary point, such as 
justified a remand under section 662 of the Code of Civil Procedure. Mata 
Bin V. Jamna Bas, (2) followed. 

The facta of this case are as follows : — 

The suit, was brought by two plaintiffs, who alleged that the 
defendants Nos. 4 and 5 executed in their favour a usufructuary 
mortgage on the 4th of June 1893 and put them in possession of 
the mortgaged property ; that the mortgagors subsequently exe- 
cuted another mortgage of the same property in favour of the 
defendants Nos. 1 to 3 on the I7th of July 1898, and that the 
subsequent mortgagees dispossessed the plaintiffs. The plaintiffs 
stated that they were father and son and formed a joint family, 
and that the mortgage was obtained in the name of one of them 
who, it is admitted, was on the date of the mortgage a minor. 
The plaintiffs claimed possession of a portion of the mortgaged 
property from which they alleged they had been dispossessed and 
they also claimed damages. In the alternative they asked for a 
decree for the mortgage money. The suit was defended by the 
first three defendants, the subsequent mortgagees, who denied 
that the mortgage set up by the plaintiffs had been executed in 
their favour. They further denied that the plaintiffs were ever 
in possession, and pleaded limitation. They also put forward 
other pleas, to which it is unnecessary to refer for the purposes of 

of 1907, from an order of Sri Lai, District Judge 

ot Ghazipur, dated the 3rd of August 1906. 
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It is contended before ns tbafc both these orders, namely, the 
order of the Additional Sessions Judge of Meerut and the order 
of the District Magistrate of Muzafiarnagar, were made without 
jurisdiction. This contention is raised by certain -mnkhtars of 
the Muzaffarnagar district, who aro represented in this Court by 
learned counsel. The learned counsel in opening his case boldly 
claimed for his clients the right to n])])car whether with or with- 
out permission in Criminal Courts. His argument was that the 
words contained in the clause of the Code of Criminal Procedure 
quoted above did not reefer to a mukhtar who has obtained a cer- 
tificate from this Court authorizing him to practise in Criminal 
Subordinate Courts. Ho wished us to read the words “ appointed 
with tho permission of the Court to act in such proceeding” as qua- 
lifying the immediately preceding words “ other persons and ns 
not referring or qualifjnng tho words “ any mukhtar. ” In the 
first place, if that had been the intention of tho Legislature, wo 
should have expected to find words'* any mukhtar” placed in 
group (1), clause (r), and not, ab they are, in group (2) of that 
clause. There is a still further diflSculty which is an insuperable 
one, and that arises out of the provisions of section 9 of Act No. 
XVIII of 1879. This section defines the powers given to mukh- 
tars on enrolment and provides ’ that a person so enrolled may 
practise as a mukhtar in any such Civil Court and any Court sub- 
ordinate thereto and may, subject to the provisions of the Code of 
Criminal Procedure, 1882, appear, plead and act in any such 
Criminal Court and any Court subordinate thereto. ” The langu- 
age here used shows that tho Legislature intended to draw, and 
did draw, a distinction between the privileges of a mukhtar when 
practising in a Civil Court and bis privileges when practising in 
a Criminal Court. In the latter case those privileges are subjeefc 
to the provisions of the Code of Criminal Procedure, 1882, that is 
. to say, including and in addition to other provisions, the provi- 
sion that he can only act when he has received the permission of 
the Court to act in a particular proceeding. The history of the 
genesis of this provision in clause (t*) confirms the view we take 
of the intention of the Legislature. The learned Government 
Advocate pointed out that when Act No. V of 1898 was still in 
the stage of a bill and before the Legislative Council, the draft 
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the claim, holding that the mortgage had not been proved, 
that even if the mortgage deed was executed, it was without 
oonsideratioD, and that the claim was time-barred. On appeal 
the lower appellate Court framed two issues — (1) whether the 
mortgage deed in question was executed without consideration, 
and (2) whether the plain tiSV suit was barred by limitation. 
On both these points the Court found in favour of the plaintills. 
The Court of first instance had dismissed the suit on the further 
ground that the contract of mortgage which was in favour of 
' a minor was void. On this point the lower appellate Court 
differed from the Court of first instance and held that the ruling 
of the Privy Council in the case of Mohori Bibee v. Dharonodaa 
Ohose (1), on which the first Court had relied, was not appli- 
cable, The appellate Court accordingly remanded the case to 
the Court of first instance under section 562 of the Code of Civil 
Procedure for trial of the other issues which arose in the case, 
but which had not been determined by the first Court in view of 
its findings on the issues to which we have referred. Prom this 
order of remand the present appeal has been preferred. The first 
plea raised on behalf of the appellants is that the contract on which 
the suit is based is void, inasmuch as the mortgagee was a minor 
at the date of the execution of the mortgage deed. The learned 
vakil for the appellants relies upon the ruling of the Privy 
Council referred to above, upon which the Conrt of first instance 
had baaed one of its conclusions. That was a case in which their 
Lordships of the Privy Council held that a contract made by a 
minor was absolutely void and not merely voidable. That, how- 
ever, is not the case here. The contract in this case was made 
by persons of full age, but the person in whose favour the mort-‘ 
gage ^ deed was executed was a minor. The question of the 
validity ^ of the mortgage does not in our opinion arise. It was 
alleged in the plaint that both the plaintiffs were members of a 
joint family ; that the mortgage was made in' favour of that 
amily, and that the mortgage deed was executed in the name of 
one of the members only. There was no specific denial of these 
a egations by the defendants and the case proceeded on the basis 
of their correctness. This, was therefore a case of a mortgage 

(1) (1902) I. L, E,, 30 Calc.', 539. 
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certificate from the High Court entitKng him to practise to obtain 
permission from the Court concerned in resj)ect of each case in 
which he wished, to appear. The word ' mukhtar ' in section 
%) of the Code of Criminal Procedure meant a mukhtar who had 
not obtained such a certificate. Such persons only had to obtain 
permission before they could appear j but the section did not con- 
template mukhtars who had obtained a certificate under the Legal 
Practitioners Act. He referred to Impmitrix v. Sheo Mam 
Gundoo (1). 

Mr. A, E. RyveSf (as amicus cwicc) in support of the order 
of the Magistrate, submitted that mukhtars could not rank with 
pleaders. In the draft of the^present Code of Criminal Proce- 
dure the classing of mukhtars with pleaders was at one time 
contemplated, but the bill when passed was altered. This indi- 
cated that mukhtars must obtain permission from the Court 
in respect of each case individually. They could not oust a more 
highly qualified class of men, namely, the vakils and pleaders. 
There was no order prohibiting mukhtars from practising, nor 
was there any allegation that any specified mukhtar had been 
refused permission to appear. The order, was perfectly legal and 
not a subject for revision. 

Knox, J. — The Additional. Ses.sions Judge of Meerut in an 
appeal pending before him entered in his judgment the following 
observation; — All accused persons are of right entitled to be 
defended by a pleader and the definition of ^ pleader ’ in the 
Criminal Procedure Code does not include mukhtars j special 
permission of the Court has to be, obtained for the representa- 
tion of an accused person by other than a pleader; but 
Magistrates seem to take it as a matter of course that mukhtars 
should appear. While this is so, the standard of morals in 
t 0 Couits can never improve. I dismiss this appeal and 
^ er that a copy of this judgment be sent to the District 
Magistrate for iaformation.^^ Upon receipt of this the District 
‘‘ Muzaffarnagar issued the following order; — 
u tais can appear under section. 4 (r) (1) only with 

^ permission. Draw all Courts’ attention ,to: this 
secfciop. 

. (.1) (1881) I. L. B. 6, Bom., 14, : 
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proposed to confer upon makhtars tbe very privileges which are 1907 
contended for here* But when the bill passed into law, the pro- Ikthe 
visions which had prevailed under Act No. X of 1882 were replac- 
ed in Act No. V of 1898 without any change. All that the or a>-axt 
learned Additional Sessions Judge has done in liis judgment is to 
draw the attention of the Magistrate subordinate to him to clause 
( t ) of section 4 of Act No. V of 1898 intimating that tliese provi- 
sions apply to mukhtars holding certificates. The District Magis- 
trate has done nothing more than to draw the attention of the 
subordinate Courts to the subject. We cannot say that in either 
order the Courts concerned acted without jurisdiction or contrary 
to law. 

Baherji, J. — I entirely agree. At the same time I am of 
opinion that if permission' to act in a criminal case be asked for 
by a mukhtar who holds a certificate empowering him to practise 
in Criminal Courts, such permission should not be refused except 
for valid reasons and having regard to the circumstances of the 
particular ease and of the particular mukhtar who applies for per- ’ 
mission. 

Richakds, J,~I also agree in what has been said by Sir 
George Knox and Mr. Justice Banerji. I think, in considering 
whether or not permission should be granted to a mukhtar who 
has qualified himself with the certificate provided by the Legal 
Practitioners Act, th e Court ought to consider every application 
on its merits. Mukhtars cannot expect or claim all the privileges 
of vakils and advocates who have had to qualify themselves after 
much study and expense. This is what is really claimed on 
behalf of the present applicants. On the other hand there must be 
many occasions when the diflSculty of obtaining the services of an 
advocate or pleader will be very great, and perhaps, having regard 
to the means of an accused person and distance, practically impos- 
sible.^ All these are matters which I think the Court might fairly 
take into consideration when granting or withholding permission 
to a mukhtar holding the certificate mentioned in the Legal Prac- 
titioners Act XVIII of 1879. 
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Abatement oe AeeeaIt, See Civil Procedure Code, section 862 ... H7 

Acts -- 1860 -- XLV (Ikdiak Pbnai Code), ekotionb 28, 281 — Counter- 
feiting ooin^DeJinition — Intention.'] In order to constitute the 
offence defined by section 231 of the Indian Penal Code, it is not 
necessary that the counterfeit coin should bo made with the 
intention of its being passed ns genuine : it is sufficient 
if the resemblance to genuine coin is so close that it is capable of 
being passed as such. 


Emperor «. Qadir Balcbsb, I. L. K., 80 All, 


- (Texkbpeb op PfioPEBTY AoT), BEOTiOK 62, 8«e Hindu 

*** ••• ••• ••• 

(Looai.) — 1901—11 (Aqba Tenakoy Act), beoxion B2-—Sxpro- 
pri^arg holding — Suit jor foatetaion of half of an exjgroprietary 
holding.\ The plaintiffs sued to recover possession of one half of 
an exproprietary holding, and added a prayer for “any other relief 
winch might in the opinion of the Court be deemed just and 
proper. Meld that the suit for possession of half of the expro- 
pnetary holding would not lie, being opposed to section 82 of the 
Agra Tenancy Act, 1901, but that, on the finding that the plain* 
tiffs share m the holding was one half, the plaintiffs were entitled 
to a decree declaring their right to a half share. 

Asbiq Husain o. Asghari Begam, I. L. R., 30 All. 

Aptebbe Possbbsion, See Mortgage 
AppEAir, See Procedure 

Code SECTION 362- lartiea-Death ofaoleappX 

anripRl u'orr- *ippellant, a Muhammadan, died pending the 

ters Till, surviving a widow, two son/ and two daugh- 

rccoVd no ll'emselvos brought on to the 

shonld lin did not ask that thoir mother and sisters 

Sr 1 ^!.! An application to that 

annellnSfi n ^be respondents was not acted upon by the lower 
broii»Ef Court. Meld that it was the duty of the sons to have 
othe^ ’'PP®!^'*®!'® O’’ respondents, the 

so the of their father, and, ns they had not done 

BO, the appeal abated. Ghamandi Lai v. Amir Begam, I. L. B., 16 
All., 211, followed. 

Haidar Husain v. Abdul Ahad, I. L. R... 80 All. 


beoxion 410, See Hindu law 


rviwA^T. SECTION 447, See Guardian and minor 

szr - - ••• 

tOTOHlJBIOTo oois, Se. Act No. XLV ol 1860, 28, 231 ... 

COUET FEB, iSee Procedure 

Code, beoxion 196 — Sanction to prosecute — Juris- 
seetinn ^ *unctio»,3 Application was made under 

of the Code of Criminal Procedure to a '^Magistrate! of 
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the 3rd class, who tried the original caec, for sanction to prosecuU) 
the complainant. This application was rofueed. A further nppli- 
cation vvas then made to the District Magistrate, who granted 
sanction. Seld that the Scssionn Judge had no power to set aside 
the order of the District Magistrate granting sanction, 

Bnm Deni r. Nand Lai liai, I. L. R., 80 All. ... 109 

N 

CsisiliTAL Pbocedpbe CODE, 6EOXIOK 439— 2sPu»on — Traciice-Ditcrc- 
tion of Court at to entertainment of avpUeation in rem»on.] HeU 
that it is not the practice of the High Court to entertain nu appli- 
cation for revision on the criminal side, where there exists a lower 
Court having concurrent rcvisional jurisdiction, unless a siinilni 
application has first been made to the lower Court and has been 
rejected. JEmperor v. Kali Citaran, Weekly Rotes 1904, p, 233 
nniGullap V. Baliar Sutain, I, L. K., 23 All., 263, followed. 

Shafiiqat-ul-lah v. Wali Ahmad Khan, 1. L. R., 30 All. ... 110 

Deeikitiok, fieo Act No. XLV of 1860, sections 28, 231 98 

Expeopeietabx HODDIK&, See Act (Local) No, II of 1901, scotiou 82.,, 90 

GlET, See Hindu law ... ... .„ frl 

GdABDIAK AJ7D MINOE— Guardian ad litem — Civil Procedure Code, 
tcciion 447 — NecctsUy of formal discharge from the duties of 
guardian ad litem — Suit to set aside a decree.'] Held that no suit 
will lie to sot aside a decree whore fraud is uuilher alleged nor 
proved and no specific relief is asked for save and except the 
setting aside of the decree. Umrao Singh v. Jlardeo, I. L. R., 29 
All., 418, referred to. 

Seld also that where the same person is both certificated 
' guardian and guardian ad L7(7/;> to minor pliiintifCs, the fact that 
one of such plaintiffs has como of ago and been appointed certi- 
ficated guardian of the persons and property of the others would 
not relievo the original' guardian of her duties us guardian ad 
litem: to do this requires a special order under section 447 of the 
Code of Civil Procedure. 

Banarsi Prasad v. Ram Narain, 1. L. K., 80 All. ,., 105 

AD DlTBsr, See Guardian and Minor 105 

Hindu Law — Gift — Construction of deed of gift — " Malik ’’'••Gift to 
toidoto as " malih wa khud ikhtiyar ” — " Ahsolulo ownerthip " — 
Seritahlc and alienahlo estate — No distinotion between male and 
female donee.] A Hindu executed a deed of gift of immovable 
property, to take effect after his death, to cacli of liis two wives 
and his daughter-in-law, “ us owners (maliks) with proprietary 
powers,’* One of his widows on coming into possession of her 
share made a will disposing of it in favour of her brother. Inn 
suit by the next heirs of the donor questioning her power of alien- 
ation. 

■Keld that in the tme construction of the deed the widow took 
a heritable and 'transferable estate in the property. The use of the 
wrd '• malik *’ implies “ absolute ownership ” unless there is any- 
thing in the context or surrounding circumstances to qualify such 
meaning : and it was not so qualified by the fact that the donco was 
a widow. In this case the context rather strengthened the pre- 
sumption that the word was intended to bear its proper technical 
meaning. 

Sog V. Chukkun Lai Soy, L. B., 24 I. A., 

I. ^ ^ Calc., 834, and Kollany Kooer v. Luchmee Ferehad 

24 W.R., 395, followed. 

Bnrajmani «. Eabi Nath 0 jha, I. L. R., 80 AH. ... 84 
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Paqb. 

HiKiJTT Law — Hindi; widow — Mortgage of island's estate adversely 
to adoptive son — Sxiit to enforce mortgage against adoptive son — 

Act No. ly of 1882 {Transfer of Troperty Act), section 52 — ^Lis 
pe’aieviB—Conteniiotis suit— Application for leave to sue in forma 
pauperis— Trocedure Code, section 410,1 A mortgage of 
part of her late husband’s estate was executed by a Hindu widow- 
in defiance of the rights of her husband’s adopted son, and in fact 
in collusion with the mortgagee and in order to deprive the 
adopted son of his adoptive father’s estate. Shortly before this 
mortgage was executed by the widow tho adopted son had applied 
for leave to sue in foi'jnu pauperis for the recovery of his adoptive 
father’s estate. Held, on suit by the mortgagees to enforce their 
mortgage against the adopted sou, then in possession, that tho 
suit must fail, both because tho fact of tho estate liaving to some 
slight extent benefited by tho money borrowed was not sufficient 
under the circumstances to make the mortgage enforceable 
against the adopted son — Hanoomanpersaud Tanday v. Mxtssumat 
JBalooee Munraj Koomceree, 6 Moo. I. A., 393, distinguished — and 
also because of the application of the doctrine of Us pendens. 

JFaiyaz Husain Nlian v. Trag Narain, 1. L. B,, 29 All., 839, referred 
to. 

Ambika Partap Singh v. Dwarka Prasad, I. L. B.; 30 All, 95 

Widow, See Hindu law ... ... 95 

Inibntion, See Act No. XLV of 18G0, sections 28, 231 ... ... 93 

Lis PENDBNS, fi'ce Hindu law ... .„ 95 

Mobtgage— IJsufx-uciuary xnort gage— Ouster of mortgagees— Adverse 
poeeeeefoM.] One of the purchasers of the equity of redemption 
in a usufructuary mortgage ousted the mortgagees and took posses* 
sion of the entire mortgaged property which ho retained for more 
than twelve years ; but it was found that he never denied the 
mortgagors’ title, and that the mortgagors had no right to present 
possession. Held, that there w-as no adverse possession as against 
the other mortgagors, although there w'ns ns against the mort- 
gagees, end that the right of redemption was not lost : the ouster 
of the mortgagees did not entitle the plaintiff to re-enter into 
possession. Muhonmad Husain v. Mul Cliand, I. L. B., 27 All., 

395, CJiinio v. JanTci, I. L. B., 18 Eom., 61, JBcjoy Cliunder Naner- 
jee V. Sally Trosonno Moolcerjee, I. L. B., 4 Calc., 327, and Yitliola 
V. Oangaram, 12 Bom., H, C. Eep., 180, referred to. 

Ismdar Khan v. Ahmad Husain, I. L. E., 30 All. ... 119 

Paeties, See Civil Procedure Code, section 362 ... ... 117 

Peactice, See Criminal Procedure Code, section 439 ... ... 116 

Peockdtjee — belief granted xvliich teas not aslced for ly the plaintiff s— 
Appeal— Court j'ee.~\ The f)laintjffs in a suit for sale on a mort- 
gage were gr.nmed by tho first Court a relief for which they had 
not asked and which could rot properly have heeu granted to them 
without on amendment of the plaint. On appeal by one of tho 
defendants the appellant w-ns made to pay an additional court fee 
corresponding to the relief granted to the plaintiffs. The plaintiffs 
lespoudeuts were also required to make good the deficiency in tha 
court fee paid in the first Court. This tho plaintiffs declined to do 
unless^ the decree w-as confirmed in its entirety. Held, that the 
plaintiffs were not entitled to retain the full benefit of the first 
Courts decree nor liable to pay the additional court fee ; and tho 
appellant might on application to tho proper authority obtain a 

^ the excess court fee which he had been erroneously com* 

jpelled to pay. 

Indar Sen Singh v. Eikhni Singh, I. L. B,, 30 All. 
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remainder of tlio term. But for tho fact tlmt the lease was a ’ 
registered dociiTTicnt, nnd that tlie rent had boon paid ho‘n6. fide 
in ndvunce, in aecordnnco with tho cmulition in it, tho phaintifi’ 
would ]iroh,ably have been in a position to cslabli.sii liis claim ; 
but in view of tho fact that tlio lease was registered and tliat 
]).aymont ol’ the rent (diiimcd has been made in a ;cordanco with 
it hand fiO.c before the date of the jdnintiiPs purehaso, wo 
are unable to dissent from the decision of the learned District 
•Tudgo. T!:o ]iayment of rent Ireforc it becomes due is not 
ordinarily a fuHilment of the obligation iinjjoscd by a cove- 
nant to pay rent, but is in fact an tulvance to the lessor with 
an agreement on liis part that wlion the rent becomes due such 
advance will ije treated as a fulfilment of the obligation to pay 
tlio rent — sec Dc Nidiolh v. S'luiulcrs (1). hVo must hold, in view 
of the facts in this case, that tho rent sought to be recovered in 
this suit was satisfied pursuant to tho provisions of tho lease by 
tlio advance previously ra.ado. Tho plaintiff appellant cannot 
coruphiin, inasmuch as he did not take tho precaution of making 
inquiry ns to whether or not any money had boon paid in 
advance as provided for by tho document. Wo thoreforo dismiss 
the appeal with costs. 

Appeal dismissed, 

PKIVY COUNCIL. 


SURA.IMANI ABD OTHEHS (Defendants) r. RABI NATH OJ II A and 
ANOTBEB (PLAINTirrs). 

[On nppoal from tlic High Court of Judicature at Allabahad.] 
Sindvlato — Gi/l — Construction of deed of gift — " MaJiL’ *’ — Gift to xoidoio 
as “ malik wa khud ikhtii/ar ” — “ Absolute ownership ” — Eeritalle 
and alienable csiulc — No dislinciion between male and female dones, 

A Hiudu oxccutcd a deed of gift of iimnorjblo property, to take effect 
after bis death, to each of his two wives nnd his daugbter-in*law, “ na owners 
(mnliks) with proprietary powers.” One of bis widows on coming into pos- 
session of her share made a will disposing of it in favour of her brother. In 
a suit by the next heirs of the donor questioning hor power of alienation 
Eeld that in the true construction of tho deed tho widow took a hori- 
tnhlo and transforablo estate in tho property. Tho use of tho word" malik ” 
implies " absolute ownership ” unless there is anything in the context or 

Fretcnt Lord^RoBEETSON, Lord Coddtns, nnd Sir AETntrB.WiisON. 

(1) (1870) L. R., 6 C. P., GS9. 


INDEX. 


PaQi;, 

SeIiISiotts ENDO'WTiiENT — T ettst — Vncevlainty — Incomo of villayos to le 
applied to “ chm'itaile purposes ” at a dharamshala which the settlor 
had founded.'] By a deed of trust or ihontncuna, tlio owner of seven 
villages settled tlie income thereof to the extent of Rs. 600 a month 
to bo applied to “ charitable purposes ’’ at a dharamsala which 
■ he had founded. In course of time ^ono of the villages mentioned 
in the deed of trust was alienated by a person who was at the time 
acting as trustee. Meld, on suit by the trustees to have the salo 
cancelled and to recover possession of the village, (1) that the trust 
was not void for uncertainty, and (2) that it was not competent to ‘ 
the court in the suit as framed to declare that the village in suit 
was charged with a proportionate part of the total income of the 
seven endowed villages. Sanchordfts Fandravandas v. Farmtihai, 

I. L. B., 23 Bom., 726, referred to. 

Gordhan Das r. Chnnnl Lai, I. L. E.., 30 All. ... ... Ill 

EETisiOir,iS'atf Criminal Procedure Code, section 439 ... ... 110 

Sakctiok to peosectttb, jSsfi Criminal Procodnro Code, section 196 ... 109 

Tbttbt, See Religions endowment ... ... ... Ill 
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pleaded that the will of leliwar Nath Ojha conferred on Suivaj- 
mani a heritable and alienable estate which she was competent to 
transfer by iier will. 

The Subordinate Judge held that the will of Ishwar Nath 
Ojha only gave Surajmani the limited estate for life of a Hindu 
widow, and did not empower her to alienate the property. He 
therefore decreed the suit and made the declaration prayed for. 

On appeal the High Court (Kxox and Airman, JJ.) affirmed 
the decree of the Suboidinate Judge. 

The case before the High Court is reported in I. L. R., 25 
All, 351. 

On this appeal — ■ 

DeGruyther for the appellants contended that on the proper 
construction of the will of Ithw’ar Nath Ojha the appellant Suraj- 
mani acquired a heritable and transferable interest in the property 
devised to her. The word “ malik ” of itself implied absolute 
ownership, and therefore carried the power of alienation with it, 
unless there was anything in the will or deed of gift to qualify 
such meaning. Reference w^as made to Lalit Mohun Singh Roy 
V, Chulcicun Lai Roy (1); Rajnarain Bhadury y. Aushutosh 
ChueJeerhutty (2) and the same case on appeal Rajnarain Bha- 
dury V. Kaiyani Dahee (8) ; Padam Lai v. Tek Singh (4) ; 
Mayne’s Hindu Law, 6th ed., page 865, section 665 ; 7th ed., page 
890, and Jiwan Panda v. Sona (5). Here there were no words 
to qualify the nature of the gift. 

Ross for the respondents contended that the word “ malik ” 
meant “ oAvner,” and not necessarily “ absolute owner ” ; the real 
meaning of the phrase in the will was “ owner with independent 
authority.” Reference was made to Mathura Das v. Bhikhan. 
Lai (6) ; Janki v. Bhairon (7) j Stoke’s Hindu Law Books, 
Dayabhaga, page 241, chapter I, sections 1, 18, 19 and 23 ; Id. 
Mitakshara, Part II, page 873, chapter I, section 1, placitum 20. 
Mayne’s Hindu Law, 7th ed., page 527, section B97;Harilal Pran- 
lal V. Bai Rewa (8), and Mahomed Shamsool Hooda v. Shewak- 
ram (9). There must in the case of a wddow be express words 

(1) (1897) L. U., 24 I. A. 76 j (5) (1869) 1 N-W. P., 6. 

1. L. R., 24 Calc. 834. 

(2) (1899) I. L. R., 27 Calc., 44. (6) (1896) I. L, R., 19 All., 16. 

(3) (1900) I. L. R., 27 Calc., 649. (7) (1896) I. L. K., 19 All., 133 (136). 

'4,) (1906) I. L, R., 29 All., 217. (8) (1895) I. L. R., 21 Bom., 376, 

(9) (1874) L. R,, 2 I. A., 7 (15) ; 14 B. L. E., 226 (231,232). 
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Court of firj-t. instance (Assistant Collector) decreed the plaintiff’s 
claim practically in full. On appeal by the defendants, how- 
ever, this decree was reve sed and the suit dismissed. The 
plaintiff appealed to the High Court. 

Sir Waller Colvin, Mr. W. K. Porler and Lala Girdhari 
Lai Agarwala, for the appellant. 

Mr. Abdul Majid, for the respondents. 

Stanley, C.J., and Bukkitt, J. — The question for deter- 
mination in this litigation is a novel one. One Sajjad Husain 
was the owner of ceitain property at or prior to the year 1898. 
On the 21st of September of that year he granted a lease to the 
defendant of portion of this property for a terra of 10 years, that 
is, from 1806 to 1315 Fasli (inclusive). The lease contains a 
very unusual provision to the effect that if at any time during the 
currency of the lease, the lessor should demand any portion of the 
rent in advance from the lessee, the latter would be bound to 
pay it on obtaining a receipt. The lease was registered and is 
not disputed here, On the 25th of December 1902 a sum of 
Rs. 1,520 was paid in advance for rent by the lessee to the lessor 
on demand made .by the lessor in pursuance of the provision in the 
lease to which we have referred. This payment, it is found, 
satisfied the rent payable up to the end of 1314 Fasli. On the 
20th of October 1903 the plaintiff appellant purchased the 
property so leased at a sale in execution of a decree obtained 
against Sajjad Husain. He instituted the suit out of which this 
appeal has arisen for recovery of the rent for the year 1311 and 
part of 1312 Fasli, which had been already paid. He w^as met 
■by the defence that the rent for that period -had already been 
paid to Sajjad Husain under the provision in the leJise. 

The question is whether under such circumstances this is a good 
defence to the suit. As we have said, the lease is a registered 
document and the plaintiff appellant must be deemed to have pur- 
chased with knowledge of it. It was open to him when he was 
contemplating the purchase to make inquiry of the lessor or lessee 
as to whether or not any rent had been paid in advance accord- 
ing to the provision in the lease. He appears to have neglected 
to do BO and purchased the property, no doubt, in the belief that 
he would be entitled to the rent from the date of purchase for the 
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coKloncl thnl these words nro amply .sufiicient to confer an alien- 
able oslafco. The rc.spondenJs, on the other Imml, contended, and 
the Courts below have held, that under these word.*;' the lady took 
no more than the ordinary cslalc of a Hindu widow, which is 
inalienable except in special conditions which are not alleged to 
exist in this case. 

After the death of her husband Musammat Surajmani entered 
into possession of the propcity given to her njid has purported to 
dispose of it by will in favour of licr brother Piain Is'ataiu Ojha. 
The present suit is brouglit by tl;c jdaintiffs (respondents) ns 
heirs of Ishwar Kaih and of Surajjuani for a declaration that the 
latter was incompetent to execute the said will, and it is again.sb 
the decision in their favour that this upj.cal is brought. The 
effect of the word “ inalik” in toslaincntary gifts has been often 
discussed in cases decided in the diilcreut Courts in India, where 
there has been apjiarcntly .some fluctuation of ojiinion. For 
instance, since this case was decided in the High Court of 
Allahabad, the same Court, diflerontly constituted, has refused to 
follow it and expressed the opinion that the words in question 
passed the absolute estate, Padam Lai v. Tth Bingli. (1). 

In the present case the Subordinate J udge seemed to recognize 
that the trend of the decisions of the Calcutta Courts was opposed 
to his view, but felt bound to follow what ho thought was the 
result of the Allahabad cases, whicli were binding upon him. 

In Kollany Koocr v. Litchmce Per shad {2) decided in 1875, 
Mittcr J., in dealing with the case of a will where the donees 
were the widow and daughter of the testator, and the word 
“ malik ” was used, thus expresses himself (at p. 396) : — 

“ As far ns tlio words go, I think it is plain that the testator intended 
to make an absolute gift of his property in favour of his widow and daughter. 
Ho says tha. after his dc.ath they shall bo (maliks) proprietors and his entire 
estate shall devolve upon them. In Jotondro Mohun Tagore v. Ganendro 
Moliun Tagore (3) the Judicial Coinmitteo say : — 'If an estate were given 
to a man simply without express words of inheritance, it would, in the 
absence of a conflicting context, cany by Hindoo Law (as under tho present 
state of the law it docs hy will in England) an estate of inheritance.’ In 
tho testamentary instrument under our consideration, from the context it 
does not appear that tho testator intended a limited gift in favour, of Bani 

(1) (1906) I. L. R., 2,1 All., 217. at pp. 22 [, 222. . (2) (1876) 24 W. R., 896. 

(3) (1872) L. R. I. A., Sup. Vol,, 47 (66) t 9 B. L. R., 

877 (396) ; 18 W. R., 369, at p, 366. 
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Buirounding circumstances to qualify such meaning ; and it was not so quali- 
fied hy the fact that the donee was a widow. In this case the context rather 
strengthened the presumption that the word was intended to bear its proper 
technical meaning. 

Lalit Mohun Singh Hoy v. ChuJeJeun Lai Hog (1) and Kollaiig Kooer v. 
Luchmee Fershad {2) followed. 

, Appeal from a judgment and decree (2nd November 1903) 
of the High Court at Allahabad ivhich affirmed a judgment and 
decree (11th March 1901) of the Court of the Subordinate Judge 
of Gorakhpm’, 


The main question raised on this appeal ivas whether the first 
appellant Surajmani had or had not the power of alienation in 
regard to the property in suit. The following pedigree explains 
the suit and the relationship of the parties thereto. 

ISHWAR NATH OJHA. 


First wife, Musammat Dhan Mati. Second wife, Musammat Surajmani, 
I first defendant. 

Deo Nath Ojha=Musammat Safasw.ati, 
died before suit. 

Pirthumani, 


. ' . . . I 

Rd.bi Nath Ojha, plaintiff. Qanga Dhar Ojhn, plaintiff. 

The property in suit belonged ti Ithwar Nath Ojha, who dice 
about 1882 leaving him surviving all the other per.sons named ii 
the pedigree except his son, Deo Nath Ojha. On 2ud April 1 87: 
he executed a will, of which the material portion is .set out in tlioi, 
Lordships’ judgment, leaving portions of the projici’ty l.f) L)!)/u 
Matl, Surajmani, and Saraswati respectively. On Xt-liwai* NiilJ 
Ojha s death Surajmani took possession of the property dovi; od tr 
her, and on 19ch March 1896 .she made a will by wl ieli iiliu piii'- 
ported to dispose of it in favour of her hrotlicr Jlam Niuvdn Ojhr. 

who- died piior, to .the institution of tho pic.-ent eiiit, whh'lt Wfn 
ffi’ought on 4th September 1900 by Habi Kath Ojha and 
i.ar j a or S' declaration that Surajmani wa/-, IdConiia-.lont O 

execute the will of 19th March 1896 or to alianatn tl.o p/'opo;^v^ 
^^The defendants were Surajmani and tho hclrr. ol’ iinw 
Oj a, who denied the right of the 'plaintiffi-, W ana wi 

of'Ishwar Nath Ojha and 

(1) (1897) L, R. 24 I. A 76*1 7/-v /< * I' ^5'^- 

24 Call., 834, ^ ^ '' 
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1007 

SiniAJMANt 

r 

Kabi Natii 
Ojha. 


jire.-^uinption of ubf-oliite o\vncr.slnp irupliccl in tlio word iiinlik,” 
tl'.o context does socm to .strongtlion the presumption that tbo 
intention was tisul “ inalik ” should hi nr its proper technical 
inenning. It is to he observed that tiie gift to the testator’s 
dnughter-in-biw, iMusannnnt Snrnswnti, is rondo in precisely tlie 
Futno terni'. Tlie lenriied counsel for the respondents was 
unable to adduce any reason for holding that in her case the gift 
should be cut dov.-n to anything less than a full proprietary 
right, and, if this be admitted, the respondents Imvo to contend 
for two contradictoiy interpretations of the same piirnsc. 

In tl>c result, tliorefore, with tlio greatest re'peat for tlic 
learned Judges in the Courts below, tlieir Lordships are unable 
to agree with their decision. Their Lnids’.ips will humbly 
• advise His !Majcsty that the appeal he allowed and the dcerce.s 
of both Courts below dischiugod, and instead thereof the suit 
dismissed Avith co-ts in both Courts. The respondents will pay 
to the appellants the co.'^t* of this appeal. 

Appeal allowed. 

Solicitors for the appellants — Pyke, Parrott & Co. 

Solicitors for the respondents — Of^horn Jenkyn c& >So7t. 

J. V. ^y. 


907 APPELLATE CIVIL. 

It 17 . 

Befvve Mr. Justice JBanirji and Mr. Justice Aihvian. 

ASHIQ HUSAIN and oTHKns (DrrENPANTB) r. ASGHAUI BEGAM and 

another (Plaintiffs).* 

Act (Local) No, II of 1^01 (Agra Tenancg Act), section 32—NTproprietarg 
holding — Suit ytr j>c»«c.T*io.a of half of an exproprietarg holding. 

The phuutiffs sued to recover possession of one In' If of nn exproprictnry 
holding, and added n pmyor for ” any other relief which might in the opinion 
of the Court he deemed just and proper" Meld tint the suit f"r possession 
of half of the cxpropriolavy holding would not lie, being opposed to section 
32 of Iho Agr.^ Tenancy Act, IPOl, but that, on tlio finding that the plaintiffs’ 
share in the holding was one half, tho pUintiffs wore entitled to a decree 
decl.iring their right to n half share. 

This was a suit brought by Musammat Asghari Begam and 
Musaramat Akbari Begam, the daughters of one Masum Ali, for 

* Second Appeal No. 196 of 1905 from a decree of Alopi Prasad, Addi* 
tional Subordinate Judge of Morndabad, dated the 23rd of December 1904, 
modifying a decree of Mohan Lai Huhkn, Munsif of Havali, Moradabad, dated 
the 29th of June 1904. 
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in the will or deed of gift which give powers beyond what are 
given by the word “ malik, ” In tlie ease of Rajnarain Bha- 
duryy. Ausliutosli Ghuckerhutty (1) and the same case on appeal 
(2) both the original and appellate courts held that there was 
something more than the mere gift of ownership, and that the 
additional words gave an absolute estate wuth power of alienation, 
and on that ground they distinguished the case from the Bombay 
ca=e above cited. The Courts below were right, it was therefore 
submitted, in holding that the appellant Surajmani took only a 
limited estate in the property. 

replied referring to Mahomed Shamsool Booda 
V. Shewakram (3) j and Kollany Kooer v. Luchmee Pershad 

( 4 ). 

1907j December 5th;*— The judgment of their Lordships was 
delivered by Lord CoMiiixs 

- This is an appeal from the High Court at Allahabad affirm- 
ing the decision of the Subordinate Judge of Gorakhpur, The 
question is whether the first appellant, Musammat Surajmani, 
acquired a right to alienate the property now in suit under a 
deed of gift or testamentary instrument of her late husband, 

Tshwar Nath Ojha. The material part of the document is as 
follows; — 


I now of my own free will aud accord while in a sound state of mind 
an in enjoyment of my senses make a gift of the entire vilkige Dwarkapur 
Nankar in tappa Asnari and half of the village Telporwa in tappi Pachbar to 
usammat Dlianmati, my first wife, the entire village Doharia Khurd in tappa 
Banjarha and half of mauza Telpurwa aforesaid to Musammat Surajmani. my 
SMon wife, and half of mauza Jamla Jot, % e., an eight unna share in it, in 
■ pp ill pir to Musammat Sarsuti, my daughter-in-law, out of the aforesaid 
pioper y without consideration on the conditions that during my lifetime 
rema,in in possession of the said property us heretofore, and my name 
in 1 ecordtd in respect of it in the public records and the MusanimiitN 
. , shall be maintained by me, that after my death they shall under 
ument get their names recorded in the public records in rospoct ef 
'th properties given to 'them and remain in posscBBiou an OWIKH'M 

^ Prist-’ry powers,; and that if perchance I have a male isHUO luU'eitl'IiOl', 
o gift shall be considered null and void as against him." 

® wolds translated “ as owners with propriotury powOl'ri’*' 
are in the original “ malik wa khud ikhtiyar.'^ Tho ii))pt'lltuibt 
(i) (1899) 1. L. R., 21 Calc , 44. (3) (1874) L. 11., 2 A 7 (1*1) t 

^.i) (iSOO) I. L. R., 27 Calc,, 649. (4) 24 W, it., 
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as a pro formd defendant, and the lower appellate Court found 
that she had ceased to have any interest in the property. It is 
clear that the other defendants could have maintained the appeal 
even if she had not joined them. Under these circumstances 
we cannot hold that the appeal of the other defendants has 
abated. It of course abates so far as it is an appeal by Said-un- 
nissa. 

The first plea in the memorandum of appeal is based upon the 
provisions of section 32 of the Tenancy Act which says that no 
suit for the division of a holding shall be entertained in a Civil 
or Revenue Court. The decree of the lower appellate Court 
awarding to the plaintiffs possession of a half share and directing 
the dispossession of the defendants from the share is substantially 
a decree for the division of the holding. This, according to the 
language used in sub-section (2) of section 32, is a decide which 
no Court, Civil or Revenue, can pass. It may be that the inten- 
tion of the Legislature was to forbid the institution of a suit for 
the division of a holding as against the landholder only, but the 
language used in the said sub-section is general and does not give 
effect to any such intention. The plaintiffs, however, in their 
plaint ask for such other relief as the Court might deem fit to 
grant; and, therefore, if they are entitled to any other relief, it 
would be only just that such relief should be decreed to them, 
■- The Court below has found that the extent of the plaintiffs’ share 
in the holding in question is half. That finding is based upon 
evidence, and is conclusive in this second appeal. Upon that 
finding the plaintiffs are entitled to a declaration that they have 
a right to a half share in the holding jointly with the defendants 
Nos. 1 to 4 and this declaration, we think, is what ought to have 
been granted in the present suit. 

The second plea taken in the memorandum of appeal is based 
upon a misconception. 

The third and fourth pleas are concluded by the findings of 
the Court below. 

The fifth plea has in our opinion no force. Upon the finding 
of the Court below the plaintiffs are entitled to the mesne profits 
awarded to them. We therefore vary the decree of the Court 
below to this extent that, in lieu of the decree for possession of a 
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- Kooer and Uma Ivooer. Therefore adopting the rule of coustruotjon above 
quoted vre must hold that the gift in question w.as an absolute gift unless it 
can be shewn that by the Hindoo hw gift to a female me.ans n limited gift or 
carries with it' the effect of creating an estate exactly similar to the 'widow’s 
estate ’ under the law of inheritance. I nin not aware of any such provision 

of rfferred to any authority in support 

The quGation as to the eS'ecfc of the woid malik ” came 
before this Board in 1897 in the case of Lalii Mohun Simh 
Roy V. Ohnkhm Lol Roy (|). 'J'lio donee in tlnit case was a 
man, tat the iinnoiplos of interpretaiicn laid down wore of 
general application. Referring to the donee the leslaloi- said 

tw, :: r;:;:". • ■ , ■ - »< 

my sthalabhishikta and becoming owner (m'aliH cf all 

ties, &c.. shall, remaining my Btlfal thhish l-‘ ■ 

the Iswarshebas . . eniov witl ; ' of 

the proceeds of my estate The 

exorcise ownership (malikatwai o;er all IheTrVcrtr’ " 

I. A.^'saysr^^^^ i^c^goient Lord Davey, atp. 88 of L. IL, 24 

^'88 not disputed *1 i. .i 

been one, or his daughter if there' ha,n ! “ 

tieritable and alienable oJtatc x- ° "bsolulo 

gift to the appellant were that tho words of 

alienable estate. Tho words ' 1 ^ ® i”™ “iso an hori table and 

properties ’would, unless the -y OBtatos and 

soiBcient for that purnose even °n indicated a different moaning, bo 
and so on in succession ’ which 13!°^ ^ T 

^iJls and ],ave acquired the force of t/i ^iiadoo 

and alienable 'o.tato.» "“■•'>• '"nvoyine «» liopitabi, 

“ malik ” as'wanli*'' “"<1 apply the same view of the word 
order to cat down the 2ll 

imports something must he ’ 'g''‘s that the word 

Nothing has been found ^ .h ™ ‘1"”’*^^ ‘‘• 

eireumstances or is reltej , ° surrounding 

that the donee is a w ^3" bhe lespondents, but the fact 

decided in the ^ widow, which Avas expressly 

is nothing in the c- ®ase not to suffice. But while there 

(1)(1897 )l.b 2 .rr"^ ^"“'o^nding facts to displace tho 
24 Caic., 834. ‘ ” (2) (1876) 24 W. R.,,8a6, 
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as a pro formd defendant, and the lower appellate Court found 
that she had ceased to have any interest in the property. It is 
clear that the other defendants could have maintained the appeal 
even if she had not joined them. Under these circumstances 
we cannot hold that the appeal of the other defendants has 
abated. It of course abates so far as it is an appeal by Said-un- 
nissa. 

The first plea in the memorandum of appeal is based upon the 
provisions of section 32 of til e Tenancy Act which says that no 
suit for the division of a holding shall be entertained in a Civil 
or Revenue Court. The decree of the lower appellate Court 
awarding to the plaintiffs possession of a half share and directing 
the dispossession of the defendants from the share is substantially 
a decree for the division of the holding. This, according to the 
language used in sub-section (2) of section 32, is a deciiee which 
no Court, Civil or Revenue, can pass. It may be that the inten- 
tion of the Legislature was to forbid the institution of a suit for 
the division of a holding as against the landholder only, but the 
language used in the said sub-section is general and does not give 
effect to any such intention. The plaintiffs, however, in their 
plaint ask for such other relief as the Court might deem fit to 
grant j and, therefore, if they are entitled to any other relief, it 
would be only just that such relief should be decreed to them. 

~ The Court below has found that the extent of the plaintiffs’ share 
in the holding in question is half. That finding is based upon 
evidence, and is conclusive in this second appeal. Upon that 
finding the plaintiffs are entitled to a declaration that they have 
a right to a half share in the holding jointly with the defendants 
Ros. 1 to 4 and this declaration, we think, is what ought to have 
been granted in the present suit. 

The second plea taken in the memorandum of appeal is based 
upon a misconception. 

The third and fourth pleas are concluded by the findings of 
the Court below. 

The fifth plea has in our opinion no force. Upon the finding 
of the Court below the plaintiffs are entitled to the mesne profits 
awarded to them. We therefore vary the decree of the Court 
below to this extent that, in lieu of the decree for possession of a 
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possession of a half share of an exproprietary holding, 17 bighas 
7 biswas in extent, and for dispossession of the defendants from 
that share, the allegation being that the defendants had taken 
possession of the ^^'hole of the holding. The plaintiffs also 
claimed mesne profits. The plaint contained a prayer to the 
effect that the plaintiffs might be granted any other relief which 
might, in the opinion of the court, be deemed just and proper. 
The court of first instance (hlunsif of Havali, Moradabad) gave 
the plaintiffs a decree for joint possession of 15 million odd siliams 
out of 76 million odd sihams. From this decree the plaintiffs 
appealed. The lower appellate court (Subordinate Judge of 
Moradabad) decreed their claim for possession of a half share out - 
of the whole and also for mesne profits. The defendants there- 
upon appealed to the High Court. ' 

Munshi Gulzari Lai, for the appellants. 

Munshi Gohul Prasad (for whom Mr. M. L. Agarwala), for 
the respondents. 

Baeerji and Aikman, JJ. — The suit w'hich has given rise to 
this' appeal was brought by Musammat Asghari Begam and 
Musammat Akbari Begam, the daughters of one Masum AH, for 
possession of a half share of an exproprietary holding, 17 bighas 
7 biswas in extent, and for dispossession of the defendants from 
that share, the allegation being that the defendants had taken 
possession of the whole of the holding. The plaintiffs also claimed 
mesne profits. The plaint contained a prayer to the effect that 
the plaintiffs might be granted any other relief which might, in 
the opinion of the Court, be deemed just and proper. The Court 
of first instance gave the plaintiffs a decree for joint possession 
of 15 million odd sihams out of 76 million odd sihams. From this 
decree the plaintiffs appealed. The lower appellate Court decreed 
their claim for possession of a half share out of the whole and also 
for mesne profits. The defendants have preferred this second 
appeal. One of the appellants Musammat Said-un-nissa died 
after the institution of the appeal, and although six months have 
expired from the date of her death, no legal representative has 
been brought on the record in her place. On this ground it was 
contended on behalf of the respondents that the appeal had abated. 
We are unable to accept this contention. Said-nn-nissa was sued 
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ofiSciatiog Sessions Judge of Benares. The three accused were 
committed to his Coiirf; charged with the offence of counterfeit- 
ing coin, punishable under section 231, Indian Penal Code. It 
is proved and admitted that under the direction of Qadir Bakhsh 
the first accused, the other two accused, who are workmen in his 
employment, manufactured, out of German silver, coins which 
we have satisfied ourselves by inspection closely resemble genu- 
ine coins current in the Nepal State. The learned Officiating 
Sessions Judge was* of opinion that as it was not the intention of 
the accused that deception should be practised, nor bad they 
knowledge that deception was likely to be practised, no offence 
was committed. He refers to the explanation appended to 
section 231, Indian Penal Code, which, we may remark, has no 
application to the case, lie overlooked the provisions of section 
28 of the Code in which the word counterfeit is defined and in 
particular the second Explanation appended to that section. 
That Explanation is as follows ; — “ When a person causes one 
thing to resemble another, and the resemblance is such that a 
person might be deceived thereby, it shall be presumed, until 
the contrary is proved, that the person so causing the one thing to 
resemble the other thing intended by means of that resemblance 
to practise deception or knew it to be likely that deception would 
thereby be practised.” As we have said above, the coins manu- 
factured by the accused are very good imitations of a genuine 
coin, and we have no hesitation in holding that persons might be 
deceived by the resemblance. That being so, the presumption 
referred to in the Explanation arises, and it is for the accused to 
prove that their intention was innocent or that they did not know 
that it was likely that deception would be practised. The learned' 
counsel who has appeared on behalf of the accused contends 
that the accused have discharged the onus which lies on them. In 
support of his contention he has referred to the low charge made 
by the accused for ihanafacturing the coins ; to the fact that the 
accused manufactm’ed a larger number of coins which are not 
current than of coins which are current in Nepal; to the frank 
admission made by the accused, and to the absence of conceal- 
ment. These are .undoubtedly circumstances to be taken into 
consideiation, but we aie of opinion that they are insufficient to 
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half share in 17 bighas 7 biswas and dispossession of the defend- 
ants from that share, we make a decree declaring the plaintiffb 
entitled to a half share in the said land jointly with the first four 
defendants. In other respects we affirm the decree of the Court 
below. We direct the parties to bear their own costs in this Conit. 

Decree onodified. 


APPELLATE CRIMINAL. 


Before Mr. Justice Bancrji and Mr. Justice Aihnan. 

EMPEROR V. QAUIR BAKttSH And oiHEns. * 

Act Wo. XLV of 18Q0 (Indian Penal Code), sections 28, 231 — Counterfeiting 

coin — I) efiniiion— Intention. 

In order to constitute the offence defined by section 231 of the Indian 
Penal Code, it is not necessary that the counterfeit coin should be made with 
the primary intention of its being passed ns genuine : it is sufliciont if the 
resemblance to genuine coin is so close that it is capable of being passed ns 
such. 


In April 1907 certain I^epalese came to the shop of one 
Qadir Bakhsh in Benares^ and at their request Qadir Bakhsh 
agreed to make for them in German silver a number of imi- 
tations of a current Nepalese coin, a sample of w'hich was given 
to him. The coins were seemingly not intended originally to be 
passed as genuine coins, for it was stipulated that they should be 
made with hooks attached to them j but in fact this was not done, 
and the coins were handed over plain. The coins when made ■svere 
a very passable imitation of the original, and, as the High Court 
found, might well be used for purposes of deception. On these 
facts Q,adir Bakhsh and two of his workmen were committed for 
trial under section 231 of the Indian Penal Code, but were 
acquitted upon the ground that the coins were made for use as 
ornaments only and there was no intention to pass them off as 
genuine coins. Against this order of acquittal the present 
appeal was preferred by the Local Government. 

The Government Advocate (Mr. A. B, JRyves) for the Crown. 

Ml. Q-. Dillon j for Q,adir Bakhsh, 


Baneeji and Aikman, JJ. — This is an appeal by tlio Lc 
Government from an original order of acquittal pasiod by 

Appeal No. 656 of 1907, against an order of Baij Nittb* Rewi 

Judgeof Benares, dated the 3rd of July a907. 


1907 

ASHIQ. 

Hcsatn 

f. 

A5SS.^RI 

Ur.f^AK. 


1907 

Wovemherl^ ■ 


96 


THE INDIAN LAW EEPORTS, [VOL. XXX. 


1907 


Ambika 

Pabtap 

Singh 

r. 

Dwaeka 

Peabah. 



circnnifitancos to make tho mortgage onforccablo against tlio adopted son — 
Sunoomanpersaud J?avdnij v. Mvssumat liahooco Mvm-aj Koontoeree (]) 
distinguished — and also because of the application of the doctrine of Us 
pendens. Faiyaz Husain Khan v. Frag Narain (2) referred to. 

This "was a suit brought by Dwarjea Prasad and others a.s 
mortgagees to enforce payment of the amount alleged to be due 
on a mortgage of the 17th of January 1894. By this mortgage 
Musammat Dalel Kunwar, the widow of one Chaudhri Gandharp 
Singh, alleging herself to be the owner in possession, hypothe- 
cated a ten biswas share in four villages to secure a principal 
sum of JRs. 7,000 in favour of one Shukul Ganga Prasad, deceased, 
the father of the four plaintiffs. The mortgaged property formed 
part of the estate of Chaudhri Gandharp Singh, who died on the 
23rd of December 1891, leaving the defendant Ambika Partap 
Singh, his adopted son and heir, and also his widow Musammat 
Dalel Kunwar him surviving. A claim to tins estate was set up 
on behalf of Bindraban alias Ambika Partap Singh, the grand- 
son of the mortgagee and son of the plaintiff Shukul Dwarka 
Prasad. He was put forward as being the adopted son of 
Gandharp Singh, and was strongly supported in this claim by 
Dalel Kunwar. Thereupon the defendant Ambika Partap Singh 
instituted a suit in Jormd fan'peris in the Court of the Subordi- 
nate Judge of Mainpuii for recovery of possession of the estate 
of Gandharp Singh, and his claim was decreed on the 21st of 
March 1896. An appeal to the High Court was preferred, but 
the decree of the Court below was upheld on the 12th of May 
1899 and on the 12th of August following he obtained possession 
of the estate. It was during the pendency of this suit that Mu- 
sammat Dalel Kunwar, who supported the false claim of the 
grandson of Ganga Prasad, the mortgagee, mortgaged the property 
in favour of Ganga Prasad as the head of the family of the plain- 
tiffs. In the mortgage deed the money is stated to have been 
borrowed to pay up a decree obtained by parties of the name. of 
Chunni Lai and Munni Lai against Gandharp Singh, and other 
debts due by Gandharp Siugh, and Dalel Kanwar, the mortga- 
gor, and also alleged irrigation charges. 

The Court of first instance (Subordinate J udge of Mainpuri) 
found that Dalel Kunwar acted in collusion with, and was helped 

'(1) (1856)6 Moo., I. A., 393. - (2) (1907) 1. L. R., 29 All., 339. 
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half share in 17 bighas 7 bis was and dispossession of the defend- 
ants from that share, we make a decree declaiing the plaintiffs 
entitled to a half share in the said land jointly with the first four 
defendants. In other respects we affirm the decree ol the Court 
below. We direct the parties to bear their own costs in this Court. 

Decree m.odified. 


APPELLATE CRIMINAL. 


Before Mr. Justice Banerji and Mr. Justice AiTcman. 

EMPEKOR o. QAUiR BAKHSH and others. « 

Act Uo, XL V of 1860 {Indian Penal Code), sections 28, 231 — Counterfeiting 
coin— I) e finition — Intention. 

In order to constitute the offence defined by section 231 of the Indian 
Penal Code, it is not necessary that the counterfeit coin should be made with 
the primary intention of its being passed as genuine : it is sufficient if the 
resemblance to genuine coin is so close that it is capable of being passed as 
such. 

Ix April 1907 certain I^epalese came to the shop of one 
Q,adir Bakhsh in Benares^ and at their request Qadir Bakhsh 
agreed to make for them in German silver a number of imi- 
tations of a current Nepalese coin, a sample of which was given 
to him. The coins were seemingly not intended originally to be 
passed as genuine coins, for it was stipulated that they should be 
made with hooks attached to them ; but in fact this was not done, 
and the coins were handed over plain. The coins when made were 
a very passable imitation of the original, and, as the High Court 
found, might well be used for purposes of deception. On these 
facts Qadir Bakhsh and two of his workmen were committed for 
trial under section 231 of the Indian Penal Code, but were 
acquitted upon the ground that the coins were made for use as 
ornaments only and there was no intention to pass them off’ as 
genuine coins. Against this order of acquittal the present 
appeal was preferred by the Local Government. 

The Government Advocate (Mr. A. E. Eyves) for the Crown. 

Ml. (?. ly, Dillon^ for Qadir Bakhsh, 

Baxebji and Aixman, JJ.— This is an appeal by the Local 
Government from an original order of acquittal passed by the 

656 of 1907, again 8 fe an order of Baij Natb, Sessions 
Judge of Benares, dated the 3rd of July x907. 
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his adopted son and heir, and also his widow Musammat Dalel 
Knnwar him surviving. A claim to this estate was set up on 
hehalf of Bindraban alias Ambika Partap Singh, the grandson 
. of, the mortgagee, and son of the plaintifi’ShuknlDwarka Prasad. 
He was put forward as being the adopted son of Gandbarp 
Singh, and was strongly supported in this claim by Dalel Knnwar. 
Thereupon the defendant Ambika Partap Singh instituted a suit 
in formd pauperis in the Court oh the Subordinate Judge of 
Mainpuri for recovery of possession of the estate of Gandbarp 
Singh, and his claim was decreed on the 21st of March lS9o. 
An appeal to the High Court was preferred, but the decree of 
the Court below was upheld on the 12th of May 1S99 and on the 
12th of August following he obtained possession of the estate. It 
was during the pendency of this suit that Musammat Dalel 
jKunwar, who supported the false claim of the grandson of Gangs 
Prasad the mortgagee, mortgaged the property in favour of Ganga 
Prasad, as the head of the family of the plaintiS's. In the 
mortgage-deed the money is stated to have been borrowed to 
pay up a decree obtained by parties of tbe name of Chnnni Dal 
and Mnnni Lsl against Gandbarp Singh, and other debts due by 
Gandbarp Singh and Dalel Knnwar, the mortgagor, and also 
alleged irrigation chai-ges. 

The learned , Subordinate Judge found that Dalel Kunwar 
acted in collusion with, and was helped by, the plaintiS Dwarka 
Prasad and that she tried her utmost t-o deprive the defendant 
Ambika Partap Singh of Gandbarp Singh’s estate j that Dwarka 
'Pr.a 5 ad was trying his very best to secure the whole estate for 
his own son, setting him up as the real Ambika Partap and also 
setting up a verbal will by Gandbarp Singh in. his favour. In 
his judgment he says : — •• The widow and Dwarka Prasad knew 
very well that the defendant (Ambika Partap) had a strong case. 
They had no hope of success. They therefore tried their best to 
get hold of some portion of the property, and in order to do so 
they got up the bond in suit.” He then states that ^•'they knew 
very well that the question of legal necessity would arise ” and 
had one item, namely, the decree, of Chuuni Dal to support a 
case of legal necessity. As regards the other items he found 
that they were fictitious and false. But he found that Dale! 
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discharge the burden which the law imposee on 

the leaLd Government Advocate has nrged ru h.r g""^" .■ 
is a dangerous thing to manufacture imitations of cur on I c„n 
and this is no doubt the reason for ,the slrmgoncy of ho la« a 
ooutaiued in Explanation 2 of sociion 2a of the Indian 1 cna 
Code. We are therefore of opinion Mint the appeal must bo allowed. 
The learned Government Advocate^ however, does not |ue5s8 for .i 
heavy sentence and explains that the obicct-of the appeal is U) 
obtain a pronouncement by this Court as to whctlier the la\s laid 
down by the Court below was correct. Having regard to this and 
to the circumstances of the case we impose a liglit sentence. M o 
allow the appeal, set aside the order of acquittal, and convicting 
Qadir Bakhsh, Algu and Karim Bakhsh under section 231, 
Indian Penal Code, direct that the District Magistrate do send 
for the three accused and detain them in his Court until the 
rising of the Court. We further order that, the accused Q/idir 
Bakhsh do pay a fine of Bs. 10 or in default undergo one month’s 
rigorous imprisonment. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir JKiUiam 

BurJeUi. 

AMBIKA PARTAP SINGH (Debrndaht) d. DWAKKA PRASAD AM) OTlirus 
(PliAIMIEFB) AND DALEL KUNWAR AKD OTIIBUB (DErKNUAXTB) .• 
Sindulato— Hindu widow -Mortgage of Jmsland’s estate advcrsclii adop- 
tive son— Suit to enforce mortgage against adoptive son— Act Ko.IFof 
1882 {Transfer of Brogerty Act), section b2-Lis pendens—Cont cations 
tttii—Application for leave to sue in formd pauperis— Civil Procedure 
Code, section 410. 

A mortgage ot part of lier lato liusliatiil’s osfcato wos oxcented by a Hindu 
widow m defiance of the rights of her husband’s adopted son, and in fact iu 
; collusion with the mortgagee and in order to deprive the adopted son of his 
adoptive father’s estate. Shortly before this mortgage was executed by tho 
widow the adopted son had applied for leave to sue in formd pauperis for tho 
recovery of his adoptive father’s estate. HeldVon suit by the mortgagees to 
enforce their mortgage against the adopted son, then in poBsession, that the 
suit mnst fail, both because the fact of the estate having to some slight 
extent benefited by the money borrowed was not sufficient under the 
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by, the plaintiff Dwarka Prasad and that she tried her utmost to 
deprive the defendant Ambika Partap Singh of Gandharp Singh^s 
estate; that Dwarka Prasad was trying his very best to secure 
the whole estate for his own son, setting him up as the real 
Ambika Partap and also setting up a verbal will by Gandharp 
Singh in his favour. In his judgment he says — ‘‘ The widow 
and Dwarka Prasad knew verywell that the defendant (Ambika 
Partap) had a strong case. They had no hope of success. They 
therefore tried their best to get hold of some portion of the 
property, and in order to do so they got up the bond in siiit.’^ 
He then states that ‘‘ they knew very well that the question of 
legal necessity would arise” and had one item, namely, the 
decree of Chunni Lai to support a case of legal necessity. As 
regards the other items he found that they were fictitious and 
false. But he found that Dalel Kimwar was competent to mort- 
gage the property for the benefit of the minor owner for the sake 
of saving any portion of it, and that. the mortgage to the extent 
of the amount of the decree of Chunni Lai and Miinni Lai was 
binding upon the defendant Ambika Partap. 

The defendant Ambika Partap Singh appealed to the High 
Court. 

Babu Jogindro Math Chaudhri, Dr. Satish Chandra Banerji 
and Babu Surendva Math Sen, for the appellant. 

IheHon’ble Pandit Sundar Lai and Munshi Govind JPrasad^ 
for the respondents. 

Stanley, C. J., and Burkitt, J..— This appeal is connected 
with P. A., No. 154 of 1905, and arises out of a suit brought by 
the plaintiff to enforce payment of the amount alleged to be duo 
on a mortgage of the I7th of January 1894. By this mortgage 
Musammat Dalel Kimwar, the widow of one Chaudhri Gandharp 
mg , alleging hersel f to be the owner in possession, hypothe- 
cated a ten biswas share in four villages to secure a principal 

favour of one Shukul Ganga Prasad deceased, 
tie. atier of the four plaintiffs. The amount claimed in the 
p amt IS no less a sum than Rs. 38,917, the interest claimed being 
32,556-1-1. The mortgaged property forrried part of the 
^tate of Chaudhri Gandharp Singh, who died on the 23rd of 

ecem or 1891, leaving the defendant Ambika Partap Singh, 
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Dnlel Kunwnr and Bindraban being ilic defendants. Dalel 
Kim war resisted iliis application, and in resisting it acted as 
guardian for Bindrabau. The application was granted on the 
12tli of May 189-i, and the suit was, as we liavo already said, suc- 
cessfully prosecuted by Anibika Partaj) Singh as well in the Court 
of first instance as in the High Court, There was, therefore, at 
the date of the execution of tLc mortgage a contentiouseuit or pro- 
ceeding ponding, in which the right of Ambika Partap Singh’ to 
the property which was comprised in the mortgage was directly 
in question. Section 52 of the Transfer of Property Act pre- 
scribes that during the active prosecution of a contentious suit or 
proceeding in which any right to immovable property is directly 
and specifically in question, the property cannot be transferred 
or otherwise dealt with by any party to the suit or proceeding so 
ns to affect the rights of any other party thereto under any decree 
or order which may be made therein, except under the authority 
of the Court. Ko authority was given to Dalel Kunwar to exe- 
cute the mortgage. jNIr. Sundar Lai, on beiialf of the respond- 
ents, contoudod that the section of the Act in question has no 
application. His argument was that until the application of the 
defendant-appellant for leave to sue in formd pauperis had 
been granted, thiit is, on the 12th of May 1894, there was no 
suit pending within the meaning of that section, and he relied 
upon section 410 of the Code of Civil Procedure, which declares 
that when an application to sue in formd pauperis is granted 
and has been numbered and registered, it shall then be deemed 
the plaint in the suit, and ho argued that there was no suit , 
Xiending at the date of the execution of tiic mortgage inasmuch as 
the application for leave to sue had not at that time been 
numbered and registered. We cannot agree with him in this 
contention. It appears to us that so soon as the defendant filed his 
application for leave to sue, there was a contentious suit, or at 
least a contentious proceeding, pending within the meaning of 
the section, and it is clear that that suit or proceeding was at the 
time being actively prosecuted. In this connection we may 
cite the ruling of theii’ Lordships of the Privy Council in the 
case of Faiyaz Husain Khan v. Frag Narain (1) to the effect 

(1) (1907) I. L. K., 29 All., 339, 
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Kunwar -was competent to mortgage the property for the benefit 
of the minor owner for the sake of saving any portion of it, and 
that the mortgage to the extent of the amount of the decree of 
Ghunni Lai and Manni Lai was binding upon the defendant 
Ambika Partap. 

This ruling is now challenged on the ground that under no 
rule of law or equity is Ambika Partap bound to pay any portion 
of a mortgage executed by a party who could in no way be said 
to have acted for him, but, on the contrary, resisted his claim in 
collusion with, and helped by, the plaintiff Dwarka Prasad. 
This Dwarka Prasad was the chief actor in the transaction^ as he 
himself admits. In his evidence he deposed that the mortgage 
was executed under his supervision and that he was instrumental 
in obtaining it. 

That Dale! Kunwar resisted the claim of the plaintiff and 
‘espoused the cause of the false claimant Bindraban is admitted ; 
that she in no way in the transaction acted or purported to act 
on behalf of the defendant Ambika Partap Singh, also is not and 
could not be denied. She repudiated his claim throughout. The 
question then is whether, despite the adverse attitude of the 
mortgagor against her husband^s adopted son, a mortgage executed 
by her in collusion with the mortgagee, not as guardian of such 
son, but in her own right, can be enforced against the son to the 
extent of a debt which was not a charge on the estate, merely 
on the ground that the estate was benefited by the payment 
of such debt. In support of an affirmative answer to this 
question the well-known case of Hunoomanpersaud PcuTi- 
day V. Mussumat Bahooee Munraj Koonweree (^1), in which 
the powers of a manager for an infant heir to create charges 
on an estate according to Hindu law are defined, is relied 
on. In that case the widow of Baja Sheo Buksh Singh, who 
had died,^ leaving an only sou, an infant, assumed on his death 
the proprietorship of his estates and the guardianship of the son, 
and to satisfy debts charged on the estate executed a mortgage 
describing^ herself therein as being possessed of the mortgaged 
property in proprietary right. The son, after he came of age, 
instituted a suit for the recovery of possession of the mortgaged 

(l) (1856) 6 Moo,, I, A., 393. 
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suit it was discovered that there existed two prior mortgages 
affecting the whole or a portion of -the mortgaged property, 
namely, one of the 1st of March 1888 and another of the 23rd of 
February 1891. The Court of first instance (Subordinate Judge 
of Jaunpur) found as to the main issue that the defendant Indar 
Sen Singh was not entitled to set up as a shield the earlier 
mortgage put forward by him. That Court accordingly granted 
the plaintiffs a decree for sale of the property covered by the 
mortgage in suit in default of payment of the mortgage debt. 
As to the two mortgages of 1888 and 1891, the Court held, 
notwithstanding that the plaintiffs bad claimed no relief in 
respect thereof, that they were entitled in the present suit to 
redeem them, and passed a decree to that effect. The defendant 
Indar Sen Singh appealed to the High Court. 

Maulvi Ghulam Mujtaha, for the appellant. 

The Hon’ble Pandit Sv/ndar Lai, Mr. J. Simeon and Babu 
Mangal Prasad Bhargara, for the respondents. 

The Court (STAiirEiEY, C.J., and Bukeutt, J.), after a discus- 
sion of the main point in the case arrived at the same conclusion 
in respect thereof as the Court below had done and accordingly 
dismissed the appeal. As to the inclusion in the decree below 
of the two mortgages of the 1st of March 1888 and the 23rd of 
February 1891, their Lordships’ judgment was as follows : — 

There is a matter to which our attention has been directed. 
The suit is a smt to enforce payment of a mortgage of the 10th 
of November 1897 by sale of the mortgaged property, and for no 
other relief. In the course of the proceedings, however, it was 
discovered that there were two prior mortgages affecting the 
whole or portion of the mortgaged property, namely, a mortgage 
of the Ist of March 1888, and another of the 23rd of February 
1891. Ho relief was asked in respect of these mortgages, but in 
the decree of the Court below it was provided that the plaintiffs, on 
payment of prior mortgages, should be competent to get the pro- 
perty sold by auction, a relief which was not sought. Ho provision 
is made in the decree for the sale of the property to satisfy these 
debts, if paid. The stamp officer of the Court has reported that 
the court fee paid by the plaintiff in the Court below, in view 
of the relief given to him, was insufficient, and that the court fee 
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appellant Ambika Partap Singh; on the contrary she had espoused 1907 
the cause of the mortgagee's grandson, who falsely claimed to be ambika 
adopted son of Gandharp Singh. She executed the mortgage 
whilst the suit of Ambika Partap Singh for the recovery of the 
estates was pending, and that too nominally in favour of the 
grandfather of the claimant, who was supporting the claim of his 
grandson against the true owner. That the mortgagee knew all 
the circumstances cannot be doubted. His son, who acted for him 
and procured the execution of the mortgage, certainly did, and it 
cannot be said that any of the parties to the transaction acted bond 
fide or honestly. We are at a loss to see under such circumstances 
on what equitable principle the mortgage so executed can be 
properly enforced. Whether the plaintiff can recover any part 
of the sum expressed to.be secured by the mortgage in an action 
for debt, or in any other form, is a question w'e cannot discuss. 

Suffice it to say that in our judgment they have no right to ask a 
Court of Equity to enforce by a decree for sale the invalid mort- 
gage, the subject of this litigation, a mortgage which was executed 
by Dalel Kunwar with the sinister object of depriving the true 
owner of his property — a mortgage which owed its existence to a 
dishonest desire on the part of both the mortgagor and the mort- 
gagee to wrest the estates from Ambika Partap. We do not, 
therefore, think, for the reasons which we have stated, that the 
ruling in the case of jETuuooma'iipersatod Fanday is applicable. 

The essential difierence between this case and that is that in the 
latter the attacking party w'aa the owner w'ho had benefited by 
the invalid mortgage and sought to recover possession from the 
mortgagees without restoring the benefit which he derived from 
them, while in this case the mortgagee is the attacking party 
who is seeking to recover money alleged to be due on an 
invalid mortgage by sale of the proj)erty which it purported to 
mortgage. 

But there is another answer to the plaintiff^s claim. The 
mortgage in suit was executed by Dalel Kunwar on the 17th of 
January 1894; but prior to that date, namely, on the 27th of June 
1893, Ambika Partap Singh had made an application to the Court 
for permission to sue informd paupeTis for recovery of the estate 
of Gandharp Singh, .part of which w'as the subject of the mortgage, 
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Jleld also that wlioro Uic same person is both certificated guardian and 
guardian ad litem to minor plaintiffs, the fact that one of such plaintiffs has 
como of ago and boon appointed cortificatod guardian of the porsons and 
property of tbo others would not relievo the original guardian of her duties 
ns guardian ad litem •. to do this requires a special order under section 447 of 
tbo Code of Civil Procedure. 

The facts of tbis’easo arc fully stated in the judgment of tbo 
Court. 

The Hon’blo Pandit Sivndar Lai and Pandit Moti Lai JLeliru, 
for the appellant. 

The Hon’ble Pandit Madan Mohan Malaviya and Babu 
Siial Prasad Ohosc, for the respondents. 

Stanley, C.J., and Burkitt, J. — ^This appeal arises out of a 
suit to sot aside a decree passed by the Subordinate Judge of 
Bareilly on tbo 15tb of May 1905 in a redemption suit. The 
former suit was instituted so far back as tbo Gtb of April 1905, 
and was a suit for redemption of mortgage and for accounts. The 
plaintiff in that suit was Kunwar Hulas Singh, the father of the 
present plaintiffs respondents. The suit was decreed and redemp- 
tion allowed. The matter came before the High Court on second 
appeal when this Court affirmed the decree for redemption and 
directed accounts to be taken on the basis of the gross rental and 
not upon the basis of actual profits. An appeal was preferred to His 
Majesty in Council and a decree was passed by the Privy Council 
on the 25th of March 1903. The case is reported in the Indian 
Law Reports, 26 All., 387. Uix)u the question as to the principle 
upon which the account should be taken their Lordships of the 
Privy Council reversed the decision of this Court, holding that the 
defendant mortgagee was not responsible for the amount of the 
gross rental as shown in tlie jaraabandi but only for such sums as 
were actually received by him or on his behalf, and such further 
sums, if any, as might have been received by him but for his own 
neglect or fault, Their Lordships accordingly directed that an 
account should be taken of the defendant’s receipts and payments 
under the mortgage deed and that the ultimate balance due to or 
from the defendant should be certified. We should mention that 
prior to the decision of the appeal in this Court the appellant 
Kunwar Hulas Singh died. His three minor sons were brought 
upon the record as Ins representatives, his widow Musammat 
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necessary to criticise. No appeal ^va5 taken from his order, though 
it was appealable, and the dccrco of the IGth of May 1905 has 
become absolute. The suit but of ^vhicll the present appeal has 
arisen was then launched, tho solo prayer for specific relief being 
that the decree of tho IGth of May 1905 may bo set aside. Tho 
learned vakil for the respondents has been unable to refer us to 
any authority for tho bringing of a suit in which tho only relief 
claimed is tho sotting aside by a Subordinate Judge of a decroa 
passed by his predecessor. It is true tiiat tho plaintiff claimed 
any other relief which might bo just j but we do not think that 
this general prayer would justify the passing of an order ^Yhich 
would havo tho effect of annulling a decree against which no 
appeal was preferred. Even if fraud on the part of the defen- 
dant appellant had been alleged, we do not think that tho Court 
would havo any jurisdiction to set aside the decree. If other 
relief had been prayed for and there were proof of fraud in 
obtaining tho decree, it might be open to tho Court to treat the 
decree as a nullity and to give suitable relief. But in tliis case 
fraud is neither alleged nor proved, and no specific relief is asked 
for, save and except the setting aside of the decree. On this 
subject we may refer to tho ruling of this Court in the case 
of Umrao Si'ngh v. JEfardeo (1). The learned Subordinate 
Judge appears to us to have been under a misconception as to 
the difference between a next fiiend acting for minor plain- 
ti ffs in a suit, aud a guardian appointed over tho persons and 
properties of minor under tho Guardians and "Wards Act. He 
says in the course of his judgment that " the guardiau’s name 
nominally remained as guardian in suit No. 52 of 1895 after the 
3rd of February 1904, when Musammat Mule was removed from 
guardianship aud Earn Naraiu, the plaintiff, was declared an 
adult and was appointed guardian of the other plaintiffs by order 
of tho District Judge of Bareilly.” He then held that if the 
plaintiffs had not been properly represented in the proceedings 
which resulted in the decree, the present suit was maintainable. 
He evidently considered that -when Musammat Mulo was removed 
from tho guardianship under the Guardians and Wards Act she 

ceased to act as next friend of the minors in the pending suifc 

(1) (1907) I. L. B., 29 All., 418. 
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paid on the appeal has already been made good, but the defi- 
ciency, if any, on the plaint has not been paid. It appears to 
us that in view of the relief claimed by the plaintiffs in their 
plaint, the court fees, which have been paid both here and below, 
are sufficient. Mr. Sundar Lai, on behalf of the plaintiffs respon- 
dents, expressed his willingness to pay the additional court fee, 
provided the Court gave his clients the supplemental relief to 
which the clients would be entitled if the plaint were amended 
and proper reliefs arising out of the existence of these prior 
mortgages be granted, but he objects to the payment of any 
additional court fees unless he gets those additional reliefs. We 
think his contention is right, and that the decree of the Court 
below went too far in providing for the redemption of the earlier 
mortgages, a relief which, we have said before, was not sought. 
We think that the best course is to modify the decree of the 
Court below by striking out the portion which deals with the 
prior mortgages. The dhrections contained in the decree from 
the words “ if the plaintiffs pay ” down to the words “ Muhammad 
Mohsin” should be struck out of the decree. The decree will 
then be the usual mortgage decree for the sale of the mortgagee’s 
rights in the mortgaged property, without prejudice to the claim 
of any prior incumbrancers. We direct a decree to bo so 
framed, and we extend the time for payment of the mortgage debt 
up to the 20th of May 1908. On an application in the proper 
quarter the 'appellants may be able to obtain a return of the 
additional court fees which they have been required to pay. 

Decree modified. 


Before Sir Jolm Stanley, Knight, Chief Justice, and Mr. Justice Sir William 


Burhitf. 

BANARSI PRASAD (Dependant) v. RAM NARAIN and otubes 

(Pdaintiffs).* 

Guardian and minor -Guardian ad litem— CiDit Procedure Code, section 
^*^-~^6oessity of formal discharge from the duties of guardian ad 
litem— to set aside a decree. 


Seld tRat no suit will lie £o set aside a decree where fraud is neither 
alleged nor proved and no specific relief is asked for save and except the sett- 
ing aside of the decree. Umrao Singh v. Sardeo (1) referred to. 


adecteeof Girraj Kishor Dat, Suh 
ordinate Judge of Bareilly, dated the 30 th of November 1906. 


(1) (1907) I. L, R., 29 AIL, 418. 
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Joldiii, witli an olicncc unclor section 323 of the Indian Penal 
Code. The persons complained against -were tiiccl and'acqaittecl, 
Nand Lai then applied to the Court ^Yhich had acquitted him, 
under soebion 195 of the Code of Criminal Procedure, for sanction 
to prosecute Kara Deni. The Court refused this applicution. 
Nand Lai then applied for sanction to jirosocute to the District 
Magistrate. The District Magistrate reversed the order of the 
third class Magistrate and granted the sanction ^irayed for. The 
complainant Kara Deni then applied to the Sessions Judge to 
revise tho order of the District Magistrate granting sanction. 
The Sessions Judge hold that he had no jurisdiction to revise the 
District Magistrate’s order and rejected tho application. Ram 
. Deni then applied in revision to tho High Court. 

Babu Surendra Nath Sen, for tlio applicant. 

Mr. ilf. L. Agarwala, for tho opposite party. 

Ricn\RDS, J. — Tho circumstances of tho present case are as 
follows ; — Ram Deni made a compl.aint against Nand Lai and 
one Jokhu under section 323 of tho Indian Penal Code, This 
prosecution resulted in tho acquittal of ISfand Lai and Jokhu. 
Naiid Lai then applied to tho Court which tried tho original 
ease for sanction, the applicati”U being made under section 195 
of the Code of Criminal Procoduro. That Court refused to 
sanction tho prosecution against Ram Deni. Rand Lai applied 
to the District Magistrate. The District Magistrate granted 
sanction. Ram Deni then applied to the Sessions Judge to revoke 
that sanction. The Sessions Judge held that the District Magis- 
trate was nob an authority subordinate to him within the meaning 
of section 195(G) of the Code of Criminal Procedure. The 
present application is to review and set aside the order of tho 
Sessions Judge on tho ground that the application came regularly 
before him, and he ought to have gone into the merits and given 
a decision either revoking or confirming the sanction. Section 
196 of the Code of Criminal Procedure provides that no Court 
shall take cognizance of certain offences without the previous 
sanction or on the complaint of the Court in which the offence 
was committed, or the sanction of some other Court to which such 
Court is subordinate. Sub-section (G) provides that any sanction 
given or refused under the section may be revoked or granted 
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Mulo being their next friend. In addition to being next friend 
of her minor sons in this litigation Miuammat Mulo was als6 oh 
the 30th of April 1900 appointed by the District Judge as guardian 
of their per.-ons and property under the Guardian and Wards Act. 
After the decision of their Lordships of the Privy Council, 
namely on the 20th of July 1903, the High Court transmitted 
•their order to the Court below under section 610 of the Code of 
Civil Procedure v?ith direction to carry it into execution. In 
these proceedings a pleader named Lekhraj Singh appeared for the 
minors filing his vahalatnama as pleader for them and for their 
next friend. He appears to have acted as such up to the 9th of 
May 1905. On that day, after the accounts had been rendered by 
both the parties, and it only remained to examine and consider 
these accounts, Lekhraj Singh informed the Court on the day fixed 
for the hearing that he had no instructions and could not proceed 
with the hearing. The Court intimating that the accounts had 
been filed and all that remained to be done was to examine them, 
adjourned the hearing, comidered the accounts and pa.ssed a decree 
on the 16th of May 1905. Meanwhile Musammat Mulo had 
made an application to the Court of the District Judge stating 
that her son Ram Harain had attained his majority and that she 
was incapable of attending to the affairs of the minors and pray- 
ing that she might be discharged from the post of guardian of 
their persons and property and that Ram Narain might be 
appointed guardian in her place. This application was granted on 
the 3rd of February 1904. No intimation however was given to the 
Subordinate Judge of the fact that Ram Narain had been appoint- 
ed guardian in the place of Musammat Mulo, and no appli- 
cation was made on behalf of the minors for the substitution of 
his name as next friend in the suit which was then pending. 
This being so, Musammat Mulo continued to be the next friend 
for the purposes of the suit. The decree of the i6th of May 1905 
did not satisfy the plaintiffs, and an application was made by 
Ram Narain on behalf of himself and his brothers for a reinstate- 
ment of the case and a rehearing after investigation of the 
accounts, alleging that they were not represented when the 
accounts were examined by the learned Judge, The Subordi- 
nate Judge refused this application for reasons which it is not 
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purposes of the trust being too indefinite and vague, and also that 
if the endowment was valid it was never acted on. He further 
objected to the form of the decree. 

As to the first point raised by him, namely, that the trust 
could not be enforced, that the words tranJated “charitable 
purposes ” are too vague and indefinite to create a valid trust, he 
relied upon the ruling of the Privy Council in the case of 
Runchordas v. Parvatihai (1) in which it was held that a 
bequest by a Hindu testator of movable property to trustees for 
“dharm” was void. The word“dharm,” as was pointed out 
in that case, indisputably bears a broad signification, being so 
wide as to include philanthropy, or piety, or charity. In Wilson’s 
Glossary of Judicial Terms “ dharm ” is defined to be “ law, virtue, 
legal or moral duty. ” Their Lordships held that the objects 
which can be considered to be meant by that word are too vague 
and uncertain for the administration of them to bo under any 
control. The dedication in the case before us is for charitable 
purposes fpu/'n,), and for charitable purposes alone. A trust for 
such purposes, that is, for charity generally, will always be 
carried out, notwithstanding that the objects of the charity are 
not specifically defined. The Court can, if necessary, in such a 
case, settle a scheme for its proper administration. There is 
nothing, therefore, in the first point which has been raised before 
us. 

The nest point raised by Mr. Ohaudhri is that the evidence 
fails to show that the endowment was ever acted on, and 
reliance is placed upon the decision in the case of Suppammal 
V. The Collector of Tanjore (2). It will be seen from a reference 
to the judgmeut iu that case that the evidence, so far from indi- 
cating an intention, to constitute a trust, went to show that the 
parties never intended to give effect to the provisions of the deed, 
in fact the Court found that a trust was not created. In the 
course of his judgment Shephard, J. observes : — “ It is true that 
neglect or breach of trust (sic) on the part of the trustees in act- 
ing in accordance with the direction of the founder, could not 
have the effect of annulling a properly constituted trust.” We 
gather from this that if the court had found that there was a 
, (1) (1899) I. L. E., 23 Bom., 725. (2) (1889) I. L. R., 12 Mad., 387, 
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Such was not the case. Mr. Moti Lai has pointed out the course 
which should have been adopted by the parties if she had desired 
to retire from the office of next friend in the pending suit. 
Section 447 of the Code of Civil Procedure- directs that a next 
friend shall not retire at his own request vrithout first procuring 
a fit person to be put in his place and without giving security for 
the costs already incurred. This provision of the Code was abso-» 
lutely ignored by the parties. The Subordinate Judge seems to 
have considered that the appointment of Ram Narain by the 
District Judge as guardian under the Guardians and Wards Act 
was tantamount to his appointment as next friend for his minor 
brothers in the suit before the Subordinate Judge. We are not 
able clearly to understand the order which has been passed by 
him. Whilst setting aside the decree, which is the only relief 
which was sought, he has given- a direction that the suit No. l62 of 
1895, that is, the former suit, is to be restored to its original 
number on the file and that inquiries be made in accordance with 
the order of their Lordships of the Privy Council. We think that 
the suit was misconceived and’that this appeal must be allowed. 
We allow the appeal, set aside the decree of the Court below and 
dismiss the plaintiffs’ suit with costs in both Courts. We extend 
the time for payment of the amount due by the plaintiffs up to the 
8rd January 1908. 

Appeal decreed. 


REVISION L CRIMINAL. 


Before 2l£i\ Justice Bicliards. 

EAM DENI V. NAND LAL KAI.o 

Criminal Procedure Code, section 125— Sanction to prosecute — Jurisdiction to 

grant or revoJce sanction. 

Application was made nnder section 196 of tbe Code of Criminal Proce- 
dure to a Magistrate of tbe third class, wbo tried tbe original case, for sanc- 
tion to prosecute tbe complainant. This application was refused. A further 
application was then made to tbe District Magistrate, wbo granted sanction. 
Seld that the Sessions Judge bad no power to set aside tbe order of the 
District Magistrate granting sanction. 

In this case one Ram Deni filed a complaint ia the Court of a 
Magistrate of the third class charging two persons, Nand Lai and 
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Sefore Mr. Justice Sir George Knox. 

8HAFAQA.T ULLAH o, WALI AHMAD KHAN* 

Criminal Frocedure Code, section 439~2floisto»— Praoiicfl — Discretion of 
Court as to entertainment of application in revision, 

. Seld that it is not the practice of the High Court to entertain an 
application for revision on the criminal side, where there exists a lower Court 
having concurrent revisional jurisdiction, unless a similar application has 
first been made to the lower Court and has been rejected, Emperor v. Kali 
Charan (1) and Gullay v. DaJcar Musain (2) followed. 

The facts of this case are as follows ; — 

One Shafac^at-ullah a zamindar of Sherkot ia the Bijnor 
District made a complaint on the 10th ,^ugu8t 1907 in which he 
made certain charges against Wali Ahmad Khan, Sub-Inspeotor 
of Police of that place. This complaint was inquired into at 
length by the District Magistrate, who dismissed it under section 
203 of the Code of Criminal Procedure. The complainant there- 
upon applied to the High Court under section 437 of the Code 
asking for further inquiry into the subject matter of his complaint. 

Mr. G. P. Boys, for the applicant. 

The Assistant Government Advocate (Mr. W. K, Porter), for 
the Crown. 

Knox, J.— This is an application under section 487 of the 
Code of Criminal Procedure asking this Court to set aside an 
order passed by the District Magistrate of Bijnor under section 
203 of the Code and to pass an order for further inquiry. A 
preliminary objection has been taken to the hearing of this 
application on the ground that the applicant could have applied 
to the Sessions Judge and has not done so. In support of the 
objection my attention has been called to the cases Emjperor v. 
Kali Char an (1) and Outlay v, Balcar Husain (2). I agree with 
what my learned brother has said in Emperor v. Kali Charan. 
The only circumstance in this case which might remove it from 
the category of ordinary circumstances is that an application has 
been deliberately made to this Court and it would save unneces- 
sary distress to the applicant to hear him now rather than to send 

• Criminal Bavision No. 613 of 1907, 

(1) Weekly Notes, 1904, p.288. (2) (1906) I. L. E„ 28. AU., 288. 


ALLAHABAD SEBIES. 


^ 111 


'\ 




VOL. XXX.] 


by any authority to ^vhich the authority giving or refusing it is 
subordinate. Sub-section (7) provides that for the purposes of 
the section every Court shall be deemed to be subordinate only to 
the Court to which appeals from the former Court ordinarily lie. 

In the present case the charges against Jokhu and bland 
Lai were tried in the Court of a Magistrate of the third Class. 
Appeals from him ordinarily lie to the District Magistrate. In 
my opinion the application for sanction having been made to the 
Court in which the proceedings were had and in respect of which 
sanction to prosecute was asked, the only Court to which an 
application under clause (6) could be made to revoke or grant 
the sanction was the Court of the District Magistrate, and that 
the view taken by the learned Sessions Judge was a correct 
view. I accordingly dismiss the application. 
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Before Sir John Stanley, flight. Chief Justice, and Mr. Justice Sir William 

Burliitt. 

GORDHAX DAS AKD akotgee (Plaintiees) d. CHUNNl LAL 

(Defendant) * 

Religious endotomeni— ‘Trust — Uncertain —Income of villages to he ap 2 Jied 
to '' charitahle purposes ’’ at a dharamshala which the settlor had founded. 

By a deed of trust, or hheninama, the owner of seven villages settled the 
income thereof to the extent of Rs. 500 a month to he applied to "charitublo 
purposes” at a dharamsala which he had founded. In course of time one of the 
villages mentioned in the deed of trust was alienated by a person who was at 
the time acting as trustee. Meld, on suit by the trustees to have the 
sale CBncclled and to recover possession of the village, (1) that the trust was 
not void for uncertainty, and (2) that it was not competent to tho court in 
the suit as framed to declare that the village in suit was charged with a 
proportionate part of the total income of the seven endowed villages. 
Runchordas Tandravandas v. Parvatibai (1) referred to. 

The facts of this case are fully stated in the judgment of the 
Court. 

The Hon’ble Pandit Sundar Lai and Dr. Satish Chandra 
Banerji, for the appellants. 


Babu Jogindro Nath Gliaudhri, M.y. M. L. Agarwala and 
Lala Kedar Nath, for the respondent. 

T a Appeal No. 199 of 1905, from a decree of Shantar Lai, Subordinate 

J udge of Agra, dated the 29th of June 1905. 

(1) (1899) I. L. R., 23 Bom., 726, 
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attention to it, and the Court under tlie circumstances declined 
to add them as appellants and directed the hearing to proceed. 
The appeal was allowed and the plaint iffts claim docrcod. The 
defendants appealed to the High Court. 

Mr. M, L. Agarwala, for the ap^^ellants. 

Mr. Abdul Raoof and Pandit il/oif Lai Nehru for the respon- 
dents. 

StaiHjEY, C.J., and Bureitt, J. — Th.e stiit out of which this 
second appeal has arisen was instituted by one Muhammad 
Naki. His suit was dismissed in the first Court, whereupon an 
appeal was filed by him, during -thc.pendency of which he died 
leaving as his legal representatives, his widow, two sons and two 
daughters. The two sons applied to the Court to be brought upon 
the record as appellants, and they were so brought. Thereupon 
the defendants asked the Court to have the other representatives 
also brought upon the record. These representatives were served 
with notice of the application, but look no notice of it, and in view 
of their attitude Ihe Court did not feel justified in adding them 
as appellants and declined to do so, directing that the hearing 
should proceed. It was obviously the duty of the two sons to 
apply to tlie Court to have the other representatives brought on 
the record either as appellants or as respondents but they, 
neglected to take any steps in this direction. The result is that 
in accordance with the ruling of this Court in the case of 
Ghamandi Lai v. Amir Begam (1) the appeal abated. We had 
occasion to consider this ruling in the recent case of Jugal 
Kishore v. The Collector of.Bijnor (2;, and we approved of and 
followed it. It is too late now to ask us to pass on order upon 
the application of the defendants to bring the other representatives 
on the record, which was rejected by the Court below. The 
result is that the appeal to the lower appellate Court abated, and 
the decree obtained from that Court must be set aside and the 
decree of the Court of first instance restored with costs in all 
Courts. 

Appeal decreed, 

(1) (1894) 1. L. E., 16 All., 211, (2) Second Appeal No. 62 of 1905, 
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properly constituted trust, th e fact that the trust was not carried 
out would not have the effect of annulling it. We think the 
Court below rightly decided that the trust existed. 

Then the learned advocate for the respondent contended that 
in view of the frame of the suit, the plaintiffs were not entitled 
to the decree which they obtained for payment of a proportionate 
part of the charge created by the deed of endowment. We think 
that this branch of his argument is well founded. The relief 
which the plaintiffs claim is that they may be put into possession 
of the village of Gauri. They did not implead the persons who 
are interested in the other villages which are subject to the trust, 
and as they failed to establish their title to possession, it seems 
to us that it was not open to them to ask the Court to apportion 
the charge over the several villages, and to declare the village 
of Gauri liable to a specific portion of that charge. If their 
suit had been a suit for a declaration that the village of Gauri, 
together with the other villages named in the bhentnama were 
charged with the monthly payments mentioned in the instrument 
and for an apportionment of that charge, the plaint would have 
assumed a different form. The prayer for any other relief which 
might be deemed just, contained’ in the plaint, did not, as has 
been argued, justify in our judgment, the Court below in decid- 
ing as it did that Gauri was liable to a definite portion of the 
charge. In view of the frame of the plaintifis’ suit, we think 
that it ought to have been dismissed, notwithstanding that the 
plaintiffs may be able to establish that the village of Gauri is 
subject to a charge of Rs. 500 a month, for the charitable pur- 
' poses mentioned in the trust deed. It will be open to the plain- 
tiffs to institute a suit in the proper form. 

We dismiss the appeal, set aside the decree of th.e Court 
below and dismiss the plaintiffs’ suit. As the .sole defence set 
up by the defendant was that the property was not dedicated, 
and as he has maintained this defence in his objection, we think 
that in the Court below the parties should abide their own costs. 
A\ c, now so order. We give the defendant respondent the costs 
of this appeal. We give no costs of the objection. 

Appeal dismissed, 
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dispossesflion of the movtgngeoB having taken place in June 1878, 
whilst the suit was not Sled until July 1904. The court of first 
instance (Munsif of Ghazipur) overruled this objection and gave 
the plaintiff a decree for possession^ but disallowed liis claim for 
mesne profits. On appeal the lower appellate court (Subordinate 
Judge of Ghazipur) affirmed the decree of the court of first in- 
stance. Both sides appealed to the High Court; the plaintiflF 
• against the disallowance of his claim for mesne profits, the defend- 
ants against the rest of the decree. The defendants urged that 
the suit was barred by limitation inasmuch as they had held pos- 
session adversely to theplaintiif for more than 12 years; and 
also that in any case the plaintiff was not entitled to possession 
without redeeming them. 

Mr. M. L. Agarwala, for the appellants. 

Mr. MuJidmimad Ishaq Khan, for the respondents. 

Banerji and Aiiqian, — JJ. — This appeal and the connected 
appeal No. 997 arise out of a suit brought by the plaintiff Ahmad 
Husain for possession of 9 bighas and odd biswas of land, being 
three-fifths of 15 bighas and odd, and for mesne profits. The 
said land forms part of a larger quantity of land, which was the 
holding at fixed rates of one Bashida Bibi and was mortgaged by 
her under two mortgages, one executed in favour of Bahadur Ali 
and Saadat Beg and the other in favour of Aiyam-ud-din Khan. 
The mortgages were usufructuary and the mortgagees were put in 
possession. Rashida Bibi died, leaving as her heirs her daughters 
Najman Bibi and Rabuan Bibi, who sold their equity of redemp- 
tion to the plaintiff Ahmad Plusain and to the fii'st defendant 
Ismdar Khan on the 2 1st of June 1877. The former was the 
purchaser of a three-fifths share and the latter of the remainder. 
Other transactions relating to the property took place subse- 
quently, to which it is not necessary to refer for the purposes of 
these appeals. The plaintiff claimed possession of his three-fifths 
share in the land in question on the allegation that the defendant 
Tsmdar Khan had wrongfully dispossessed the mortgagees and 
taken possession, not only of his own share, but also of the share 
of the plaintiff. The suit was reJsted on various grounds, the 
main, plea being that the claim was barred by limitation. jFho 
court of first instanpe overruled thisplea and made a decree in tbi 
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Mm to get tliG relief he seeks from the Sessions Judge. I do not 
think that this is sufficient. I can well conceive circumstances 
which might require that this Court should depart from its ordni- 
ary rule, and this is what is said in Eni;pcror v. Kali Gharan, 
I find no such circumstance in this case and therefore declino to 
exercise the power conferred by section 437 and reject the applica- 
tion. The applicant is of course at full liberty to apply to the Ses- 
sions Judge if he is so adviced. 


APPELLilTE CIVIL. 


Before fiiV John Stanley, KniyM, Chief Jutticc, and Mr, Jvttice Sir William 

Siirkiit, 

HAIDAB HUSAIJ? isn otubso (Dsfekhakts) r. ABDUL AHAD AKD 

ANornna (PairA'TiPFB).* 

Civil jProoednre Code, seelion 302— Par/iVf — Death of sole appellant. — All 
repretentaiives not brought upon the record-^- Abatement of appeal. 

The solo eppcllaat, a Muhammadan, died pending the appeal, leaving him 
lurriving a vridow, two eons and two daughtcra. The two eon* applied tohavo 
themselves brought on to the record ns appollants, but did not ask that tbeir 
mother and sisters should bo made parties to lb o appeal. An application to 
that effect made by the respondents was not acted upon by the lower appellate 
Court, Jlcld that it was the duty of the sons to have brought upon tho 
record, either as appellants or respondents, the other ropresentalives of their 
father, and, as they had not done so, tho appeal abated. Qhamandi Lai v. 
Amir Began (1) followed. 

One Muhammad Naki brouo;hfe a suit in the Court of the 
Munsif of Easra against several defendants asking for the demo- 
lition of certain coustructious which he alleged the defendants to 
have wrongfully erected and for possession of tho land on which 
they stood. Tho Muusif dismissed the suit. The plaintiff 
appealed, but died shortly after tho appeal was filed. He left 
two sons, a widow and two daughters. Tho sons applied to be 
Drought upon the record of the appeal in place of their father and 
were so brought, but made no attempt to have the other ropreson- 
tatives of the plaiutUf made parties to the appeal. The respon- 
dents did make an application to that effect; the other represen- 
t atives were served w ith notice of this application, but paid no 

ifo. 608 of 1906, from a dccroo of Shoo Prasad, Addi- 
tional Subordinate Judge of Gbazi pur, dated tbo 9fch of April 1906, reversing a 
decree of Manmohan Sanyal, Munsif of Basra, dated tbo Slat of August 1905. 

(1) (1894) I. L. R., 16 All.,. 211. 
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of tlie mortgagor. But, as held in Muhammad Husain v. M 
Chand (1) following Ghinto v. Janlci (2), possession obtained ] 
the ouster of a mortgagee in possession is not necessarily adver 
to the mortgagor also. In the present case it has been found It 
the title of the plaintiff was nev^er denied by the defendants, 
is also an admitted fact that when the defendants took possessii 
the persons entitled to remain in possession were the mortgage 
and not the mortgagors, and that the mortgage was unsatisfie 
As the plaintiff had therefore no right to immediate possessic 
the defendants cannot be held to have been in possessu 
adversely to the plaintiff*. As observed by Mr. Justice Markby . 
Bejoy Ghunder Banerjee V. KaLly Prosonno Mookerjee (3), 1 
adverse possession is meant possession by a person holding tl 
land on his own behalf or on behalf of some preson other than tl 
true owner, the true owner having a right to immediate posse 
sion. We are therefore unable to accept the defendants^ contei 
tion that their possession is adverse to the plaintiff and that tl 
claim is time-barred. ^ , 

We are, however, of opinion that the plaintiff is not entitled t 
recover possession without redeeming the mortgages to which, hi 
share is subject. As we have already pointed out, the defendant! 
by virtue of their adverse possession against the mortgagees 
acquired the rights of the mortgagees, and, as held in VitJioha v 
Oangaram (4), succeeded only to such estate as the mortgagee! 
possessed. The plaintiff, therefore, can only redeem the defen 
dants, his equity of redemption being unaflfectd by the possessior 
of the defendants. The ouster of the mortgagees by the defen 
dants did not entitle the plaintiff to re-enter into possession. A 
similar view was held by Fulton, J., in Ghinto v. Janhi (5). Ii 
is true the position of the defendants is that of co-mortgagors, bul 
that circumstance does not, in our opinion, make any difference 
so far as the interests of the plaintiffs are concerned, it being an 
admitted fact that the mortgages have not been discharged. The 
claim for possession was not therefore maintainable. As the 
jdaintiff did not seek to redeem tlie mortgages, the suit aa 
brought ought to have been disiui-.seil. This will not preclude 

(1) (inoi) I. L. U, 27 All., 395, (3) I. L. H., 4 Cue.. 327, 

(3) (ISWI I. h. K., IS Botn..-^51. (4) (1S75) 12 Rom.,.U. C. Kq),, ISO. 

(5} (1892) I, Ii, R., IS Rom., 51, ut p. 51. 
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Before Af/. Justice Banerji and Mr. Justice AiJcman. 

ISMPAR KHAN and othebs (Defendants) ,®. AHMAD HUSAIN' 
(Piaintiff) and HABIB-ULLAH KHAN (Defendant).* 

Mortgage — Vsttfruciitary mortgage — Ouster of mortgagees-- 
Adverse ^possession. 

Ouo of the purcliasers of the equity of redemption in a usufructuary 
mortgage ousted the mortgagees and took possession of the entire mortgaged 
property, which ho retained for more than twelve years ; but it was found 
that ho never denied the mortgagors’ title, and that the mortgagors had no 
right to ijrcscnt possession. ATe/tZ that there was no adverse possession as 
against the other mortgagors, although there was as egainst the mortgagees, 
and that the right of redemption was not lost : the ouster of the mortgagees 
did not cutitlo ilic plaintiff to re-enter into possession. Muhammad Husain 
V. Mill Chand (1), Chinto v. JanJei (2), Befog Chunder Banerjee v. Kallg Bro^ 
sonno Mo'oherfee (3) and Vithoha v.'Gangaram (4) referred to. 

This was a suit brought by one Ahmad Husain for posses- 
sion of 9 bighas and odd biswas of land, being three-fifths of 15 
bighas'ancl odd, and for mesne profits. The land in suit formed 
part of a larger quantity of land, which was the holding at fixed 
rates of one Hashida Bibi and was mortgaged by her under two 
mortgages, one executed in favour of Bahadur Ali and Saadat 
Beg and the other in favour of Aiyam-ud-din Khan. The mort- 
gages were usufructuary, and the mortgagees were put in posses- 
sion. Rashida Bibi died, leaving as her heirs her daughters 
Najman Bibi and Rabuan Bibi, who sold their equity of redemp- 
tion to the plaintiff Ahmad Husain and to the first defendant 
Ismdar Khan on the 21st of Juno 1877. The former was the 
purchaser of a threerfifths share and the latter of the remainder. 
Other transactions relating to the property took place subse- 
quently, to which it is not necessary to refer for the purposes of 
this report. The plaintiff claimed possession of his three-fifths 
shai e in the land in question on the allegation that the defend- 
ant Ismdar Khan had wrongfully dispossessed the mortgagees 
and taken possession, not only of his own share but also of the 
share of the plaintiff. .The suit was resisted on various grounds, 
the main plea being that the claim was barred by limitation^ the 


•Second Appeal No. 998 of 1905, from a decree of Taiammul Husain, 
Subordinate Judge of Ghazipur, dated the 28th of July 1905, condrming a 
deci-ce of Harimohan Banerji, Munsif of Ghazipur, dated the 12th of January 


27 All., 395. 

(2) (1892) I. L. E., 18 Bom., 61. 


(3) (1878) I. L. E., 4 Calc., 327. 

(4) (1876) 12 Bom., H. C. Eep., 180, , 


190? 

December J 
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plaintifif^s favour for posseEsibn, but dismissed the claim for mesno 
profits. This decree having been affirmed by the lower appellate 
Court these two appeals have been preferred, one by the plaintiff 
and the other by the defendants. The plaintiff appeals against the 
portion of the decree which dismisses his claim for mesne profits. 
The defendants’ appeal relates to the remainder of the claim. 

The contentions urged on behalf of the defendants are that 
they have held possession for more than twelve years adversely 
to the plaintiff and the claim is therefore time-barred, and that 
in any case the plaintiff cannot obtain possession without redeem- 
ing the defendants. 

Upon issues being referred by us to the Court below, that 
Court has found that the mortgagees were dispossessed by Ismdar 
Khan- defendant in June 1878, but that he never denied the 
plaintiff’s title, but on the contrary admitted it in a written 
statement and in a deposition. We have examined the written 
statement and the deposition referred to and are of opinion that 
they do not contain any admission of title. We must, however, 
accept the findings that the defendants dispossessed the mort- 
gagees in June 1878 and that they never specifically denied the 
plaintiff’s title. 

As the defendants wrongfully dispossessed the mortgagees 
and themselves took possession, their possession was undoubtedly 
adverse to the mortgagees, and as this adverse possession has 
continued for a longer period than twelve years, the right of the 
mortgagees has under section 28 of the Limitation Act become 
extinct and has vested in the defendants. The possession of the 
mortgagees was not full proprietary possession but was posses- 
sion of a limited nature. It is this possession of which they were 
deprived by the defendants j so that -the adverse possession of 
the defendants wag also of a limited character and had the effect; 
of extinguishing the limited interests of the mortgagees and 
vesting those interests in the defendants. The possession of the* 
defend;ints was not therefore adverse to the plainiiff. Theremay 
be cases in which adverse possession againtt the mortgagoa wou.I; 
also be adverse possession agaiust the mortgagor, lor example^ 
where the mortgagor is entitled to immediate possession or 
the possession of the trespasser is coupiled with a denial of t/K t 
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the plaintiff from bringing a properly framed fuit for redemption. 
"We accordingly allow this appeal, and, setting aside the decree of 
the Court below, dismiss the plain tiff^a suit. Having regard to 
the circumstances of the case and the conduct of the parties we 
direct that they abide their own costs in all Courts. 

Appeal deoretd. 
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without waiting for tho pcriofl ])roviflcf1 fortho payment of other 
instnlmonts. Tho Court of first instance (Munsif of IPatehpur) 
held that the effect of this provision was to compel the creditor to 
sue on default for recovery of tho whole debt, and that the suit 
was barred by limitation, and accordingly dismissed it. On 
.appeal, however, this decision was rcvei-sod and a decree given to 
tlie plaintiff against the.sons of tho obligor. The jiidgmont-dobtors 
appealed to tho High Court, 

Mr. Muliammad Ishtq Khan, for tho appellants. 

Maulvi Muhammad Ishaq, for tho re.spondents. 

Knox and Aikman, JJ. — On tho 3rd of August 1891 the 
father of tho first four defendants executed a bond payable by 
instalments in favour of one Kashi Prasad, father of the remain- 
ing defendants. Tlio bond contained a provision that in default 
of tho payment of any one instalment it would be within the 
power of tho creditor {mahajan mazhu/rko ikhtyar hoga) to 
sue for the whole amount duo under tho bond without waiting 
for tlie peiiod provided for the payment of other instalments. 
The present suit is for the roeovory of three instalments due 
under the liond. The Munsif held that the suit was barred by 
the provisions of article 75 of schedule II to the Indian Limita- 
tion Act, and dismissed the suit. The suit, we may here observe, 
was not for the enforcement of the option given by the bond, 
whereby the creditor could claim the whole amount unpaid. The 
plaintiff appealed. The learned Subordinate Judge in a very 
able judgment held that the claim was not barred. The defen- 
dants come here in second appeal and again contend that the 
plaintiff’s cause of action arose upon the default made in tho pay- 
ment of the first instalment, and that the suit is therefore barred 
by limitation. There miglit have been some force in this conten- 
tion if the suit had been to enforce the penalty and to recover the 
whole amount left unpaid by the bond. But the suit was only for 
the instalments unpaid at the time of the suit. In support of his 
ars;ument tlie learned counsel referred us to decisions of the Cal- 
cutta High Court, namely, Jadah Chandra Bahshi v. Bhairah 
Chandra ChueJeerbutty (1) and to the case upon which that deci- 
sion is based, viz., Hurri Per shad Chowdhryy. Nasih Singh (2). 

(1) (1904) I. L. E., 31 Calc., 297. (2) (1894) I, L. E,,'. 21 _ Calc., 1642. 
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India. Taram Shooli Doss v. Basheed Oud Doiolah, 7 Mad, H. C. 
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12 ••• ••• ••• ••• ••• •'* 
GuabdtAN AUDDIINOB, See Act No. VIII of 1890 ,,, 
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as to trees on tenant's holding.'] Sold tliatTns a general rule tlie 
property in timber groiving on a tenant’s bolding vests in the 
lamindar, and tbo tenant has no right to cut and remove suet 
timber. But as a general rule also the zamindar has no right to 
interfere with the enjoyment by bis tenant of the trees upon bi» 
holding so long as the relation of landlord and tenant subsists. 
Sheih; Abdool Bohoman V. Dataram Bashee, Weekly Reporter, Jan* 
nary to July 1864, page 367, referred to. 

Gmgi Dei v Bud-im, I. L. R., 30 All. 


Limitation, See Act No. XV of 1877, schedule II, article 75 
MonTQAGK, See Act No. IV of 1882, section 99 
See Pre-emption ... ... 
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?EE-EMPTioN — Mortgage -Property purchased by vendees subject to an 
unregistered mortgage — Pre-emptors bound to tahe the property sub- 
ject to the mortgage ] Property tbo subject of a suit for pre-emp- 
tion was purchased by the vendees subject to an unregistered mort- 
gage for Rs. 99. Held that the pre-emptor must take tbo property 
subject to this unregistered mortgage irrespective of the quest on 
whether he had notice of it or not. 

T ijpal V. Girdhari Lai, I. L. R., 80 All. 
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Sadb, See Act No IV of 1882, section 64 

SsouaiTV TOE COSTS, See Civil Procedure Code, section 649 
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zamindari property. According to the sale-deed the considera- 
tion was agreed to be paid as follows, namely, Rs. 100 to be 
credited in part payment of past debts, Rs. 20 to be paid in cash, 
and the balance, Rrs. SO, to be paid to a mortgagee of the property. 
Possession of the property sold not having been obtained, the 
pnrchaser sued for recovery of possession, alleging that the consi- 
deration for the sale had been paid in full. The Court of first 
instance (Munsif of Hamirpur) found that no portion of the 
consideration had in fact been paid and upon that ground dis- 
missed the suit, and this decision was upheld on a.ppeal by the 
District Judge. The plaintiS appealed to the High Conrt. 

Babu Jogindro NoAh Ckaudhri, for the appellant. 

Babu J ogindro Nath M ulcer ji, for the respondents. 

Stanley, C.J, and Banerji, J. — ^This is a second appeal 
against a decree of the lower appellate Court dismissing the 
plain tilPs suit for recovery of possession of a 4-pic share in a 
village. This share was conveyed to the plaintiff by a sale deed 
of the 6th of May 1898, which was duly registered. Possession 
was not obtained, and the present suit was therefore brought. 
In his plaint the plaintiff alleged that the full consideration for 
the sale, namely, Rs. 200 had been satisfied. In their defence 
the defendants alleged that the consideration had not been paid, 
and it is found by both the lower Courts that this was so. In 
consequenceof the finding that no portion of the consideration 
had been paid, the learned District Judge held that there was 
in fact no sale of the property. He observes in the course of his 
judgment : — '' Thus nob any portion of the consideration has been 
paid. Hon-paymeot of the ^ promised^ portion would not 
invalidate the ‘ sale,’ and the lower Court has recognised this 
principle. But when the consideration is supposed to be ‘ part 
paid and part promised ’ and nob oven the ' part paid ’ amount 
has actually been paid, the provisions of section 54 (of the Trans- 
fer of Property Act) have not been fulfiUed and the transaction 
cannot be called a sale at all.” We are unable to agree with 
the learned District J udge as to this. According to the sale deed 
the consideration was agreed to be paid as follows Rs. 100 to be 
credited in part payment of past debts, Rs. 20 to be paid 
in cash, and Rs. 80 the balance to be paid to a mortgagee of 
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the plaintiff from bringing a properly framed suit for redemption. 
We accordingly allow this appeal, and, setting aside the decree of 
the Court below, dismiss the plaintiff’s suit. Having regard to 
the circumstances of the case and the conduct of the parties we 
direct that they abide their own cost in all Courts. 

Appecil decreed. 


APPELLATE CIVIL. 


before Mr. Juttice Sir George Knox and Mr. Justice AiTcman. 
AJUDHIA AND OTSEBS (Dbeendants) t). KUNJAL (Pdaintiee) and 
GAURI SHANKAR and anotheb (Dbeendants) * 

Kond — Instalments — lower to sue for. whole amount on default of -payment — 
Limitation— Act Ko. KV of 1S77 (Indian Limitation Act), schedule II, 
article 75. 

A bond payable by instalments contained a provision that in default of 
the payment of any one instalment it would be in the power of tbc creditor 
to sue for tbo whole amount due under tbo bond without waiting for the period 
provided for the payment of other instalments. Seld that this provision 
did not mean that the creditor should be compelled to sue for the whole on 
default of payment of one instalment, nor did limitation in respect of the 
whole debt commence to run from the date of the first default. Jadab Chan- 
dra BaTcshi v. Bhairab Chandra Chuclierbutiy (1) and Karri Bershad Chow- 
dhry v. Kasil Singh (2) dissented from. Shankar Prasad v. Jalpa Prasad (3) 
and Maharaja of Benares v. Hand Bam (4) referred to. 

The facts of this case are as follows : — 

On the 3i’d of August 1891 one Debia, the father of some of 
the defendants, executed a bond payable by iostaloients of Rs. 60 
annually in the month of Jeth in favour of Kashi Prasad. In 
May 1905 Kashi Prasad’s representatives sold this bond to the 
plaintiff Kun jal. On the 21st of June 1905 Kunjal sued, making 
the representatives of the original obligor and obligees parties, to 
recover three instalments under tbe bond. The bond contained 
a provision that, in default of paym'ent of any one instalment, it 
would be within the power of the creditor {mahajan mazJcwho 
iJehtyar lioga) to sue for the whole amount due under .the bond 

* Second Appeal No. 489 of 1906, from a deci*ee of Bepin Behari Muherji, 
Ju^e or the Court of Small Causes exerfcising powers of a Subordinate Judge 
of Cawnpo) e, dated tbe 30tb of April 1908, modifying a decree of Mubammad 
Azmuddin. Munsif of Fatehpur, dated the 18th of September 1905. 


(1) (1904) I. L. E., 31 Calc.. 297. 

(2) (1894) I. L. E., 21 Calc., 642. 
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(3) (1894) I. L. R., 16 All., 871. 

(4) (1907) I. L. R„ 29 All., 431. 
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to the fact, we think that both parties should abide their own 
costs in the Courts below and we order accordingly. As to the 
costs of this appeal, the plaintiff, we think, if he pay the purchase 
money, is entitled to them, and we so order. 

Appeal decreed. 

Before Sir John Stanley, Knight, Chief Justice, and JKr. Justice Sir William 

Burhitt. 

BHUllA (PiAiNTirr) c. SHAHAB-UD-DIN (Defendant). • 

Act (Local) No. II oyi901 (Agra Tenancy Act), section 22 — Occuyanoy 

holding — Succession. 

Under the Agra Tenancy Act of 1901 the personal law of the parties con- 
cerned is no longer applicable to the case of sncccBsion to an occupancy hold- 
ing, but the holding descends to all the male lineal descendants in the 
male line of descent of the last owner, without exclusion by the nearer of the 
more remote. 

The facts of this case are as follows. One Kallu had an occu- 
pancy holding. He also had three sons, Bhura, Nathu and 
Khuda Bakhsh. The two latter died in Kallu’s life-time. In 
August 1904, after the death of Kallu, Bhura obtained from the 
Revenue Court a decree ejecting the sons of Kathu from a portion 
of the occupancy holding. The Court in that suit found that 
under section 22 of the Agra Tenancy Act, 1901, the nearer 
descendant excluded the more remote. The present suit was 
b'rought to eject Shahab-ud-din, the son of Khuda Bakhsh. This 
suit was brought in the Court of the Subordinate Judge of Hehra 
Dun, and was dismissed on the preliminary , question of want of 
title in the plaintiff. The plaintiff appealed to the District Judge 
of Saharanpur, who agreed with the Court below. The plaintiff 
thereupon appealed to the High Court. 

Pandit Mohan Lai Nehru, for the appellant. 

Maulvi Muhammad Ishaq, for the respondent. 

Stanley, C.J., and Bubkitt, J. — In our opinion the decision 
of the learned District Judge affirming the decision of the Sub- 
ordinate Judge is correct. The question is as to the interpretation 
to be put on the first clause of section 22 of the Agra Tenancy 
Act, II of T901. That clause in the matter of the succession 

* Second Appeal No. 408 of 1906 from a decree of L. G. Evans, Distriefc 
Judge of Saharanpur, dated the 16bh of March 1906, confirming a decree 
of S. P. O’Donnell, Subordinate Judge of Dehra Dun, dated the 9th of 
NoTember 1906, 
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1908 Before Sir John Stanley, KnigM, Chief Justice, and Mr, Justice Sir Willim 
January 4. BurTsiU. 

TEJPAL (PiiAiKTiFP) V. GIRDHAEI LAL (DbfekDAKT).* 
JPre-qmption — Mortgage — Property purchased hy vendees subject to an un^ 
registered mortgage — Tre-emptor bound to taTce the property subject to the 
mortgage. 

Property tlie subject of a suit for pre-emption was purcliased by tlie 
vendees subjoot to an unregistered mortgage for Rs. 99. Meld that the 
pre-emptor must take tbo property subject to this unregistered mortgage 
irrespective of the question whether he had notice of it or not. 

This was a suit brought to enforce payment of a sum- of 
Rs. 129-3-Oj secured by a mortgage of the 25th of November 1900, 
by sale, if necessary, of the mortgaged property. The principal 
amount secured by the mortgage -was Rs. 95 and therefore the 
mortgage was not compulsorily registrable. After the execution 
of this mortgage, namely, on the 26th of January 1901, the mort- 
gaged property -was sold by Bahraich the mortgagor to Bhagwan 
Singh, Karan Singh and Tota Ram, and the purchase deed in 
their favour was duly registered. At the date of the sale the 
purchasers had notice of the unregistered mortgage, and therefore 
must be taken to have purchased the property subject to it. 
Subsequently the defendant respondent Girdbari. Lai claimed a 
■ right to pre-empt this sale, and succeeded in his claim and obtain- 
ed possession of the property. The plaintiff then brought the 
present suit, and it was defended by Girdhari Lai on the ground 
that at the time of pre-emption ho liad no notice of the plaintiff^s 
mortgage and therefore was not bound by it. The- Court of first 
instance (Munsif of Shikohabad) held that the defend ant pur- 
chased subject to all the liabilities which attached to the property 
in the hands of the vendees, and was therefore liable to satisfy 
the mortgage. On appeal the lower appellate Court (Subordinate 
Judge of Mainpuri) reversed this decision, holding that the pre- 
emptor was not affected by the notice of the mortgage which the 
vendees had ; that he had no knowledge of the mortgage when he 
pre-empted the sale, and that therefore the property in his hands 
was not liable for the mortgage debt. Against this decree the 
plaintiff appealed to the High Court. 


• Second Appeal No. 608 of 1906, from a decree of A. Rahman, Subordi- 
nate Judge of Mainpuri, dated tbe lltb of April 1906, modifying a decree 
of Gokul Prasad, Officiating Munsif, Shikohabad, dated the 12th of May 1904. 
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the property. Now we must take it on the findings that no 
portion of the purchase money has been paid or satisfied. The 
vendee did hot fulfil his obligation to pay it. It has been held, 
and we think rightly, that the non-payment of the purchase 
money does not prevent the passing of the ownership of purchased 
property from the vendor to the purchaser, and that the purchaser, 
notwithstanding such non-payment, can maintain a suit for 
possession of the property — see Skib Ldl v. Bfidgwan Bds (1). 
It was so held in the case of Umcdm/dl Motirdm v. DdvUi bin 
Dhondihd (2) and again in the case of SdOdji v. Ndmdcv 
(3), in which the evidence showed that there was & bond fide 
sale of property by the defendant to the plaintifis, and it was 
held that this sale was a eompleted transaction, notwithstanding 
the fact that no portion of the consideration had been paid, and 
that the only remedy of the vendor for the consideration was a 
suit for recovery of the amount of it. We think therefore that 
the Courts below were wrong in dismissing the plaintiff’s claim. 
In the ease of SMb Ldl v. Bhdgwan DdSj to which we have 
referred, it was laid down by Mahmood, J., rightly, we think, that 
eQ[uitie8 may exist in favour of a defendant to a suit like the 
present one so as to subject the decree to restrictions and condi- 
tions appropriate to the circumstances of the case. Here there 
is such an equity arising out of the non-payment of the purchase 
money by the plaintiff, and regard ought to be paid to it in any 
decision which the Court may pass. 

Accordingly we allow the appeal. We set aside the decrees of 
both the lower Courts, and we order and direct that if within six 
months from this date, the plaintiff pay to the defendants the 
sumofRs. 200, the amount of the purchase money, the property 
mentioned in the plaint be delivered to him, but in default of 
such payment the plaintiff shall forfeit his right to recover the 
property. If the plaintiff do not pay the purchase money within 
the time aforesaid, his suit will stand dismissed with costs in all 
Courts. If he, however, do pay the purchase money within such 
period, then in view of the fact that the plaintiff alleged in his 
plaint that he had paid the entire of the purchase money, contrary 


(1) (1888) I. L. R , U All., 2M. (2) (1878) I, L. R., 2 Bom., 047. 

(3) (1899) I. L, R., 23 Bom., 626. 
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unrcgi. stored iiiomnltrnnro. 'riinroforo ii is clonr tl'.nf- tlio vendeeg 
Jjhngwim ^ingh, 1 ota Kain luid Knnm Singh Avorc liable to 
sntiriy 'I'l'jpar.s tnorlgiige. They in fiu t nnist he taken to litivc 
pnrclniBod the i>ro|)orty ‘■ulijeet In i! u innrtgnge. 

The (juostion then i*', is lh<‘ pre'-eingtnr (iirdliari lad in any 
better positi-in titan the vendees? Wc thinlc not, and for this 
reason : n right nf pre-emption is iiot n rigid of icpnrcha-e, but is 
simply ii right entitling the pre-omj>tor to be snbstitnlod for the 
vendee as purehuscr and to stand in in's sIjo -s in respect of all the 
rights and nl)lig;iti'*.ns nri-ing from the ^ale nmler whieii l.e 
derived his title. A person who •■hoo.se- to pn -empt, therefore, 
must take upon him the burden of the obligations subject Uo whioli 
the c;\lo was marie as well as the benefits accruing therofrom. 
Jn other words, be can gtd- nr) more than that for whicli the 
vendee hargainod. 'i'he vendees in this case nctpiircd the pro- 
perty md)jecL to the plaintifl'’s morigago, and thr? jn-e-omptor if 
ho ehose to ])re-em]»t mu.st also take siilrjcct to it, Tlio jiro-em])- 
tivo property was not in fact nn nninciimberod projicrty, bat one 
subject to the plaintiD'’8 moitgnge, an incumbrance wliich the 
purchasers wore liable to satisfy, and which the pro-omptor, who 
has enforced his right to have his name substituted as jmrcbnser, 
must, wc ihiuk^ satisfy. The vendees had distinct notice of the 
incurahraneo, and even if they concealed their knowledge of it 
flora the pre-emptor, they cannot thereby give him a better right 
than t'.mt which they themselves po-sessed. d'he question may be 
looked at from another point of viow. The consideration for 
tlio sale to the vomlees was not alone tho money actually paid in 
cash, but also the amount of the mortgage, for the payment of 
which they became responsible. In holding, therefore, that the 
pre-emptor is bound to satisfy the mortgage-debt, we simply 
require him as pre-emptor to pay the entire of the purchase 
money. It is well .settled law in this Court that a pre-emptor 
must pre-empt the whole of tlie bargain between, vendor and 
vendee or nob at all. He cannot take a portion of it only. Here 
part of tlie bargain was tliat t.he vendees should accept the 
liability of the vendor in respect of the plaintiff^s mortgage. 
Therefore the successful pre-emptor took sub]ect to that lia- 
bility. 
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{inUr alia) to an occupancy tenant provides that on the death — 

of the tenant his interest in the holding shall devolve on Ins ma e Bhoha 
H neal descendants in the male line of descent. The appellant shahab- 

and the respondent to this appeal are both male lineal descendants • 

of the last tenant in the male line of descent. The appellant is 
his SOD, while the respondent is his grandson. As the respondent’s 
father predeceased his father, thelast tenant, the respondent would 

be excluded under the Rent Act of 1881, section 9, which hy the 
words “as if it were land ” made the personal law of the party 
applicable to the descent of an occupancy holding. The appel- 
lant therefore desires us to read into section 22 of the Act now 
in force, such words as would make the tenure descend as if it 
were land, thus excluding the respondent. As a reason for his 
contention his learned vakil pointed out that some unexpected 
results might follow from a literal interpretation of section 22. 

For instance, in the case of the death of a tenant leaving several 
sons, grandsons and even great-grandsons, he argues that under 
the words of section 22 the tenure might be held to devolve 
simultaneously on all. 

As to that matter we do not consider it necessary to express 
any opinion nowi There can be no doubt that the new Tenancy 
Act has completely altered the rule of devolution in the case of a 
tenancy such as that in question here. The tenancy no longer 
devolves *‘as if it were land,” but on the lineal male descendants 
of the last tenant. The Ijegislature has chosen to alter the law, 
and we can see no reason why we should not assume that the 
new provision was deliberate and intentional. The parties here' 
are Muhammadans, whose personal law gives a share in the estate 
of a deceased Muhammadan to daughters, wives, sisters and 
other females, who are excluded by tbe words “ male lineal 
descendants ” in section 22 of the new Act. If we apply the 
Muhammadan law for the purpose'of excluding the respondent, it 
is difficult to see why we should not apply it to include females, 
whom the first clause of section 22 excludes when there are 
‘‘ lineal male descendants.” We dismiss this appeal wdth costs. 

Appeal dismissed. 
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junsdicLion to entertain tho nj)pcnL The opposite view may 
porhajvs derive some support from tho observ’niions made towards 
the conclusion of tho judgment in Chhitcr Shigh v. Jlup SiT^gh 
(1). l)ulij witli all doforcncc to the learned Judge who decided the 
case, wo are unable to agree with him in holding that, wlicn there 
is a question whether one party or tlio other is the cultivator of 
specified land, a question of proprietary title ari.sc5. This is our 
answer to the reference. 


Before Sir John Stanley, Kniyht, Chief Justice, and Mr, Justice Sir 

V'illiam Burl'ift. 

GAKGA DEI (Pi,Ai?;Tirp) r. DADAM A^D ornEHs (DErnpuAKTs).* 

Land holder and tenant— Trees — Land holder's and tenant’s riyhts as to 
trees on tenant’s holdiny. 

Held Hint ns n gencnnl rule tlio properly in timber growing on n tenant’s 
holfling vests in the rnmindnr, nnd the tcnnnt lins no right to cut nnd remove 
such timber. Dut ns n general rule nlno the mmintlnr hns no right to inter- 
fere with the enjoyment by his tcnnnt of the trees upon bis bolding so long 
ns the relntion of l indlord nnd tcnnnt subsists. Sheik Aldool Itohoman v. 
JDataram Bashcc (2) referred to. 

The plaintiff iu this case sued ns zamindor of a ^'illagc called 
ICanchanpur praying for a declaration of her title to the trees 
growing on the cultivated and uncultivated lands of JTanchon- 
pur in the possession of the defendants, who were her tenants, 
and also for a perpetual injunction prohibiting tho defendants 
from offering any obstruction to tlio cutting down and removal 
by her of tho trees on their holding, Tho defendants sot up a 
right by custom to cut the trees in question, but this plea was 
rejected, nnd a declaration of title was given to the plaintiff as 
prayed for in her plaint. Tho Court of first instance (first Addi- 
tional Munsif of Meerut) also granted tho plaintiff the injunction 
prayed for, and this decree was upheld in appeal by the lower 
appellate Court (Additional District Judge of Meerut). The 
defendants appealed to the High Court, where, the case coming 
before a Single Judge of the Court, the only question argued 
was as to the right of tho plaintiff to the injunction which she 

• Appeal No. 49 of 1907 under section 10 of the Letters Patent from a 
judgment of Richards, J., dated the IStb of April 1907. 

(1) Weekly Notes, 1006, p. 247. (2) Weekly Reporter, January to July 

1864, page 367. 
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Babu J ogvi^dvo NctXh GhO/udh/fi) for the appellant. 

Pandit Baldeo Ram Dave, for the respondent. 

Stanley, C.J., and Buekitt, J.— The suit out of which this 
appeal has aiisen was brought by the plaintiff to enforce payment 
of a sum of Ks. 129-3-0, secured by a mortgage of the 25th of 
November 1900, by sale, if necessary, of the mortgaged property. 
The principal amount secured by the mortgage was Bs. 95 and 
therefore the mortgage was not go mpulsoi’ily registrable. After the 
execution of this mortgage, namely, on the 26th of January 1901, 
the mortgaged property was sold by Bahraich the mortgagor to 
Bhagwan Singh, Karan Singh and Tota Ram and the purchase 
deed in their favour was duly registered. At the date of the 
sale the purchasers had notice of the unregistered mortgage and 
therefore must be taken to have purchased the property subject 
to it. Subsequently tlie defendant respondent Girdhari Lai 
claimed a right to pre-empt this sale, and succeeded in his claim ' 
and obtained possession of the property. The plaiatiff then 
brought his suit, and it was d efended by Girdhari Lai on the 
ground that at the time of pre-emption he had no notice of the 
plaintiff’s mortgage and therefore was not bound by it. The 
learned Munsif held that the defendant appellant purchased 
subject to all the liabilities which attached to the property in the 
hands of the vendees, and was therefore liable to satisfy the 
mortgage. On appeal the learned Subordinate J udge reversed 
this decision, holding that the pre-emptor was not affected by the 
notice of the mortgage which the vendees had ; that he bad no 
knowledge of the mortgage when he pre-empted fclm sale, and 
that therefore the property in his hands was not liable for the 
mortgage debt. 

From this decision the appeal now before us wms preferred. 
On behalf of the respondent reliance was placed upon section 50 
of the Registration Act, which provides that ever}' document of 
the kind mentioned in clauses (a), (6), (c) and (c^) of section 17, 
which include a deed of sale, shall, if duly registered, take effect 
as regards the property comprised therein against every unregis- 
tered document relating to the same property and not being a 
decree or order. This section, it has been frequently held, does 
not protect a purchaser who purchased with knowledge of an 
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that belialf. In tlio case of iSheiJch Ahdool Bolioman v. Data- 
ram Bashec (1) the learned Jiuigo.s laid down that while a 
zamindar has a right in the frees v/liicli the Court should main- 
tain, ihc tenant has a right to enjoy all the henefits that the grow- 
ing timber may afl’ord him during his occupancy, but has no power 
to cut down the timber and convert it to his ovt'n use. We hold 
therefore that our learned brother was correct in his decision and 
we accordingly dismiss the appeal with costs. 

A 2 :> 2 ical dismissed. 


Bcfvrc Sir John Blnnhy, KnitjH, Chirf Jatticc, and Mr. Jtiitlirr Sir William 

Jlurl'itl, 

KTIEOBAM TlWAin (Dr-rcKPAVT) r. TIIAKUK PKA.8AD AKP otheeb 

(PiAi KTirre).* 

Ciril Procedure Code, teclion 678 — J’rocediirr.-Jrrryulori/y—J){tpotalcfa 

tttil On a Sunday. 

Mtld llint tlip fnct Hint n r.uil wap dccidid on n Sunday did not vitiate tlio 
dccrco. Semllc that tho Lord'a Ih.y Act (21 Geo. Ill, Cap. XLIX) docs not 
apply to India. I’aram Shool: Dons v. Itashccd Ood Dowlah (2) referred to. 

This was a suit for a declaration of the plaintifl=’ ownership of 
a certain wall and for an injunction against the defendant’s 
interfering with it. The .suit was filed in the Court of a Munsif. 
During the proceedings the Munsif made an inspection of the 
spot on Sunday, the ISth of June 1905. "While he Was there 
the parties come to terms. Thereupon a rubkar was drawn up 
then and there compromising the case. Tbi.« was signed by the 
pleaders on either side, and the Munsif on the same day -wrote 
and signed his judgment. The defendant appealed upon the 
sole ground that the decree was void, the suit having been decid- 
ed on a Sunday. The District Judge dismissed the appeal. 
The defendant then appealed to the High Court, and his 
appeal coming before a single Judge of the Court was 
dismissed {Gj. Weekly Notes, 1907, p. 168). The present 
appeal was thereupon prpferred by the defendant under section 
10 of the Letters Patent. 

• Babu Satya Chandra Muher^i, for the appellant. 

Mr. Abdul Majid, for the respondents. 

** Appeal No. 51 of 1907 under section 10 of tlio Letters Patent from a 
judgment of Griffin, J,, dated tho let of May 1907. 

(1) Weekly Reporter, January to July 1864, (2) (1874) 7 Mad., H- Q., 

page 3G7. Bcp., 2S6. 
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For these reasons we think that the lower appellate Court was 
wrong in reversing the decision of the learned Munsif. We 
therefore allow the appeal, set aside the decree of the lower 
appellate Court and restore the decree of the Court of first 
instance with costs in all Courts. We extend the time for pa^y- 
ment of the mortgage debt up to the 1st of April next. 

Appeal decreed 
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Before Mr. Justice Sir George Knox and Mr. Justice Aikman, 
NIRANJAN (PiAlNiirr) v. GAJADHAR (Deiendakt).* 

Act (Local) No. II o/1901 (Agra Tenancy Act J, section 11'! -^Question of 
proprietary title — Jurisdiction— Civil and Sevenue Courts- 
Seldih&i the question whether a tenant, defendant in a suit for eject- 
ment, is a tenant of one hind or another is not n question of proprietary title 
within the meaning of section 177 of the Agra Tenancy Act, 1901. Chhitar 
Singh v. Bup Singh (1) dissented from. 

The facts of this case are as follows : — 

Niranjan Ahir applied as owner of a fixed rate tenant’s 
holding for ejectment of one Gajadhar fiom a small plot of land. 
Gajadhar pleaded that he was the fixed rate tenant entitled to 
the holding. The suit under section 58 of Act No. II of 1901 
w'as tried by an Assistant Collector, who dismi-sed it. The 
plaintiff appealed to the Court of the District Judge upon the 
ground that a question of proprietary title, within the meaning 
of section 177 (e) of the Tenancy Act, had been in issue and was 
in issue in the appeal. The District Judge, however, being of 
opinion that no such question was involved, referred the case to 
the High Court under section 195 of the Tenancy Act in view of 
the decision in Ghhitav Singh v. Eup Singh (Weekly Notes, 
1906, p. 247). 

Babu Parhati Gharan Ohatterji, for the respotidenl. 

Khox and Aiemah, JJ.— Oa the facts stated by the learned 
.District Judge of Jaunpur we bold that no question of proprie- 
tary title was in issue in the Court of first in.stauce and that 
,no such question is a matter in issue in this appeal. The learned 
District. Judge is riglit therefore in 1 is view that be had no 


Ti’ of 1907 on n refereueo madebjW. R. G, Alojr 
District Judge of Jauupur dated lire 26tli of July 1907, against the order pi 

Hofember Class, of Jaunpur, dated tbe 27th oi 


(1) Wttelily Notes, l!-00, p. 247. 
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property of the minor. Mahacleo Prasad appealed to the 
High Coiiit against this order, one of the grounds of appeal 
being that the District Judge had no power to refer the matter 
to arbitration and to accept the award. 

Babu Satya Ghandra Mulcerji (for w'hom Lala Kedar Nath,) 
the appellant. 

Dr. Batish Chandra Banerji (for whom Babu Lalit Mohan 
Banerji), for the respondent. 

Aikman, J. — This is an appeal from an order of the learned 
District Judge of Allahabad appointing a guardian of the pei’con 
' and property of a minor named Kedar Hath under the provisions 
of the Guardians and Wards Act, 1890. The appellant is the 
father-in-law of the minor. The respondent, who was appointed 
guardian by the learned Judge, is the minor’s elder brother. 
Each of the parties to this appeal claimed to be appointed guar- 
dian. It appears that on the joint application of the parties the 
question as to who should be appointed guardian was referred to 
the arbitration of Kunwar Bharat Singh, a gentleman againt-t 
,wliom no imputation whatever is made. It appears from the 
order of the learned Judge that he decided the question as to who 
should be the guardian solely on the award of the arbitrator. In 
appeal here it is contended that under Act No, VIII of 1890 
the District Judge was not competent to refer to an arbitrator 
the question as to who .should be appointed guardian. In my 
opinion this contention must prevail. Some special Acts, for 
instance, the Act dealing with religious endowments, No. XX of 
1863, empower a Court to refer matters in difference to arbitra- 
tion. No such power is given in the Guardians and Wards Act, 
and it is easy to understand why this should be so. When there 
are rival claimants to be appointed as guardian these claimants 
are not in the position of ordinary litigants who can refer any 
matter in dispute betw-een them to a tribunal selected by them- 
selves. The guiding principle in appointing a guardian is the 
consideration of what is best for the welfare of the minor. In my 
opinion the intention of the law is that the question as to who is 
the best guardian of the minor’s interests is one to be decided by 
the Court, and that a Court cannot delegate its functions to any 
arbitrator, however competent and above suspicion thq,t arbitrator J 
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had obfcained-a/. Weekly Notes, 1907, p. 150. The result of 
this appeal was that the decrees of the Com-ls below were set ' 
aside so far as they granted an injunction to the plaintiff 
restraining the defendants from offering obstruction to the 
plaintiff in cutting down, removing and selling the trees (other 
than the trees actually cut). The plaintiff tlien preferred the 
present appeal under section 10 of the Letters Patent. 

Babu Durga Gharan Banei'ji, for llie appellant. 

Mr. R. Malcomson for the respondents. 

Stanley, C.J., and Buekitt, J.— The plaintiff appellant is 
a zamindar, and as such instituted the suit out of which this appeal 
has arisen for a declaration of her title to the trees growing on 
the cultivated and uncultivated land in mauzii Kanchanpur in the 
possession of the defendants, who are her tenants. She also 
prayed fora perpetual injunction prohibiting the defendants from 
offering any obstruction to the cutting down and removal by her 
of the trees on their holdings. The defendants set up a right by 
custom to cut the trees in question, but this plea was rejected, 
and a declaration of title was given to the plaintiff appellant as 
prayed for in her plaint. The two lower Courts also granted to 
the plaintiff appellant the relief which was claimed by way of 
injunction ; but upon appeal our brother Richards reversed their 
decrees and allowed an appeal in respect of the injunction. From 
this decision the present appeal has been preferred under the 
Letters Patent. We are of opinion that the learned Judge of this 
Court wms perfectly right in the decision at which ho arrived. 
The presumption of law, and the general rule in the absence of 
custom^ is that the property in timber on a tenant’s holding vests 
in the zamindar, and that the tenant has no right to cut and 
remove such timber. But it appears to us to be clear that in the 
absence of a custom or of a contract to the contrary a zamindar 
has no right to interfere with the enjoyment by his tenant of the 
trees upon his holding as long as the relation of landlord and 
tenant subsists. A tenant has a right to enjoy all the benefits of 
the growing timber on his land during his occupancy. If the 
zamindar desire to have the privilege during a tenancy of enter- 
ing upon his tenant’s holding and cutting down and removing 
timber he must procure a special stipulation from his tenant in 
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by tbe District Court in appointing or declaring a guardian is pre- 
scribed inlsictions 11 (1), 13, 17 and 46. Under section 13 it shall 
hear such evidence asnoay be adduced in support of or in opposition 
to the application. Under section 17 it stall be guided by 'whab 

appears to be for the welfare of the minoi’. 

Section 46 allows the District Court to call upon the Collector 
or upon any Court subordinate to it for a report on any matter 
arising in any proceeding under the Act and treat the report as 
evidence. 

Such are the powers given by the Act to a District Court for 
the purpose of appointing or declaring a guardian of the person 
or the property of a minor. There is nothing in the Act to autho- 
rize a District Court to refer the question of the appointment or 
declaration of a guardian to arbitration. The learned District 
Judge had, therefore, no power to refer that matter to arbitration. 

It might be contended that section 647 of the Code of Civil 
Procedure empowered the learned District Judge to make such 
reference, but there is no force in this contention. The section in 
my opinion deals wdth procedure, and procedure alone, and does 
not touch the substantive law of arbitration. The reference by 
the learned District Judge in the case before me was no doubt 
made with the consent of the parties, but that would give him no 
power. Besides, a party is allowed by law to submit any 
dispute regarding any right of his own to arbitration, but the 
question of guardianship stands upon a different footing and is 
not one of the private civil rights of any private person. 

For the above reasons I hold that the course adopted by the 
learned District Judge was contrary to law and I therefore set 
aside his order and remand the case under section 662 of the 
Code of Civil Procedure with directions to readmit the appli- 
cation under its original number in the register and proceed to 
determine it in accordance with law. 

By the Cotjet. — The appeal is allowed, the order of the 
learned District Judge is set aside, and the ease is remanded to 
his Court with directions to readmit the application under its 
original number in the register and proceed to determine it 
according to law. Costs here and hitherto will abide the event. 

Appeal decreed and cause remanded. 



VOL. XXX.] ALLAHABAD SERIES. 137 

Stanley, C.J., and Burkitt, J.— We are of opinion lhat the 
proceeding of the Munsif •was not vitiated by tlie fact that it was 
taken on a Sunday. At the utmo-t it seems to us that the proceed- 
ings may have been irregular, hut that any irreguhiiity was cured 
by the consent of the patties. It is not necessary for us to 
determine whether the Lord’s Day Act applies to this country, 
but we should be slow to hold that it did, as it would be manifestly 
inconvenient to do so, the Act being entirely unsuited to the 
circumstances of the country. We may mention that in the cose 
oi Param Shook Doss Y. Ilasheed Ood Dowlah (1) it was held 
that it had no application in this country. We dismiss the appeal 
with costs. 

A'p'pcMl dismisted. 


Before Mr, Justice Aikman and Mr. Justice Karamat Snaein. 

MAHADEO PRASAD (Oppositb Paett) c. BINDESHRI PRASAD 

(Appucaht). • 

Act No, VIII of {Guardians and Wards Act)~^Guardxan and minor— 
Arbitration— Appointment of guardian not to be settled by arbitratiun. 

The appointment of a guardian to a minoi, not being a matter of private 
right as between parties, is not a question which can be settled by reference 
to arbitration. 

The facts of this ease are as follows : — One Bindeshri Prasad, 
the managing member of a joint Hindu family governed by the 
Mitakshara, applied to the District Judge of Allahabad uuder 
section 10 of the Guaidiaiis and Wards Act (No. VIII of 1890) to 
be appointed guardian of the person and property of liis minor 
brother Kedar Nath. The application was opposed by Sukhdeo 
Bam and Mahadeo Prasad, grandfather and father of Kedar 
Nath’s wife, Musammat Janki. 

The District Judge with the consent of the parties referred 
the matter to the arbitration of a gentleman of high social position, 
Kunwar Bharat Singh, and the arbitrator by bis award dated the 
4th March 1907 recommended that Bindeshri Prasad be appointed 
guardian of the person and property of Kedar Nath. In accord-' 
ance with this award the District Judge on the 30bh of April 
1907 appointed Bindeshri 6o be the guardian of the person and • 


. . * Appeal No. 7l of 1907 from an order of 
Jiiage of Allahabad, dated the SOfcb of April 1907. 

(1) (1874) 7 ]\Iad., H. 0., Rep., 386, 
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judgment-debtor. The decree was for the sum of Es. 6,091-9-0 
and for costs and interest. It appears that all the judgment- 
debtors save Madho Eao-took the benefit of the Bundelkhand 
Encumbered Estates Act, 1903. The usual .notification was 
issued calling upon creditors to submit their claims. The res- 
pondents decree-holders put in their claim against the applicants, 
but, unfortunately for themselves, they did not put forward 
their claim within the time required by the Act, and the Special 
Judge refused to consider it. Now there is in the Act a very 
stringent provision to be found in section 12, which runs as 
follows : — Every claim against the proprietor in respect of a 
private debt shall, unless made within the time and in the man- 
ner required by this Act, be deemed for all purposes and on all 
occasions to have been duly discharged.’^ That the judgment 
debt is a private debt within the definition of section 2 of the 
Act does not admit of any doubt. It follows from the provi- 
sions of section 12 that, so far as the liability of the five judg- 
ment-debtors who took advantage of the Act is concerned, the 
decretal debt must be deemed to have been duly discharged. As 
the respondents decree-holders could not proceed against the 
other judgment-debtors, they seek now to recover from the 
appellant the whole of the judgment-debt. The appellant took 
objection in the Court below that under the circumstances he was 
only liable for his proportionate share of the decretal amount. 

This objection was overruled by the learned Subordinate Judge 
who held that the decree being a joint one each judgment-debtor 
is liable for the whole of it. This is no doubt true, but we are 
of opinion that the learned Subordinate Judge did not give due 
effect to the terms of section 12 of Local Act No. I of 1903 
quoted above. No doubt when a joint decree is passed against 
several judgment-debtors the decree may be executed against any 
one of these judgment-debtors, and if one of them satisfies the 
whole of the decree he would have his remedy by taking proper 
steps to enforce a right of contribution against his co-judgment- 
debtors. But even a joint decree can only be executed for such 
part of the decretal debt as has not been discharged. In our 
opinion the effect of section 12 of the Encumbered Estates Act t 
is to discharge the decree to the extent of the joint liability of 
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may be. If rival claimants to a certificate of guardianship are 
allowed to refer the dispute between them to an arbitrator, a door 
would be open to collusion and the interests of minors might 
sufier. For these reasons I am of opinion that this appeal must 
be sustained. 

Kaeamat Husein, J. — This is an appeal from an order passed 
by the learned District Judge of Allahabad under the Guardians 
and "Wards Act (No. YIII of 1890). The facts are these : — One 
Bindeshri Prasad, the managing member of a joint Hindu family 
governed by the Mitakshara, applied to the District Judge of 
Allahabad under section 10 of the Guardians and Wards Act 
(No. VIII of 1890) to be appointed guardian of the person and 
property of his minor brother Kedar Nath. The application was 
opposed by Sukhdeo Earn and Mahadeo Prasad, grandfather and 
father of Kedar Nath’s wife, Musammat Janki. 

The learned District Judge with the consent of the parties 
referred the matter to arbitration, and the arbitrator by his award, 
dated the 4th March 1907 recommended that Bindeshri Prasad 
be appointed guardian of the person and property of Kedar Natho 
In accordance with this award the learned District Judge on the 
30th of April 1907 appointed Bindeshri to be the guardian of the 
person and property of the minor. Mahadeo Prasad appeals to 
this Court against this order. One of the grounds of appeal is 
that the learned District Judge had no power to refer the matter 
to arbitration and to accept the award. 

This objection is in my opinion sound. The State is theore- 
tically the guardian of all its minor subjects. As an old writer 
observes, '‘the law protects their persons, their rights and estates, 
exeuseth their laches and assists them in their pleadings ; the 
judges are their counsellors, the jury are their servants and the 
law is their guardian” — (Trevelyan on the law relating to minors, 
page 16). The State being the guardian of all minor subjects 
delegates by legislation its guardianship to such of its tribunals as 
it deems fit. In British India the guardianship of the person and 
property of minors has been given to District Courts, and they 
have been authorized to appoint guardians in certain specific 
ways. The law on the subject is now contained in the Guardians 
and Wards Act (No. VIII of 1890.) The course to be followed 
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Subordinate Judge of Moradabad to recover a sum of money on 
account of ber dower. The suit was based upon a judgment which 
the plaintiff had obtained from a Court in Eampur against 
her husband Abdul La tif Khan. The suit was dismissed. The 
plaintiff appealed. On the 3rd of November 1906, on an appli- 
cation by the respondent, the appellant was ordered to find 
security for costs under the provisions of section 549 of the Code 
of Civil Procedure, and the 15th of December 1906 was fixed as 
the time within w'hich the security was to be furnished. The 
security was not furnished within time. On the 19th of Decem- 
ber the appellant applied for extension of time, but her appli- 
cation WrtS not allowed, and on the following day the appeal w'as 
rejected under the provisions of section 549, On the 15th of 
Pebruary 1907 the appellant again applied to the Court asking 
that the security might be accepted and the appeal restored to 
the file. This application also was rejected. The appellant 
appealed to the High Court against the order of the Subordinate 
Judge rejecting her application for readmission of lier appeal in 
the Court below. 

Mr. Abdul Majid and Maulvi Muha'inmad Ishaq, for the 
appellant. 

Dr. Tej Bahadur Sapru, for the respondents, 

Aikman and Kaeamat Htjsein, JJ, — The appellant is a 
lady residing in the Rampur State, that is, out of British India. 
She brought a suit in the Court of Subordinate Judge of Morada- 
bad to recover a sum of money on account of her dower. The 
suit was based on a judgment which she had obtained from a 
Court in Rampur against her husband, the respondent Abdul 
Latif Khan. Her suit was dismissed. She appealed. On the 
application of the respondent, she was on the 3rd of November 
1906 ordered by the appellate Court to furnish security for costs 
under the provisions of section 549 of the Code of Civil Proce- 
dure. The 15th of December 1906 was the time fixed within whioh 
the security had to be furnished. The appellant did not furnish 
the security within that time. On the l9bh of December 1906, 
she asked for an extension of time within which to file the security. 
Although the time had expired, the learned Judge had authority 
to extend. the time, vide decision of the Privy Council in Budri 
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JBefore Mr. Justice Aihnan and Mr. Justice Karamai Musein. 
MAKUND RAO (Objeotob) v. JANKl BAI and anotheb (DECESE-noBDEB) .• 
Act (Local) No. I of 1903 (Bundclhhand Encumlcred Estates Act), 
sections 2 and 12— Joint decree— Execution of decree— Effect of some out 
of several joint judgment-dehtors talcing advantage of the Act. 

Five out of six joint juclginont-dublors took the benefit of tbo Bundel- 
bhand Bncuinberod Estates Act, 1903. A notification was issued under the Act, 
but tbo decree-holders did not mukc nny claim within the thno prescribed. 
Eeld that the decree-holders could not recover from the judgment-debtor 
who had not taken advantage of tbo Act anything more than hia propor- 
tionate share of the judgment debt. 

The facts of this case are as follotvs : — 

On the 9th of June 1893 Musnmmab Janki Bai and Musam- 


mat Lachmi Bai obtained a decree against six persons, namely, 
Atma Ram, Sita Ram, Balkishen, Raghnnath, Krishan and 
Madho Rao. The decree was for a sum of Rs. 5,091-9-0 with 
interest and costs. After this decree was passed, all tho judgment- 
debtors with the exception of Madho Rao took the beuefit of the 
Bundelkhand Lncumbered Estates Act, 1903. A notification 
was issued calling upon creditors to submit their claims. The 
decret-holders put in their claim against the applicants, but they 
did not come in within the time required by the Act, and their 
claim was rejected. The decree-holders then applied for exe- 
cution of their decree against the son of Madho Rao, and sought 
to execute the whole decree against him. The judgment-debtor 
objected that under the circumstances he was only liable for his 
proportionate share of the decretal amount. This plea was, 
however, rejected, and the first Court ordered execution to 
proceed against Makund Rao for the whole amount. Makund 
Rao thereupon appealed to the High Court. 

Babu Dv/rga Chctra'it Banerji, for tbo appellant. 

The Hon’ble Pandit Madan Mohan Malaviya and Muushi 
Tsvjar Saran^ for the respondents. 

Aikman and Kauamat Husein, JJ. — This appeal arises out 
of an application to execute a decree, dated the 9th of Juue 1893, 
which was passed in favour of the re.spondentB Musammat Janki 
Bai and Musammat; Lachmi Bai against six persons, namely, 
Atma Ram, Sita Ram, Bai Kishen, Raghunath, Krishan and 
Madho Rao. The appellant here is the son of the last-named 
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give a right of appeal from ordera passed under section 649. But 
as the law at present stands we can find no provision in it under 
which this appeal can bo Ijroiight. Wc may mention that a Full 
Bench of this Court 1ms held in Lc1iha\\ . Bliavma (1) that an order 
rejecting an appeal under section 649 i.s not appealable either, as 
an order or as a decree. The case may bo a hard one, but under 
the circumstances wo have no alternative but to 6u.stoin the res- 
pondent’s preliminary objection and dismiss the appeal, which w« 
hereby do. Under the circumstances of the case wo make no 
order as to costs. 

A'ppcal disTnieecd. 


Before Mr. Jui lire Axkman and Mr. Jutiiee Karamnf JTusein. 
KISHAN LAFj (Deckkimioldeb) r. lIMKAO SINGII (JrnoitEirr-DEBTOE).* 
Act A’o. IV 0/1882 (Transfer of Broptrty Act J, treiton OO—CmV Broeedure 
Code, aeclion 810 — Morlyaye — Sitnplr money decree accepted ly mart- 
gaget’^Sale of mortgaged property in execution of tud decree. 

Even tliougli tlio mortg.'igeo difclniniB nil interest in his mortgage end 
asks for and obtains n aimnlc money decree ho is precluded by section 99 of 
tbo Transfer of Property Act, 1882, from bringing the mortgaged property 
to sale in execution of the aimplo money decree. Madho Braead Singh t. 
Baxjnath (2) followed. But if such a sale docs in fact tnko place and ii 
confirmed and a certificate ie granted to tbo auction purebasor the aalo cannot 
afterwards bo impeached .upon the ground that it was in violation of section 
99 of tbo fransfor of Property Act. Madan MaJeund Bal v.Jamna Kaula- 
puri (8), Baj Kithore Be Sarkar v. Bina Bath Chandra (4), Thalerx 
Bathumma v. Thandora Mammad (5), Burga Charan Mandal v. Kali Bra- 
tanna Sarkar (6) and Umed v. Jar Bam (7) referred to. Sor.xi Singh v. 
Bxharx Singh (8) dissented from. 

, The facts of this case are ns follows : — 

One Umrao Singh on the 13th of November 1895 mortgaged 
certain property to one Kisban Lai. The mortgagee brought a 
suit against the mortgagor. In that suit he abandoned bis rights 
under the mortgage and obtained a simple money decree on the 
26th of March 1901. This decree he assigned to another Kishan 
Lai, who applied on the 22Dd of November 1902 for attachment 


• First Appeal No. 22 of 1907. from an order of K. M. Ghosh, Additional 
District Judge of Aligarh, dated tbo 17th of January 1907. 


{!') (1896) I. L. R., 18 All., 101. 
(2) Weekly Notes, 1906, p. 162. 
(8) Weekly Notes, 1907, p. 48. 
(4) (1908) 12 C. W. N., li. 


(6) (1899) 10 M. L. J., 110. 

(6) (1899) I. L. R., 28 Calc., 727. 

(7) (1907) I. L. R., 29 All., 612. 

(8) (1906) I, L. E„ 88 Calc,, 288. 
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blie five judgment-debtors who took advantage of the Act. It 
appears to us that the respondents cannot treat the provisions of 
this section as a nullity and seek to enforce a judgment debt 
which has by the provisions of the law been pro tanto duly dis- 
charged. If the appellant had to satisfy th e whole of the debt^ we 
are of opinion he could not enforce any right of contribution 
against his co* judgment-debtors, as they could rely on the terms 
of the Act and plead in answer to a suit for eontribution that 
their share of the judgment debt must be deemed for all purposes 
to have been discharged. This result would be owing, not to 
any fault on the part of the appellant, but to the laches of the 
respondents in not having put forward their claim before the 
Special Judge within the time allowed by law. We think, 
therefore, that the order of the Court below disallowing the 
appellant’s objection was wrong. We allow the appeal, and, 
setting aside the order of the Court below, remand the case to 
that Court with directions to proceed with the execution on the 
basis that the appellant is not liable for the whole of the judg" 
ment-debt but only for his proportionate share thereof. The 
appellant will recover from the respondent of the costs incurred 
by him in this Court. The respondents will recover from the 
appellant of the costs incurred by them in this Court. The 
costs in the Court below will abide the result. 

Appeal decreed. 


Before Mr. Justice Aikman and Mr, Justice Raramat Susein, 
riROZI BEGAM (PiiAiNiisr) «, ABDUL LATIF KHAN AKU auothhb 

(DEPBKDAirT) .• 

Cinl Brooedure Code, teotion 549— for eo tit-^Non-compliaiice loith 
order for security —Appeal rejected— .Application to restore appeal— 
Application refused. 

Sold that no appeal will lie from an order refusing to readmit an 
appeal which had been rejected under section 549 of the Code of Civil 
Procedure on account of non-compliance with an order to furnish security 
for costs. Zekha v. Bhauna (1) followed, Kuar Balwani Sinyh v. Kuar 
Boulut Sinyh (2) ^stinguished. 

Iw this case one Musammat Firozi Beg am, a lady residing 
in the Eampur State, instituted a suit in the Court of the 


r j District 

Judge of Moradabad, dated the 16th of February 1907. 

(1) (1896) I. L. R., 18 All., 101. (2), (1886) L. R., 18 I. A., 67. 
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287 of the Code of Civil Procedure, On the IStli of April 1903 
the judgment-debtor asked for postponeirent of the sale in order 
that he might raise the amount of the decree. This applicatioa 
M’as refused. On the 20th of July 1903 the property was sold 
and purchased by the present appellant. On the I9th of August 
1903 the respondent judgment-debtor applied under section 311 
of the Code of Civil Procedure to have the sale set aside. On the 
12th of September 1903 this application was rejected, and on Ijie 
22nd of that month the sale w^as confirmed. It appears from the 
record that a sale certificate was granted to the appellant, who is 
now in possession. On the 6th of June 1 906, nearly three years 
after tlie sale, the judgm.ent-debtor applied to the Court to set 
aside the sale on tho ground of its having been held in contraven- 
tion of the provisions of section 99 of the Transfer of Property Act. 
The Court of first instance disallowed this application on the 
ground that it was too late. On appeal by the judgment-debtor 
the lower appellate Court reversed the decision of the Muusif and 
remanded the case to the Court of first instance under section 562 
of the Code of Civil Procedure for decision on the merits. We 
may remark here that we see no reason whatever why the Court 
below should have sent hack the case, as by its decision the only 
question between the parties had been determined. The appeal 
here h.as been very ably argued by the learned gentlemen who 
appear for the parties. They have cited a large number of autho- 
rities-, It has been held by this Court in Madho Prasad Singh v. 
Baijnath (I) that, even though the mortgagee disclaims all interest 
in his mortgage and asks for and obtains a simple money decree, 
he is precluded by section 99 of the Transfer of Property Act 
from bringing that property to sale in execution of the simple 
money decree. Having regard to that ruling it must be held 
therefore that the Court was not justified in ordering the sale of 
the property. But the fact remains that it did order the property 
to be sold ; that the sale took place and was confirmed, and that 
a certificate was granted to the auction purchaser, which, by the 
operation of section 316 of the Code of Civil Procedure, so far as 
the parties to the suit and the persons claiming through or under 
them, vests in the purchaser the title to the property sold. What 
^ (I) Weelcljr Notes, 1905, p. 152. 
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4n V. Mussummat Bheo Koer (]). Unfortunately for the 
la nt the learned Judge refused to extend the time. He sets 
i his order of the 19th December 1906 that the appellant had 
allowed six weeks within which to furnish the security. This 
nsidered ample time, and he remarks that no attempt was 
s to have that time extended, meaning cl earl v, no attempt 
in the time allowed. He adds ; — I see no sufficient reason 
dlowing this application or for extending the time allowed 
3onsequently refuse the application.” On the following day 
jected the appeal under the provisions of section 549 of the 
of Civil Procedure. On the 15th February the appellant 
mted another petition asking to be allowed to deposit 
■ity and that the appeal might be restored to its original 
3er. In support of her application she relied on a decision of 
Privy Council in Kuar Balwant Bingh v. Kikit Doulut 
h (2). The learned Judge held that that case was very 
■ent from the one with which he tad to deal and refused to 
I’e the appeal. It is against that order that the present 
d has been ])referred. For the re'jiondents a preliminary 
ition is raised that no appeal lies. It is noticeable that 
I is no provision in the Code similar to that contained in the 
id paragraph of section 381 which allows a plaintiff, whose 
has been dismissed for failure to furnish security for costs, to 
y for an order to set the dismissal aside. Nor can we find 
le Code any right of appeal given from an order refusing 
sadmit an appeal under the circumstances set forth above. 
Bply to the preliminary objection the learned vakil for the 
llant relies on the Privy Council decision cited above. The 
of that case were of a peculiar nature and in our opinion the 
led Judge is right in holding that it is distinguishable from 
present case. We are compelled therefore to sustain the preli- 
ary objection. At the same time we take the opportunity of 
essing our opinion that, considering the serious consequences 
lied by an order under section 549, it would be well if the 
IS ature should consider whether it is not advisable to embody 
le new Code of Civil Procedure some provision analogous 
rat contained in the second paragraph of section 881 and to 
(1) (1889) L. R., 17 I. A., 1. (2) (1886) L. B., 13 I. A„ 67. 
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on tlio ground that the ealo was illegal. The learned Judges who 
decided that ensOj Ghose and Banorji, JJ., observe at page 732 
of the judgment : — An order for sale was made and in further- ( 
ance of that Older the property was sold, whatever may be the 
efi’cct of that sale. If the judgment-debtors wore parties to that 
order, or wore aware of it, and did not appeal against it, they are 
now precluded from questioning the propriety of that order and 
consequently of the sale that has Inkon jdaco under that order.” 

The decision by one of us in UtticcI v. Jas Ram (1) is also in 
favour of the appellant. Tn the case of Sumi Srngh v. Bihari 
Shigh (2) the learned Judges say: — '‘As regards the mortgagor 
raising no objection before the sale, it mu.st be observed that no 
duty was imposed upon him to do so, it being the decree-holder 
alono who was responsible for the particulars to bo entered in the 
sale proclamation.” It appears that in that case the application 
to set aside the sale was made hefore confirmation, though this 
circumslauco is not referred to in tlio judgment. The observation 
just cited is opposed to the authorities to which we have referred 
above, and with all deference to the learned Judges we are unable 
to accept the view expressed by them. “We entirely disagree with 
the view expressed by the learned Additional Judge in this case 
that the respondent could not object until the sale had actually 
taken place. The learned Additional Judge is also wrong in 
saying that no specification of the property was given in the pro- 
clamation for sale. That document sufficiently defines the property 
which the decree-holder wished to sell, and if there was any irre- 
gularity in publishing the sale, that was a matter to be dealt with 
under section 311 of the Code of Civil Procedure. Following the 
authorities cited in the earlier i)nrb of this judgment, we are of 
opinion that this appeal must succeed. We set aside the order of 
the Court below and restore that of the Court of first instance. 

The appellant will have his costs here and in the lower appellate | 
Court; 

Appeal decreed* 

(1 ) (laol) I, L. B., 29 All., 621. (2) (190B) 1. L. E., 88 Calc,, 283. f | 
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and sale of the property which had been mortgaged to his assignor. 
The property was attached and a proclamation of salo issued 
under section 287 of the Code of Civil Procoduro. On tlio 
18th of April 1903 the judgment-debtor asked for postpouemonli 
of the sale in order that he might raise the amount of the docrcM^. 
This application was refused. On the 20t]) of July 1903 tlio 
property was gold and purchased by the assignee of tho doci’cfj. 
On the 19th of August 1903 the respondent judgment-dobtor 
applied under section 311 of the Code of Civil Procoduro to 
have the sale set aside. On the 12th of September 1903 this 
application was rejected, and on the 22nd of that mouth tho salo 
was confirmed. It appears from the record that a sale certifi- 
cate was granted to the assignee of the decree, who is now in 
possession. On the 6th of June 1906, nearly throo years after 
the sale, the judgment-debtor applied to the Court to sot aside 
the sale on the ground of its having been held in contraventjou 
of th e provisions of section 99 of the Transfer of FTOji<trty A of;. 
The Court of first instance (Munm of Easganj), dhalhv/od 
this application on the ground that it —as too late. On 
by the judgment-debtor the lower appePste Oxnt (AAdhionnl 
District Judge of Aligarh) reversed the decisiczi of ifto 
and remanded the case to the Court of first instance 
562 of the Code of Civil Procedure for dedsion 'jrj. tie 
Against this order the decree-holder appealed to 
Dr. Scitish Chandra Banerji (for whom Babu 
Chaudhri), and Gulzari Lai, for the appellant- 
Dr. Tej Bahadur Sapru, for the responded:. 

Airman and Karamat Hubein, J.J, 

an order of remand made by the learned 
Aligarh in execution proceedings, 
on the I3th of November 1895 leeiipe: 
one Kish an Lai. The mortgagee 
pondent. In that suit he abande.e*-'' 
gage and obtained a simple rnene - 
1901. This decree he aesigeed ' < 
applied on the 22nd of Xdovamee- . 
tho property which had , 

perty was attached and e p .r-' - 








j be re^e 




3 DOS 


JCtfiri AN liAN 

ih 

Pmkao 

8)Noji, 


1908 


IUHA-DUK 

SlNGlI 

V. 

Niioi 

FtJHAN 

SiKGH 


162 THE INDIAN LAW BEPOETS, [VOL. XXX.' 

Court shall ordor it to be filed, and such award shall take effect 
as an award made under the provisions of Chapter XXXVII. As 
.soon, therefore, us the Court orders an award to be filed the 
provisions of secdou 622 become applicable. One of those pro- 
visions is that on a judgment being given by the Court a decree 
shall follow, and no appeal shall lie from such a decree except in 
so far as the decree is in excess of or not in accordance with the 
award. It is admitted that the decree in the present case is not 
in excess of the award It is further admitted that if the decree 
in the present case had been a decree in a suit which the parties 
had referred to arbitration through the intervention of the Court 
no appeal would have lain. But it is contended that there is a 
difierence between such a ease and a case in which a reference is 
made without the intervention of a Court. We fail to see that 
any such distinction exists. As we have said above, according to 
the provisions of section 526 when a Court orders an award to be 
filed, section 522 must apply, that is to say, a decree must be made 
on judgment being pronounced by the Court ; so that if this decree 
be not in excess of the award or does not vary the award no 
appeal would lie. We have been referred by the learned vakil for 
the appellant to the case of Mubtafa Khan v. Phulja Bibi (1). 
In that case a Bench 6f this Court entertained an appeal under 
similar circumstances, but the question whether an appeal lay or 
not does not appear to have been raised, and.it certainly was not 
decided. We are therefore unable to regard that case as an 
authority for the contention that in the case of a private arbitra- 
tion when a decree is made by a Court in accordance with the 
award an appeal lies. W'e accordingly allow the objection, and 
holding that no appeal lies dismiss the appeal with costs. The 
objection preferred under section 561 of the Code of Civil Proce- 
dure necessarily fails. We dismiss it. 

Appeal dismissed. 

(1) (1905) I. L. R., 27 All., 526. 
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we have to decide is whether the order for sale having l)eeD 
passed to the knowledgeof the judgment-debtor and having been 
allowed by him to become final, he can now at this late stage have 
the sale set aside and the purchaser divested of his title on the 
ground that the Court ought not to have ordered the property to 
be sold. In our opinion the decision of the Court of first instance 
on this question is right. In the case Madan Methund Lai v. 
JamT^a. Kaulo.pwri (1) the learned Judges remark in regard to 
a somewhat similar case : — “ The plaintiff relied on the provisions 
of section 99 of the Transfer of Property Act. No doubt the sale 
was held in violation of the provisions of that section, but it was 
the duty of the judgment- debtors, whom the plaintifi' now repre- 
sents, to object to the sale or to the confirmation of the sale jjefore 
the sale was confirmed. After the sale had been confirmed, as 
between the judgment-debtors and the aueiion-pu; chasers, the title 
of the latter has become complete and it is no longer open to tlie* 
plaintiff, who stands in the shoes of the judgment-debtors, to 
question the title of the defendant on the ground that tlie sale at 
which they purchased was not authorized by law.” It is true 
that that was a case of a suit, while this was an application under 
section 244 of the Code of Civil Procedure, but we do not think 
that this circumstance afiFeots the principle laid down in the 
passage just cited. The decision in Raj Kishore De SarJear v. 
Dina Nath Chandra (2) is also in favour of the appellant. In 
the case Thaleri Fathumma v. Thandora Maminad (3) it was 
held by Shephard and Benson, JJ., that, when an order for sale 
of a mortgaged property in execution of a money decree of tlie 
mortgagee was obtained after notice to the mortgagor and the 
property was sold in pursuance of such order, the mortgagor can- 
not go behind the order and seek to set aside the sale on the 
ground that it ought not to have been passed by reason of section 
99 of the Transfer of Property Act. In the case of Durga 
Gharan Mandal v. Kali Prasanna Sarkar (4) a judgment- 
debtor Whose occupancy holding had been sold in execution of a 
decree for rent objected to the application made by the auction 
purchaser after the confii'mation of sale for delivery of possession 

(1) Weekly Notes 1907, p. 48. (3) (1899) 10 M. L. J., 110. 

(2) (1908) 12 G, W. N., \x, (4) (1899) I. L. S,., 26 Calc., 72?, 
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Before Mr. Judice Banerji and Mr. Justice Btohardt. 
BASA.DURSIMGH (Opposixb pakty) v NEGI PURAN SINGH, AppiiTOANT) 

Oioil Procedure Code, sections 522, 520 - Private arlUration -Award made a 

rule of Court —Appeal. 

When an award made in a private arbitration has been made ft rule of 
Coiu-t and a decree passed thereon, no appeal will Ho except so far as the decree 
is in excess of or not in accordance with the award In this respect there is 
uo difference between' a decree based upon a private award and a decree based 

upon an award made through the intervention of the Court. Mustafa Khan 

V. Phulja Bibi (1) distinguished. 

This was au application undei' section 525 of the Code of 
Civil Procedure to have an award made a rule of Court. On the 
25th of January 1904 the patties had referred tbe matters in 
dispute between them to arbitration without the intervention of a 
Court, and on the 20th of October 1904 the arbitrator made bis 
award. The opposite party raised certain objections to the 
filing of the aw-ard, wh ch were, howeve), overruled, and the 
Court (Subordiuate Judge of Dehra Dun) ordered the award to 
be filed and passed a decree in accordance therewith. From this 
decree the oppo.'ite party appealed to the High Court. 

Bahu Sital Prasad Ghosh, for the appellant. 

The Hon’ble Pandit Sundar Lai, for the respondent. 

Banerji and Richards, JJ.— This appeal arises out of a 
suit brought under the provisions of section 525 of the Code of 
Civil Procedure for the filing of an aw'ard made by an arbitrator 
appointed without the intervention of a Court. The parties 
referred their - disputes to the arbitration of an arbitrator on the 
25th of January 1904. The arbitrator made his award on the 
20th of October 1904. Objections were raised on behalf of the 
ai^pellant in regard to the award, which w'ere overruled, and the 
Court ordered the avvard to be filed and made a decree in accord- 
ance with it. From this decree the present appeal has beeu pre- 
ened. A preliminary objection is taken on behalf of the res- 
pon eut to the effect that no appeal lies. In our judgment this 
objection must prevail. Section 526 of the Code of Civil Proce- 
ure provides that it no ground such as is mentioned or referred 
D seotion 520 or section 52 1 be shown against the award, the 

nute Judge o/uehr^'n^^^ ^ decree of S. P. O’Donnell, Subordi- 

b i^enra Dun, dated the 25th of July 1905. 

(I) (1905) I, L. R, 27 All., 626. 
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Tables and an Index . ... ... — ... ... Bs. S. (10 sJ 

The Bnrma Cede, Edition 1559 ... ... ... ... ... Bs. ro (P ®-) 

The Coerg Code, Edition 1593 ... ... ... ... ... Es. — (c x.) 

The Bombay Code, Yol. U, Edition 1595, containing the cnrepcaled Acts of the 

Gorernor of Bombay in Ccnncil np to the end of the year ISSO ... Es. 5. (I'-'S.) 

The Bombay Code, YoL III, Edition 1595, containing the nnrepealed Acts of the 

Gorernor cf Bombay in Conncil from ISSl to 1595 ... ... ... Es. 5. (1- 

Th« Hadraj Cede, Yds, land H, E'ii tie- n 1902 Hs. 12. {E-. - 
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. . BOOKS AKD PUBLICATIONS FOE SALE 

BY THE 

SUPERINTENDENT OF GOVERNMENT PRINTING, INDIA, 

' . - ' 8, HASTINGS STREET, CALCUTTA. / 

, All books puhlislied by ihe Superintendent of Government Trintiny, India, can be purchased 
lither directly or through the following or any other booksellers t — 

AGENTS: 


CaicTITTA— rAfltctcr, Spink ^ Co. 
Madeas — Sigginbotham Co. 


Bombat~ f T'hackcr ^ Co,, Jjd. 

iJladhabai Atinaram Sagoon. 


.NOTICE. Books required for private use only can bo purchased. Application should be 
aceompanied by a remittance unless it is wished that the books should be sent by value^payahh post, 

^n whxch case, besides the ordinary postage, an additional charge will be made for registration 
and commission. ^ . 

Books required fordhe Bublic Service should be obtained through Local Gocernments. 

The amounts within parentheses are for packing atu? postage. 


List of the Books and Publications for sale which are less 

than two years old. 


't 


legislative department. 


ing, ludia. No. of Govornmenfc Print 

SHIPPfh-a Dfa.8X A^B IKBHX X. 

Revised editions oi the Beitish 

IBSEED BI ,:aE POEEICW WtubnL IN NATIVE SlAXBS HATE BEBl 


- INDIAN STATUTE-BOOK. 

.. Revised Edition. 

' , , ^*^Ter-royal Svo., cloth lettered, 

ftn Appendix consisting of a V t Enactments in force In Ajmer-Morwafa, wit 

extended t#, Ajmer-Iderwara ° ^ ° Enactments which have been declared in force in, o 
logical Table and an Index R ^ binder the Scheduled Districts Act, 1874; a Chrono 

The Bengal Code, TMrd:Editien''iqn^ , < ■ 

Bengal. Vols. ItoV Rn o’ containing the Regulations and Local Acts in foroo ii 
lie 0* ^ ^ 

Local, Acts of the Governor V Edition, 1906, consisting of the Bengal Eogulations and th 
Appendix oontWing a list f Council in force in tho Central Provinoos, witJi in 

the Central ProvincoBbv applied to tho Sohodulod Districts t) 

^ (6«.) y ^^^’tifioation under the Schedulea Districts Act, 1874; and au Index 





■■( 6 ) ' ~ 

Act IV of 1872 (Punjnb Imwo), ns modified up to lot November, 100-i 
Act IX of 1872 (Contrnot), ns modified up to let Sojjlomber, 1890 (with foot. 

notes brought dov/n to' 30Ui Juno, 1001) ... 

Act XV of 1873 (CliriBtinn Mnrriflgo), ns modified up to 1st Pecomber, 

••• ••• «> 

Act V of 1873 (Government Snvinga Banh), ns modified up to Igt April, 
1003 

••• ••• ••• 

Act X of 1873 (Oaths),. nn modified up to iBt'Pobrunry, 1903 ... 

Act II of 1874 (Adininl.'ttrator»GoncrnI), as modified up to lab Julyi.lSOOj 
with n list of Native. States included within the Prooidoncios of Bengal, 
Madras and Bombay, respectively, for the purposes of the Act ... 

Act IX of il874 (European Vagrancy), ns modified uj) to Ist Doooinber, 1001.., 
Act XIV of 1874 (Scheduled Districts), as modified up to let October, 1895,., 
Act XV of 1874 (Laws Local -Extent), as modified up to let October, 1805 ,,, 
Act I of 1877 (Specific Belief), ns modified up to Ist'Pobrunry, 1904 
Act III of 1877 (Registration), ns modified up to lat August, 1905 ... 

Act XV of 1877 (Limitatiou), as mollified up (o31st December, 1900 
Act VI of 1878 (Treasure Trove), as amended by Act Xll of 1891 
Act VII of 1878 (Porcsts), nn modified up to lab December, 1903 ,., 

Act VIII of 1878 (Sea Customs), ns modified up to Ist Pebruary, 1904 
Act XI of 1878 (Arms), as modified up to 1st May, 190-4 ... 

Act XVII of 1876 (Ferries), ns modified up to Ist June, 1902 ... 

Act XVII of 1879 (Dolckhnu Agriculturists’ Kcliof), ns modified up to Isb 
hlarcb, ISOo ,,. ,,, ,,, ... ,,, ,,, 

ActXVIll of 1879 (Legal Practitioners), as modified up to Ist May, 1890 
Act VII of 1880 (Morebant Shipping), as modified up to 16th October, 1891... 
Act V of 1881 (Probate and Administration), as modified up to let July, 
1890 «•, I*. ,,, ■ 

Act XV of 1881 (Factories) ns modified up to 1st December, 1904 ... 

Act XX VI of 1 881 (N cgotiablo In strumen ts), as modified up to Ist August, 1897 
Act XVlIl'of 1831 (Central Provinces Land Kevonuo), as modified up to let 
L March, 1905 •«« <«* ••• 


7 a.- (lo.) 

Bo. 1-4 < 1 . (3 

10 a. (2 a.) 

3 a, 0 p. (1 o.) 
3 a, 9 p. (1 a.) 


11 a. ,(2 a.) 

G a, 6 p. (1 a.) 

6 a. (1 a.) 

7 a. (lo.) 

11 a. (1 a. 6 p.) 
lie. (2o.) 

12 a. (2 a.) 

2 a. 0 p. (1 a.) 

10 a. (2 a,) . 

Be, 1-5-3. (4 a.) 

C a. (1 a. 6 p.) 

6 a. (la. Op.) 

10 a, (2 a.) 

7a. Cp. (III.) ^ 

10 a. (2 a.) 

12 o. (2fl.) 

6 a. 6 p. (1 a. 6 p.) 
10 a. (1 o.) 


.ct II of 1882 (Trusts), ns modified up to .Ist Juno, 1903 

ct IV of 1883 (Transfer of Property), as modified up ‘to Ist December, 


Act V of 1882 (Indian EasomoutB), as amended by tbo Bcpoaling and 
Amending Act, 1891 (XII of 1891) ... ... ... ... 

Act Xll of 1882 (Salt), ns modified up to Ist December, 1890 
Act XIV of 1882 (Code of Civil Procedure), as modified up to 1st Dccombor, 

1899 ... ••• ”• ••• ••• 

ActV of 1883 (Indian Morebant Shipping), as modified up to Ist Decern- 

bor, 1904 t»f #*• ••• 

AotVIIlioT 1883 (Little Cocos -^and Proparis Island), as modified up to Ist 
October, 1902 ••• ... ••• ... ... 

Act XXI of 1883 (Emigration), ns modified up to Ist Docorabor, 1902 
Act IV. of 1884:(ExpIosivos), as modified up to Ist December, 1903 
Act Vl of 1884 (Inland Stoam-Vossels), as modified up to 1st July, 1891 
Act VII of 1884 (Steamships), as modified up to Ist July, 1890 ... 

Act XII of 1884 (Agriculturists’ Loans), as modified up to Ist Fobruary, 

1903 ' ... ••• ••• ”• ••• 

Act XVIli of 1884 (Punjab Courts),-as modified up to Ist Decomber, 1899 ... 
Act XIII of 1885 (Indian Telegraph), as modified up to ist March 1905 
Act II of 1886 (income-tax), as modified up to Ist April, 1903 .. ... 

Act VI of 1886', (Births, Deaths and Marriages Eogistration), as modified 
;up to.lst June,-1891r -iwt., ■ . / ••• *** f 


Bo. 1-2. (2 a.) 
10 a. (l.a.) 

16 a. (2 a.) 

8 a. (1 a.) 

6 a. (lo.) 

Rs. 3. (6 a.) 

6 ft. (1 a.) 

1 ft. 3 p. (1 o.) 
11a. (2 a.) 
4c..9p. (1 o.) 

9 a, (2 a.) 

6 a, (1 a.). 

2 a. (1 a.) 

7. a. (1 a.) 

Ba. (lo.) 

8 a. (1 o. 6 p j 

, 6 0. .(1 ®.') 
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,A'cfc VI of 1882 (Oompahios), as modified up 

to Jst August, 1906 

441 

In Urdu/ 

13 a, 

Jp. X8\4i) 

Act XIX of 1883 (Land Improvement Loans), as modified u 

p to 

Ist Sop* 




tembor, 1906 ... 


• •• 


In Urdu. 

1 a. 

(la) 

Ditto 

ditto 



In Hindi, 

1 a. 

(la) 

Act yiT of .1884 (Agriculturists Loans), as 

modified up to Ist Soptombor, 




1906 tt* ... ... 




In Urdu, 

Gp. 

(la.) 

Ditto . 

ditto 


444 

In Nagri. 

1 6 p. 

(la) 

‘Act Xll of 1896 (Exiiiao), as modified up to 1st March, 1907 

• •t 


In Urdu, 

2 a. 

9 p. (3 a.) 

Ditto 

> 


• •• 

In Hindi. 

8 a. 

3 p. (2 a.) 

'Aot I of 1906 [Indian Tariff (Amendment)] 

• •4 

• •• 

444 

In Urdu. 

8 p. 

(1 d) 

Ditto 



• 4* 

In Nagri. 

8 ji. 

(la) 

Act m of 1906 (Coinage) ... 



• » • 

In Urdu. 

9 j). 

(la) 

. Ditto 



■ 4» 

In Nagri. 

9 p, 

(la) 

Act V of 1906 (Stamp Amendment) ... 

• t* 

• •I 

4*1 

In Urdu. 

8p. 

(la) 

Ditto 



44I 

In Nagri. 

8 p. 

(I'a) 

Act VII of 1906 (Excise Amendment) 

• ta 

••4 

ll« 

In Hindi, 

8 p. 

(la.) 

Act III of 1907 (Provincial Insolvency) 

«<• 

• 44 

• 4 * 

In Urdu. 

1 a. 

Gp. (Iff.) 

Ditto 

• ** 

• •• 

• 1 1 

In Nagri. 

1 a. 

6^. (Iff.) 

Act IV of 1907, [Repealing and Amending (Rates and Cossos)] 

4 • 4 

In Urdu, 

3 p. 

(1 ff.) 

Ditto ditto 



»•! 

In Nagri, 

8 p. 

(Iff.) 


V.-MISCELLANEOUS PUBLICATIONS. 


Table sbowing effect of legislation in tbe Governor Genorars Council 

during 1905 ... ••• ... ••• S p. (1 o.) 

Ditto ditto during 190B ... 8 a. G p, (la.) 

Annual Indexes to the Acts of tbe Governor General of India iu Council for 1905 and 1906, 

^ The price is noted on them. 

f . Proceedings of the Council of the -Governor General of India for mnlcing Laws and 
Regulations from 1905 to date. Super-royal 4to. Annual subscription Rs, 6 (Re. 1) ; single issue 
4 inaluding postage. 

ft Addenda and Corrigenda List No. I of 1906 to tbe 'List of General Rules 

andOrders . — ... ... 8 p. (1 a.) 

Ditto ditto No. II of 1906 la. 9 p, (1 a.) 

Ditto . ditto No. I of 1907 3 p. (la.) 

A Digest of Indian Law Cases, containing tbe High Court Reports and 
, ■ Privy Council Reports of Appeals from India, 1901 — 1903, with an 
Index of Cases, compiled, under the orders of tbe Government of • *- 

India, by P. G. WiaiET,' of tbe Inner Temple, Bar.-at-Law, Edition 
1906 ,,, ... ... ,,, ,,, Rs, 10. (10 a. 

A DIgest of Indian Law Cases, containing tbe High Court Reports and 
' Privy Coirncil Reports of Appeal from India 1901 with an Index of 
cases, compiled under tbe orders of tbe Government of India, by C. E. 

Grey, Bar. -at-Law, Edition 1907 ... .„ Rs. 5 (0 ff.) 

^ Ditto ditto 1905, byC. E. Grey, 

Bar.-at-Law, Edition 1907 ... ... ... ... RH.5(lff.) 

General Rules and Orders made under enactments in force in British India 
consisting of General Rules, Proclamations and Notifications made 
under statutes relating to India and General Rules and Orders made 
under General Acts of tbe Governor General in Council with an 

Index. In three Volumes ... „. Rs, 15 (Rs, 8) ov Hfi. ju'r Vm), (iMa',) 
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tV.-.TRANSIiATIONS OF ACTS AKD REGULATIONS OF THE GOVERNOR GENERAL- 

OF INDIA IN COUNCIL. 

Acts X of 1841 and XI of 1850 Registration of Ships), ai modified 
■up to 1st December 1893 with foot-notes brought down to let 

Deecmlmr, 1901 ... , . ... ... pn Urdu. 2a.6p. (l«.) 

Act XX of 1847 (Copyright), as modified up to 1st May, 1896 ... In Urdu. 1 a. 3 (1 o.) 

ditto ... In Nagri. 1 a. 3 (la.) 

Act XXXIV of 1850 (State Prisoners), as modified up. to SOth April, 1903 In Urdu. 6 p. (1 a) 

®^tto ditto ... In Nagri. 6 j,. (la.)' 

Act XXX of 1852 (Naturalisation), as modified up to Ist December, 1902 In Urdu. 6p. (1 £».)■ 

ditto ... In Nagri. Q p, (I ®.) 

Act XII of 1855 (Legal RepreaentativeB* Suits), as modified up to Ist 
November, 1904 ' , ... 

Ditto ditto 

Act XIII , of 1855 (Fatal Accidents), as modified up to Ist December, 

1^03 ... ... ... ... ... ... 

Ditto , ditto „. 

Act XX of 1856 as modified up to 1st November, 1903 ... ■ 

I , Ditto ditto 

Act XXXIV of 1858 [Lunacy (Supremo Courts)^, as modified up to 30th 

April, 1903 ... 

Ditto ditto ' ... 

Act.XXXV of 1858 [Luuacy (District Courts)], as modified up to 30th 
April, 1903 

Ditto ditto 

Act XXXVI of 1858 (Lunatic Asylums), as modified up to Slst May, -1902 In Urdu. 1 a. 6p. (1 a.) 
Act XIII of 1859 (Workman’s Breach of Contract) as alfected by Act XYI 

of 1874 s«« tt* •«« •*« ••• «|t In Urdu. 3 p. (1 a.) 

-Ditto ditto ... In Nagri. Z p. (1 o.) 

Act IX of 1860 [Employers and Workmen (Disputes), as modified up to 


In Urdu. 3 p. (1 a.) 

In Nagri. 3 _p. (1 a.) 

In Urdu. 6 p. (1 a.) 

In Nagri. 6 p. (1 a.) 

In Urdu. 2o. 6p. (la.) 
In Nagri. 2 a. 6 p. (1 c.) 

In Urdu. 1 a. (1 a.) 

In Nagri. 1 a. (I a.) 

\ 

In Urdu. 1 a. (1 a.) 

In Nagri. 1. a. (1 a.) 


Ist December, 1904 evi ••• 

Ditto ditto 

Act XLV of 1860 (Penal Code), as modified up to Ist April, 1903 
Ditto ditto „. 

Act V of 1861 (Police), as modified up to 7th March, 1903 ... 

Ditto ditto » ... 


In Urdu. 3 p, (1 a.) 

In Nagri. 3 p. (1 a.) , . 
In Urdu. Re. 1-5 a. (5 a,) 
In Nagri. Re. 1-5 a. (6 a.). 
In Urdu. 2ci 9p. (la.) 
In Nagri. 2 a. 9 p. (1 a.) 


Act XVI of 1861 (Stagc-Carriages),1vs modifiedup to 1st February, 1898 In Urdu. 1 a. 3 p. (1 a.) 


Ditto ditto ••• 

Act Tt of 1864 (Whipping), as modified up to Ist April, 1900 
Ditto ditto 

Act III of 1865 (Carriers), as modified up to 31st May, 1903 

Ditto ditto „. 

Act III of 1867 (Gambling), as modified up to 1st December, 1896 
Ditto ditto 

Act V of 1869 (Indian Articles of War), as modified up to 1st January, 

1895, In English, Urdu, and Nagri 

. Ditto ditto 

Act VII of 1870 (Court Fees), as modified up to let December, 1896 ... 

Ditto as modified up to 1st October, 1899 ... 

Act I of 1871 (Cattle-trespass), as modified up to 1st December, 1903 ... In Urdu. 1 a. 9p. (1 


In Nagri. 1 a 3 p. (1 a.) 
In Urdu. 1 a. 6 p. (1 a.) 
In Nagri. la. 6p. (1*) 
In Urdu. 9 p. (1 a.) 

In Nagri. 9 p. (1 a.) 

In Urdu. 1 a. 3 p. (1 <f-) 
In Nagri. 2 a. . (1 a.) 

Bound, Rs. 3. (o a.) 
Unbound. Rs. 2-8 o. 

In Urdu. Sa.Sp. X2a.6p-} 
In Nagri. S a. 9 p. (I 


Ditto ditto. 

Act XXIII of 1871 (Pensions) ... 

Ditto ••• ^ ••• »*• . . 

Act I of 1872 (Evidence), as modified up to tho Ist November, 1902 
Ditto ditto 




In Nagri. 1 a. 9p. (1 
In Urdu. 9 p. (1 ff.) 

In Hindi. 9p. (1®-) 
In Urdu. 8 a. (2 a.) 
InN&gri. .8®. 


' ■ -( 5 ) - ,7 - 

' iTho Punjab ftncl NcH'tb-WeBt Code, Edition 1903, consisting of tbe nnrcpealod ' 

enactments locally in force in the Punjab and the North-West Erontier - ' . 

Province, with appendix and index • ... f.> ••• Rs, 6. (10 a.) ‘ 

II, -REPRINTS OF ACTS AND REGULATIONS OF THE GOVERNOR GENERAL 
OF INDIA IN COUNCIL, AS MODIFIED BY SUBSEQUENT, 

, „ -LEGISLATION. 

Acts X of 1841 and XI of 1850 (Registration of Ships), as modified up 
to Ist December, 1893 (with foot-note* brought down to Ist December 
- 1901) ,,, ... ... ••• ••• ••• 7 a. (la) 

Act XX of 1847 (Copyright), a* modified up to let Docombor, 1903 ... 6 a. (1 a.) 

Act XIX of 1860 (Apprentices), a* modified up to 1st May, 1905 ... 3 a. Gjj. (1 a.) 

Act XXXIV of 1860 (State Priionors), as modified up to 30th April 1903 ... 2 a. 6^. (1 a.) . 

Act VIII of 185i (Tolls on Roads and Bridges), as modified up to 1st Juno 
. 1897 ... ... - ' ••• - ■" 2o.6p. (la.) 

Act XXX of J.862 (Naturalization), as modified up to 1st December, 1902 ... 2 a. (1 a.) 

Act XII of 1855 (Legal RepresentatiTCs Suits), as modified up to 1st 

November, 1904 ... ... ... ••• 1 o. (1 a.) 

Act XIII of 1855 (Fatal Accidents), as modified up to Ist-Docombor, 1903 ... 2 a. (1 a.) 

Act XXVin of 1865 (Usury Laws Repeal), as modified up to 1st Decem- 
ber, 1903 ... ... ... ... ... ... 1 o. 6 (I a.) 

Act XX of 1856 (Police Chaukidars), as modified up to 1st November, 

1903 ... ... ... ... ... - ... 7 o. (1 a.) 

Act IV of 1867 (Tobacco, Bombay Town), as modified up to 1st August, 1895... 3 o, 9 p. (1 a.) 

Act XXIX of 1857 (Land Customs, Bombay), as modified up to 1st . Decem- 
ber, 1895 ... ... ... ... ... ... 4 a. (1 a.) 

' Act III of 1868 (State Prisonejrs), as modified up to Ist August, 1897 ... 2 o. (1 a.) 

Act XXXIV of 1858 [Lunacy (Supremo Courts)], as modified up to 30tn 

April, 1903 ... ... ... ... ... ... 4a. 3 p. (la.) 

Act XXXV of 1858 [Lunacy (District Courts)], as modified up to 30th 

April, 1903 ' ... ... ... ... ... 2 a. 3 p. (1 a.) 

Act XXXVl of 1868 (Lunatic Asylums), as modified up to Slst May 1902 ... 6 a. (1 a) 

Act I of 1859 (Merchant Shipping), as modified up to 30bh Juno, 1905 ... 13 a, (2 a.) 

Act XIII of 1869 (Workman’s Breach of Contract), a* affected by Act XVI 

of 1874 ... ... ... lo. 6p. (1 o.) 

Act IX of 1860 [Employer* and Workmen (Disputes)], as modified up 

to Ist December, 1904 ... ... ... ... la.Sp. (1 a.) 

Act XXI of 1860 (Societies Registration), as modified up to Ist Decem- 
ber, 1904 ... ... ... ... 2 a. 9 p. (1 a.) 

Act XLV of 1860 (Indian Penal Code), os modified up to Ist April, 1903, 

with an Index ... ... ... ... ... ... Rs. 2-8a. (6 a.) 

Act V of 1861 (Police), as modified up to 7th March, 1903 ... ... 7 a.6 p. (1 a. 6 p.) 

I- Act XVI of 1861 (Stage-Carriages), as modified up to 1st Fobruary, 1898 ... 3o. 6p. (la.) 

Act XXIIl of 1863 (Claims to Waste-lands), as modified up to Ist December, 

13?® - ... ... ... ... ... ... 4 a. 9 p. (1 a.) 

Act VI of 1864 (Whipping), as modified up to let August, 1906 3 a. 6 p. (1 a.) 

Act XVII of 1864 (Official Trustees), as modified up to 1st July, 1890 ... 6 a. 6 p. (1 a.) 

Aipt III of 1865 (Carriers), as modified up to 3lBt May, 1903 ... ... 3 a. (la.) 

Act X of 1866 (Succession), as modified up to let July 1890 ... Re. 1-8 a. (2 a.) • 

Act III of 1867 (Gambling), as modified up to 1st January, 1906 4 a. (1 a.) 

Act V of 1869 (Indian Articles of War), as modified up to 1st December, 

1904 ... • ' ... ... ■ ... ... ... Re. 1-2 a. (3 a.) ' • 

Act XX of 1869 (Volunteers), as modified up to Ist May, 1896 ... ... 4 a, 9 p. (la.) - 

Act VII of 1870 (Court Fees), as modified up to let October, 1899 ... Re. 1. (2 a.)' ! i 

Act XXVII of 1871 (Criminal Tribes), as modified up to let February, 1897.,, 6 a. 6 p : ' (1 a. 6 p.) j /j 
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Act xni of ISfiS {-Telej^apbs), ae modified tip to Ist March, 1905 
Act XXI of 18 m 5 (Mndr-is Civ;l CoOrts Aoiendmen’-) ... ' 

Act U of ISKfi (incamo-tiix), a» modified up to 1st April, 1903 ... 

Ditto ditto 

Act IV of !S86 (Amending Section 265 of C .ntpact Act) ... 

Act VI of 18S6 (Hirtbs, Dei lis lind Mirriagu Registration) ... 

Ac; VII of 1886 (Registration Amendiucnts) ... ... ' 

Act X of 1886 (Criminal Law Amendment) ... ... 

Act X). of 1886 (Tramways), as modified up to 3lst December, 1900 - ... 
Ditto ditto 

Act XIII of 1888 (Securities), as amended by the Repealing and Amend- 
mg Aejt’) 18*11 t.t *■* ... ... ••• 

Ditto ditto • ... 

Act VI of 1887 (Companies Araendmenb) ... ... ... 

Act VII of 1387 (suits’ Valuation) ... ... ... 

Act IX of 1887 (RroYmcial Small Cause Courts), as modifiijd up to Ist 
December, 1896 ••• **1 ••• t«i 

Ditto ditto ... 

c 

Act X of 1887 (Native Passenger Ships) ... ... ..T 

Act Xll of 1837 (Rciigil, Noi tb-Western Provinces and Assam Civil 
Courts) 

Ditto ditto 

Act XIV of 1887 (Indian Marine), as modified up to 15bb February, 1899 

Ditto ditto 


In Urdu. 1 o. 6 p. (1 a.) 
In Urdh- 8 p (1 a.) 

In Urdu. 3 a. (la. 9p.) 
Ill Nagri. 3 a. (1 a. 9 p.) 
In Urdu. 3 p. (i a.) 

In Uxdu 1 a. 3 p. (1 a.) 
In Urdu. 3 p. (i a.) 
lu Urdu 9 p. -■ (I a.) 
lu Urdu. 8 a. 3 p. (1 o.) 
lu Nagri. 8 a. 3 p. (1 a.) 

In Urdu. '9 p. (I a.) 
lu Nagri. 9 p. (1 a.) 
lu Urdu. 3 p. (1 c ) 

In Urdu. 9p. (l a.) 

In Urdu. 2 a. 3 p. (I a.) 
In Nagri. 2 a. 6 p. (1 a.) 
In Urdu. 1 a. 6 p. (1 a.) 

In Urdu. l a. 3 p. . (1 a.) 
Ill Nagri. la.3p. .(la.) 
In Urdu. 3 a. 6 p, (1 o.) 
In Nagri. 3 a. 6 p, (l a.) 


Act XV of 1S87 (Burma Military Police) 

••t 

••• 

• •t 

lu 

Urdu. 

9 p. 

(1 

a.) 

Ditto. 

• •• 



lu 

Nagri 

9p. 

(‘ 

a.) 

Act XVIII of 1887 (AlUb ibad University) 



• »# 

lu 

Urdu. 

1 a. 

(1 

a.) 

Act 111 of .1888 (Police), as modified up to 

Ist March, 1893 


• •• 

In 

Urdu:- 

0 p. 

(1 

a.) 

Ditto 

(as^passed) 


• •• 

lu 

Nagri. 

6 p. 

(1 

a.) 

Act IV of 1888 (Indian Reserve Forces), 

as modified up 

to 1st 

M.arcb, 






1893 ..t ••• 


• •e 

• » • 

In 

Urdu. 

3 p. 

(1 

a.) 

Ditto 

(as passed) 



In 

Nagri. 

3p. 

(1 

a.) 


^ct V of 1888 (Inventions and Designs) 

'Act VI of 1888 (Debtors) ... ... ... 

Ditto 

Act VII of 1888 (Civil Procedure Amendment) 

Ditto ditto ... ... ... 

Act,l of 18S9 (Metal Tobeas), as modified up to 1st April, 1904 
Ditto ditto 

Act II of 1889 (Measures of Length) 

Ditto 

Act IV of 1889 (Morchandise Marks), as modified up to let February, 1904 
Ditto ditto 

Act VI of J889 (Probate and Administration) 

Ditto ditto ... 

Act Vll of 1889 (Succession Certificates) 

Act .X of 1889 (Ports), as modified up to Ist .Tune, 1891 
Act Xlll of IhSil (Cautoniueuts), as modified up to Ist March, 1895 
Ditto dit:o 

Act XV of 18S9 (Ofiicial Secrets), as modified up to Ist April, 1904 
Ditto ditto 

Act XVI of 1859 (Central Provinces Land Revenue) 

Ditto ditto 

Act XX of 1839 (Lunatic Asylum Amendment) ... ... ... 

Act 1 of 1890 (Itorenuo Recovc.“j’) ... • ... ... 


In Urdu. 2 ,i. 3 p. (I a.) 
In Urdu. Op. (la) 

In Nagri. 6 p. (1 a.) ■ 

In Urdu. 1 a. 9 p. (I a.) 
In Nagri. 1 a, 9 p. (1 a.) 
In Urdu. Op (1 a.) 

In Nagri. 0 p. (1 a.) 

In Urdu. 3 p. (la) 

In Nagri. 3 p. (I a.) 

In Urdu. 1 a. 9 p. (la.) 
In N.agri. 2 a. (la.) 

In Urdu. 0 p. (1 a.) 

In Nagri. O p. (I,-*.) 

In Urdu. Id. Op. (la.) 
In Urdu. 5 a. (2 a.) 

In Urdu. 2 a. 3 p (I a. Of) 
In Nagri. 3 a. (1 a. Op.) 

Ill Urdu. 9 p, (la) 

In Nagri. Op. (1 a.) 
InTTrdn. 1 a. G p. (!*’ ), 
In Nagri. 1 a. Gp, (1 
In Urdu. 3p. (« a.) ' 

In Urdu. 8 p. (I a.) 


t ).. 


Aofc.Xl, of, 1886 (Tramways)," as modified up; to -Ist Uecembafr,- 1903 < j (5f:oi); : .'vi 

Act XIII of 1886 (Securities), as amended by Act XII oA1891 i ... ... 2 a. 9 (1 a.) 

Act VII of 1887 (Suits Valuation), as modified tip to 1st October 1904 ... la, .9^. (la.) 

Act IX of 1887- (Provincial Small' Cause. ,Courts)i as ‘ modified up - to 1st ' 

December, 1900... ' •••. .!•' ••• 6a. (1®.) 

Act XIV of 1887 (Indian ; Marine), as .modified up to istb February, 1899'.., 8 a: - (l a.) 

Act V)of.(1888j(rnventiOnff and Designs), as modified lip to 1st July, 1903 . . .... 9 a. (2 a.); • ‘ 

Act i.of .1889 (Metal '^oTcensli-as modified up to 1st April, 1904 ... 1 a. 9^. (I a.) 

Act IV ^of .1889 ^ (Merchandise' Marks), as modified up to Ist Februaryi ... . 

1904/ - j •„ ••• ’ ••• •••- 6 a.- (1 a.) 

Act VII bf l889'(Succes8ion^Certifi,cdtes)i- as modified up ' to Ist Decern- • ' - - 

ber, 11903; • •.„ ... ' ... ... (1 o.) 

Act X of 1889 (Ports), as modified up-to lsb'Aprili 1901 ... ' ... 11 a. (2 a.)' 

.cAct XIII of 1889 (Cantonments), as modified up to Ist Marchy 189'5 ... 7 a. (1 a^ ' ' 

Act XV of 1889 (Official'Secrcts), as modified up to Ist April, 1904 ... 3 a. (l a.) 

Act IX of 1890 (Hallways), as-modified up to lst 'June 1905, with an; Index 7.. Re. 1-2. ' (2 a.)' • 

Act X'Ofjl890;(Press and- Registration, of Books),,. as modified up to 1st v' 

/December 1903 ... ... ... ... ... 2 a. 3p. (la.) 

Act XII. of! 1891 (Ee pealing and Amending Act), sliowing- the. Schedules as. , 1. . - . 

modified up to 31st May, .1902 ... ... ... .„ 12 a.'' (l‘a. 6p.) 

Act XIV of 1891 (Oudh Courts), as amended by;tho .Oudh; Courts -'Act' (1891) . f 

Amendment Act, 1897 ... ..... ... ... 1 a. 3 (1 ai) ! » 

Act I.of 1894 (Land Acquisition), with foot-notes ... ... 7 a. '(la.). 

Act IX of 1894 (Prisons), as amended by the-Burma Laws. Act, 1898 ' 7 a.9 p. (1 k''‘6'‘^.)> ■ 

Act IX of 1897 (Provident. Funds), as modified up to. Ist April 1903 1 a, 6 p. (I di) i - 

Act V of 1898 (Code of ■ Criminal Procedure), as' modified up to 1st April, - ' ' 

1903.^ ... ‘ «*• ... ... Es‘. 3*10, " (8 a.)* 

Act VIII of 1899 (Petroleum), as modifi'ed'-up' to Ist, December;- 1904 7 a. (la.) ^ 

Act Xl-X' of .1899 [Currency,,Conversiou.(Army)],, as amended by Act VII . ' '' 

of 1900. ... ... ~ ••• ^ 

Act HI of 1900 (.Prisoners), as modified ,up;to Ist Marcbi 1905 - ... 6- a. 6 p. (1 o.) 

Act XV of 1903. (Extradition), as modified up to Ist.December 1904 ... 5 a. 6 p. (1 a.) 

Regulation III of 1872 (Sonthal Parganas Settlement), as-' modified up to 

Ist.October, 1899 . ..... , ... ... 6 a. 6 p. (fa.) 

Regulation 'V of 1873.£Bongal (Eastern) Frontier], as*. modified up to 1st _ 

July,, 1903 .... ... ... ... ... ia.9p. (la.)'- , 

Regulation III of.l876. (Andaman and Nicobar Islands), as modified up to 

..1st February, 1897'-. _ , .... ... ... ... ea.ep. (la.) - 

Regulation I.of 1886; (Assam Land and Revenue), as modified-'-up to 1st June, 

; ••• ... ; ... .;. ■ ... 13-0; „(2^ay): : 

Regulation VI of. 1886. (Ajmer Rural Boards), as modified- up tb 1st Feb- ^ ^ 

ruary,1897^ ; ... 5-a. 6lp:. (1 rt;). I % 

Regulation 'XIV of :1887-(Upper Surma Villages), as modified up to 1st ■ - 

V April, 1891 ... ... . ^ ^ S.a; ;'(la;)‘ r. - ' i 7 A 

Regulation,. V .'of 1893 (Sonthal Parganas Justice), as modified up to Ist 

October, 1899 ... ' ... (Sa;r-' • ^ 

egu ation I of .1895. (Eachin , ,Hill Tribesf as modified up; to 1st April, . . , 

, ••• ... ... “.i. ... 0 (lai) 

• ' -A . ■ , , ; • ' , ' ' - ,r . ij 

nii-ACTS and REGtfiATlONS OE.THE. GdVEEltOE GENERAI. OE iMAIH 

- CbUNCIL.AS ORIGINALLY PASSED: ' . 7!- - 

Acts (uhrepeaied) of the Governor General of India in Council from 1854 to 1904. ' / . , , 

Regulations made under the Statute 33, Viet., Cap. 3;"from No. H of 1875 to 1904, 8vo.' Stitched; " " 

The above may be obtained separately. The price is notdd'on each. . ' ; ^ ^ 


(. 


*v* 




,J ... 

ict 111 cf 11*.^ (u>^: 

Diito cli'o 

JLrtfV^-f .V'^rtb.'r^ir l^-rlfr pi'infi 

Act VI cf iV-vr-Tzv *=;)t 

. diit* 

i.c*. vn cf iPj5 fA«-.r=: Vc=;.T-;t. Pict^rr^tlcz) 

ditro 

it*. Vm cf lVD-» llriac Uc5Tt-r};t:r!) .... 

ti-tVt „. ... 

Act s cf irc*^ (Ct.-^pcrxtlrs Crcvi 
U:t'.c c::tc 

AclIIcf ir<«J (to rtrirs rr -5 ctotisr* crttbr £3 cf tie 


Jr "S'-zrL 3 -- • ‘ 

j£ c m;, 5 ^ j, 

•' ft ‘ ^4^ t ' 

♦ Cf*** o** ^ 

lii'- Uri* e * 

’V' s 'y »• t 

IzVTTZ f; 






I~ V: 
It: Ki 

Izcttz TzrlS 


i 5-^ 3- 

Jtt. (f 

i Ot 4-4 




Wtto ci:t 3 

ActSlicf 

D::to 

Ac* SIIJ tf lyji (izihz iTtliUi cf rr;ur) 

D:t:c 

Act IV c: rir-itc Sttr:;- a~j=f=*=:)3 

D.tto il’.tz ^ 

Art i cf Ifo;: >«! Aotltrltic* Uc: (Atrtr<ftitc;)] 

Ditto Ait to 

Ac: n cf 2 -'C rizihs Vz:rg'rf;::^t (Vs.V.i%iltz)j 
iJjtto c.ttr 

Act lil cf r.C 5 (Icclir ?.;.rr Ccrrertr) 

Dittr d =::3 

Act IV cf K-n^ (Icditr Tj^M-s-r-y 
Act VI c£ JS ^5 (Cc-ort Fcm Ar:r=.t=:*rt) 

Ditto Aitto 

Act vn cf (B-trr- crl Atn= Lo-*) 

Ditto <f-tto 

Brgristicr i cf lS:-3 (Britiir Br'cro-ttr:; Ia~£> 

l^fZ^UV.cz VI of lSt -3 (H-! 3 sr< Fcrcrti) 

T^'"^~Ut:cz Vlll cf lSt *5 (Hr.t:*':: Extrtc ftir Cr;=tc;»! Azsil 
Be-rzlsv-o-IS cf ISfo (Hrtinc BVjr-ritistsr Ciril Jcittcr} 
Fegrlz:;c-r HI cf IPJl (rr<=::£r Cntcv-s) 

E^frlstior IV cf l£oi (Ftort'er lAzz-ictczs OrtT*^f) 
Eer-^tioz VH cl l^Ji CKcrtIt.lVeit Frcrtier Prortso:) 


AW •’f ''t:rrt* 4 S r*- f* 
f.^ r’*-' - *.• » r; 

►44 4 M * ' * ‘^ *.. J i 

. -4 

.« 1= .V'Ori. £;: (I 

«» Ic tVJr. 2 z~ (i 
... Ir Kogr:. 3 /.' (J 
— r= frir. {J 

.44 ic !N o 3 * rt 

... Ic Urz-Z 3 r. (I 


3 -. -fl 
c 3 * r* 
Sr. (I 


,♦. Ir Kt^rl 
r- t*-(- 

• ♦ I* w * • <♦♦ 

. 4 . 1 = Crfr. 

... Ir Ks^rL 

• •V X M> W •> ’« <«♦ 


Sa- C 

3^3 (I 
3 A- a 
5 A- fl 
(1 

Sj. (I 


Ir U-d- 

• •* ** fc *"“ 

IrUrfr, 

IciS-^F^ 

IrUrdr. 
IrCr-ir. 
*•* UT'** 

Iti 

' »*« T./ 

XT’ t*'*^?** 


««« L.4MW 

^44 Ir 4 <4-44 


2 a. Bz. 
Ss. (. 
or. (f 
o' f 
(I <0- S j 
i-c. a< 
2s, Cl: 
Sj. (* 
fo. Sr. 
2'z6z, 
6r (1 

•*r.S _p. 


Y.-^SGF.LLA:n:ODS HISlICi^aOKS. 


cr zjc^ : £-«^ tt w .* ttt err Co*cTt 


drrtrg l £?-5 to 
Dstto 
Ditto 
Ditto 
Ditto 

T4,^,r4.«.. -4, »V.4 i 


:£ GctcJ 

ccr G-Jrrr-sI’i 

Corra 

Ec.i a =.< 

c-fto 

drrirr J?'3l 

•♦r 

•6 c. (2^.) 

citto 

drnor IPC^ 


2fl. 6 r, (T « 

ditto 

dr- ins IC*33 

•»» 

14 c. ’{2<r } 

c;tto 

drrirr If-Jl 


4r. {2:s} 


Ditto c:tto drnr^' lf"Jl -s r. C^aj ^ 

Arrml Iz^-tzes to tic A-ticf tie Crvcrror Gioerii of Ictii ir Corrril free: liiSi tol?-^. 
jric^* fs core, ca e--rr. 


report c: Irt'iisr L-«TrCo*nrs-5tir.r..l«7.'> Fotli.-ip. Botrit ... 

Proi^ticg*. of tc- CoonciS of >■<:£• G"rwor ffsr»r» of Ic-Bt 

_ -.^-4* * 9 — S»«.44M.,T ^ ' 


Hs^. D (S - 5 .) 


V 


t 


• •• 

• •V 




u) 


tj'/ 

(1.! ; 
(l^ , 
fii 


,) ' 


Act rr of 1872 (panjftb Laws), as modified up to Jot November, 

19U4 ... . - ... ... — 

Act IX of :872 (Contract), as roodifiod up to Ist September, ISTO 

, . Ditto ditto 

Act XV of 1872 (Christian JIarriagc), as modified up to lot April, 

-J89i ... , ... ••• — ”* . 

Ditto ' ditto 

Act V of 187.3 (Government Sivinga Biuk), aa modified up to lot 
April, iyo3 ... ... ••• *•' •'* 

Ditto ditto 

Act VIII of 1873 (Northern India Canal uud Drainage), ns modified up 

to I6th July, 1899 ... ... ... **• ••• 

Ditto ditto • ... 

Act X of 1873 (Oaths), ao modified up; to 1st February, 1903 
Ditto ' ditto 

Act I of 1877 (Specific Relief), as modified up to 1st February, 1904 ... 
Diito ditto 

Act III of 1877 (Registration), as modified up to Ist Doceinbor, 
1896 ... ... ... ... ... ' ." 

Ditto ditto 

Act XV of 1877 (Limitation), ns modifiod up to Ist April. 1899 
Act I of 1878 (Opium), as modified up to ik December, 1896 

Ditto ditto ... 

Act VII of 1878 (Forests), as modified up to Ist December, 1903 
Ditto ditto 

Act XI of 1878 (Arms), as modified up to Ist May, 1904 

Ditto ditto •„ «•« 

"Act XVII of 1878 (Northern India Ferries), os modified up to 1st 
June, 1902 

Ditto ditto „. 

Act XVIII of 1879 (Legal Practitioners), as modified up to Ist 31 ly, 

* 1896 ... ... ... ... ... ... 

Ditto ditto 

Act XV of 1881 (Pactorios), as modified up to 1st April, 1891 
Ditto ditto 

Act XVill of 1881 (Central Provinces L>nd Rorenne), as modified up 
to the ist November, 1893 ... ... 

Ditto ditto 

Act IV of 1882 (Transfer of Property), as modified up to 1st March, 
1900 ... ,,, 

Ditto ditto 

Act XIV of 1882 (Code of Civil Procedure), as modified up to Ist 
December, 1899 

Act XXi of 1883 (Bihigration), as modifiod up to Ist December, 1902 ... 

-Ditto ditto 

■ Act IV of 1884 (Explosives), as modified up to Ist Miy, 1896 
Ditto ditto 

Act VI of 1884 (Inland Steam-Vessels), as modified up to 
1891 

^ . • ••• «• ••• ,.< 

Ditto .. . ditto 

Act XVIII of 1884) (runjab Courts), ns modified up to Js* V • 
1899, ... ... . " ■ ' 

Act II of 1885 (Negotiable Instruments Amendment) 

Act III of. 1886 (Transfer of Property Amendinsnl) 

■ Aofc X of 1886 (Oudh Estates Amendment) 


In Urdu. 2(7 fip, (1(7, Op.) 
In Unlii. 9 (7., !* p, (!) a,) 

111 N igri. 9 a. 6 p. (3 If-) 

In Ur-lm An, (2 o.) 
lu N.tgri. -1 a. (2 a.) 

In Urdu. 9 p. (1 n.) 

Ill N (gri. 9 p. (1 a.) 

In Urdu. 3 c- 8 p. (1 a.') 
lu N igri. 3 a. 3 p. (1 </ J 
,Iu L’nlii. 9p. (1 a.) 

In N igri, 1 a. (1 a.) 

In Urdu, 4(7. Gp; (I o. Op.) 
lu N.igri. 4 (7, 3p. (I a, G p.) 

In Urdu. 4 a. .3 p. (2 (7.) 

In N igri. 4 a, G p. (2 n.) 

In Ur'lii. 5 a, 3 p. (I (7.) 

In Urthi, 1 a. 3 p. (1 n.) 

In .N’agri. 1 a. 0 p, (I a.) 

In Unlui 4 a. (1 a. 0 p.) 

In N igri. 3 o. 9 p. (1 a. G p.) 
In Urdu. 2(7, (1 a.) 

In Nagri. 2 a, (I ft,) 

In Urdu. 2 a. (1 a,) 
lu Nagri, 2 a, (1 a,) 

In Urdu. 2 a. 0 p. (1 a.) 

Id Nagri. 2 a. 0 p, (la,) 
In Urdu. 1 a. C p, (1(7.) 
lu Ndgri. 1 (7. 0 p (1 n,) 

In 17 du. 9 a, (1 a. 0 p ) 

In NV.gri. Ua, (I o, 0 p.) 

In Urdu. Gn,9 p. (2 a,) 

•In Nagri, 6 n, 9 p. (2 n.j 

In U.'du, Jio. jy, fC 
Jo Uri'J, 4/7, Up, (I c.,K r,.. 
In '-y/l.A a, Gp, fl 
ir.-f.V'.’., I fs,2 p, 

in I /i.Z p, 




. 


ftp 


Act II of 1890 (imenditig Acta XVII of 1864, X of 1665, II of 1874 aud 
y of 1881)' ••• «t« »«• 

Act V of 1890 (Indian Forestand Burma Forest Amendment) 

Act VI of 1891) (CliMritalde En'iowments) ‘ ... 

Act Vlll of 1890 (Guard ill ns ami VVards) ... . ... ... 

Alt IX of 1890 (Kailw.iys), as modified up to let .lune, 1905 . ... 

AotdX of 1890 (Hajwjiys) as modified up tolst May, 1896 
Act X of 1890 (Press and llegistr ttiou of Books Amendment) 

Act XI of 1890'( Prevention of Cruelty to Animals) 

Act X VIII of 1890 (Emigration Ameudtueut) ... ... ... 

Act XIX of 1890 (S lit Amendment) ... ... .... 

Act XX of 1890 (North- Westeru Provinces and Oudh) .„ 

Act V- of 1891 (Ports Act Amendment) .... " ... 

Act X of 1891 (Indian Criminal Law Amendment) ... ... 

Act XI V of 1891 (Oudh Courts) ... ... 

Act XVlil of 1891 (Bulkers’ Books Evidence), as modified by Acts I of ' 
1898 and XII of 1900 ... ... ... ... 

Ditto . .ditto ^ ... 

Act II of 1892 (Christian Marriage Validation) ... ... ... 

Act IV^ of_1892 (Bengil Court of Wards Amendment) ... ... 

Act VI of 1892 (Limitation Act and Civil Procedure Code Amendment) 

Act IV of 1893 (Partition) ... 

Act 1 of 1894 (Land Acquisition) ... ... ... ... 

Ditto ... ... ... 

Act III of 1894 (Critninnl Procedure and Penal Codes Amendment) 

Act V of 1S94 (Civil Procedure Code Auiea^enb) ' ... 

Ditto ... ... 

Act Vlll of 1894 (tariff), as modified up to Ist October, 1903 

Ditto ditto ' ... ... 

Act IX of 185'4 (Prisons) ... ... ... ' 

Ditto 

*•* «•* 

Act VII of 1895 (Civil Procedure Code and Punjab Lavre Act Amendment) 
Ditto ditto 

Act XII of 1895 (Companie# — Mernorandun: of Association) ... 

Act XIV of 1895 (P.lgrim Ships) ... ... ... 

, Act 11 of 1896 (Cotton Duties) ... 

Ditto 

Act VI of 1896 (Indlau Pemal Cc.ds ATnendmant) ... ... 

Act Vlll of 1896 (luland Bonded Warekeneas; ... 

Ditto citto 

Act XII of 1896 (Escise), as mad fied up tc lit Angn:e% 15 
Act I of 1897 (Act XXXVU of 1££0 A-mandment; ^ 

Ditto 

Act II of 1897 (Criminal Tribes Act Amendment; 

Act 111 of 1897 (Epidemic Diseases) 

Ditto 

Act IV of 3897 (Fisheries) 

Ditto 

Act M of 1897 (Negotiable Inetrnmanto 


f ^ 




Ditto 




ditto 


Act 1 II of 1897 (Indian Euiirra t'Ots As* 


Ditto 




dittc. 


Act VIII of 1897 (Reformatory ediocis; 
Ditto 

Act IX of 1897 (Proyidonfc ae 


In 

U’dii. 


(1 

a) ' 

In 

Urdu. 

6/. 

(1 

a.) ■■ 

In 

Urdu. 

<7> 

(1 < 

O 

In 

Urdu. 

2 a. 3 

p. (l a"^p) 

In 

Urdu. 

8 u. 


fi.) 

In 

N gri 

8a 

(2f. 

) : 

In 

Urdu. 


(1 

a.) 

In 

Urdu. 

3p. 

(1 

a.) 

In 

U'du. 

3 p. 

(1 

a.) 

lu 

U du. 


(1 

a.) 

In 

U I'du. 

1 a. 

(J 

a.) 

lu 

Urdu. 

•6p. 

(1 

a.y 

In 

Urdu. 

Sp. 

(i 

a.) 

lu 

Urdu. 

6 p. 

(1 

a.) 

In 

Urdu. 

8 p. 

(1 

a.) 

In 

Niigri. 

6p. 

(1 

a.y 

In 

U rdu. 

3p. 

(1 

a.) 

In 

Urdu, 

0 p. 

(1 

a.) 

In 

Urdu. 

3 p. 

(1 

a.y 

lu 

Urdu, 

8 p. 

(1 

a.) 

In 

Urdu. 

2 a.! 

1 p. 

(1 a,6p.) 


In I os, 6 p, (l a. 0 j?,) 


In Urdu. 

3 p. 

(1 a.) 

In Urdu. 

3 p. 

(1 a.) 

In Nagri. 

3 p. 

(1 a.) 

In Urdu, 

4 a. 

(1 u.) 

In Nagn. 

3 a. 

0 p. (2 a.) 

In Urdu 

1 a. 

3 (1 a.) 

In Nagri. 

2a 1 

iip. (!'«.) 

In Urdu 

2p. 

(I a.) 

In I'l-'tgri, 

3^ 

(1 a.) 

In Urdu, 

8 a. 

0 

In Urdu. 

1 a. 

•• p. (t a.) 

In Urdu 

I a. 

3 p, (I a.) 

In Nagri 

I (>,. 

0 O,.) 

In Urdu, 


(1 a.) 

In Urdu 


(1 a.) 

In N'ngiri 

Zp 

(I a 'i 

In 4.^ g r j 



In Ufd (. 

A f. 


In N'gri 

"Ar'P, 

/: iA 

In U/d v:. 

Zp. 

/ ^4 

In U/d ;, 

Zp 

f' 

» 

To N-'.g'N 

Z, p. 

■' .s-., 


'zp- 





' ' y. 



r' - ' ' > 




V' 







MW- 


( IS ) 


Chronofojfieal Tables of the Indian Statntes, compile'd under the orders of 
the GoTerninent of India hy P, Q. Wigl y, of the Inner Temple, 
.B>rri8ter*rtt-Law. Etlition 1901 ••• «*t ««• 

Index to lu-ti:iii Statutes ; Cbrnnologieil TaMes md Index of the In lian 
Statutes, compiled under the Or-lers of the Govern men t of Inin hy 
K. G. WiQLEV, of the Inner Temple, Birr iSter*at»Law. Edition 1897 
1 wo volumes ... ... ... ... 

A Digest of Indian* Law Cases, contnning High Courts' Reports, 18‘i2— • 
1900, and Hrivy Council Reports of Appeals from India, 18d6 — I'.'OO, 
with an Index of cases, compiled under the orders of the Govern niaut 
of India by J. V. VVoodmah, of the Middle Temple, Birrister-at* 
Law, and Advocate of the High Court, Calcutta, in six volumes. 
Super royal 8vo. ils. 72 for cloth bound and Es. 78 tor quarter 
, bound ,„ ,,, ,.. ,., ,,, 

A Digest of -the Statutes and Acts relating to Merchant Shipping in 

India, Edition 1884. By T. A. I’EAEaoN, Birrister-at-Liw ... 

List of General Rules and Orders under Statutes and General Acts in 
force in British India corrected up to 80bh June 1905 
Addcudi sud Corrigenda List No. 1 of 1903 to the above ... ,„ 

Inoex to Act V of 1869 (Indian Articles of War^ as modided up to 1st 
January, 1895 ... ... ... ... ... 

Ditto ditto 

Contents to ditto ditto , 

Ihe B'lu.histan Agency Forest Lau;, 1890 
The ijuett" Municipal Law, 1896 ... 

The Baluchistan Agency Criminal Justice Liw, 1896 
The Baluchistan Agency Civil Justice Law, iSjd , 


In Urdu md Nagri. 
In Uriiu tua Nugri. 
lu Criu. 

In Ur in 

In Ur lu. ,., 

lu Urdu. 


Rs, 4. (10 a.) 


R9.12. (Re. 1.) 


Rs. (3cl2.) 

Rs. 5, (12 a.) 

Re. 1*8. (2 fl. 6 p.) 
2a. 6 p. (la.) 

7 a. (2 a.) 

7 a. (2 a.) 

1 a. 9 p. (1 a.) 

2 a. (1 a. d p j 

3 £ 1 . 3 ( 1 < 1 , J p,) 

9 p ( I o ) 

2 o. 0 p. (1 a.) 




lii 


mQTlQE> TO SUBSOaEBBEa 


Ih order that an opportunity may be afforded of investigating the ■ | 
cause of the. non-delivery of any Part or Parts of the “ Indian Law j 
Reports, Allahabad Series,” to subscribers, it has been found necessarj^ h 
to give notice that no complaint can be attended to regarding the loss of ' ■ ; 
any Part or Parts unless information be forwarded to the Superintend- i 
ent, Government Press, Allahabad, within three mouths after the date ! I 
of publication : after that date back numbers can be supplied only on full | ^ 
•* prepaj^ment and not at the reduced rate of Re. 0-5-9 per copy. ' 

A DIGEST OF INDIAN LAW CASES : containing High Court 'i 
^ Reports, 1862 — 1886, and Privy Council Reports of Appeals from 
India, 1836 — 1886, with an Index of Cases. Compiled, under the orders 
of the Government of India, by Joseph Verb Woodman, of the Middle 
Temple, Barrister-at-Law, and Advocate of the High Court, Calcutta. 

In five volumes. Price, exclusive of packing and postage, Rs. 10 per 
volume ; quarter -bound copies, Rs. 11. 


Copies can be obtained at the Office of the Superintendent of 
Government Printing, India, Calcutta. 

1 

! 

! 






TABLE OF CASES CITED. 


BaWeo PrasQcI v. Jit Singh, Weekly Xotes, 1S91, p. 130, ovei’ruled 
Chattray v. Nawala, I, L. R., 29 All., 20, followed ••• n, 

Cliedi Lai v. Bhagwan Daa, I. L. R., 11 All., 234, referred to 
Cheracliom Vittil Aiyisha Kutti Unnb v. Valia Pudiakol Biathu Uniali, 
2 Mad., H. C. Rep , 350, referred to 

Chintamanrav Mabeadalo o. Kasliinatli, I. L. R., 14 Bom., 320 ... 

Clialia',Mal - 0 . Hari Ram, I. L. R,, 8 All., 548, followed ... 

Debi Dat o. Jadu Rai, I. L. R., 24 All., 459, followed 
.Qanga Pershad Sahii v. Mabarani Bibi, I. L. R., 11 Calc., 379, followed 

HadjeoMuzbur Ali r. Grundowree Salioo, 25 W. R., Cr. R., 72, referred' 
to ••• *** ••• 

Har Lai v. Muhamdi, I. L. R , 21 All., 454, followed ... 

Jafar Husen v, Ranjit Singh, I. L. R., 21 All., 4, referred to ,,, 

Jamna v. Nainsukb, 1. L. R., 9 All., 493, dissented from 
Karan Singh o. Bbup Singh, I. L, R., 27 All., 16, followei ... 

Kashi Ram «. Sardar Singh, I. L. R., 23 All., 157, referred to ,,, 

Karamatul-nissah Bibee, 2 Morley’s Digest, 120, referred to 

KhairatiLal v. The Secretary of State for_ India in Council, I. L. R., 11 

All., 3/8 ... ... ... ... ... ... 

Kishan Lai v. Garuruddhwaja Prasad Singh, I. L. R., 21 All., 238, 
followed ... ... ... ... • 

Madhu Sudan Sen v. Kamini Kanta Sen, I. L. R., 32 Calc., 1023 ... 

Maharaj Singh c. Balwant Singh, I. L. R., 23 All., 693, distinguished 

Mubhta Prasad o. Kamta Singh, Wookly Kotos, 1906, p. 277, distin- 
guished ... ... ... ... — ,,, ,,, 

Muttnmira v. Queen-Empress, I. L. R., 7 Mad., 650, referred to ... 
Nanomi Babuasin o. Modhun Mohun, I. L. R , 13 C ilc,, 21 referred to ... 
Ket Lall Sahoo v. Sheikh Kareem Bax, I. L R., 23 Calc , 686, referred 

t® .«ff ... ... ... 

PareshNath Singha u. Kabogop-vl Chattop\dhy\, 1. L. R., 29 Calc., 1, 
referred to 

Queen-Empress v. Byram ji Edalji, 1. L. R.. 12 Bom., 437, referred to 

Queen-Empress v. Imam Ali, I. L. R., 10 All., 150, referred to 

Queen-Empress v. Zaki-ud-din, I. L. R., 10 All., 44, referred to 

Raja Hhr Narain Singh v. Cbaudhrain Bhagwant Kuar, L. R., 18 
I. A. 55, referred to ... ’ 

Ram Tuhul Singh v. Bisoswar Lall Sahoo, L.R., 2 1. A., 131, referred to... 

Rama Krishna Ayyar v, Subrahinania Ayyen, I. L. R., 29 Mad., 305, 
followed 

••• ••• 

Ranee Khujooroonissa v. Roushun Jehan, L. R., 3 I. A., 291, referred 
to 

••• ••• ••• ••• 

Romesh Chunder Sannyal v. Him Mondal, 1. L. B., 17 Calc., 862, 
referred to ... i i » 
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AifOESTEAii PEOPEETT, See Execution of doerec ... ... 1P2 

Acquisition of ianu, Sec Act No. I of 1894, section 49 ... ... 176 

Acts — 1872— IX (Indian Conteaot Act), sections 69 and 70— 

“ Ferson inieresied in the payment of money”— Volunteer — Cioil 
Froceduro Code, section 283.] The plaintiffs, alleging ilieniselves 
to be the purchasers of the ruortgagees’ rights in certain land, paid 
the amount of a decree against the moitgageo in order to save tho 
property from sale. But it had been already found in a suit under 
section 283 of tho Code of Civil Procedure, that the sale to the 
plaintiffs nras fictitious and inoperative. Held that the plaintiffs 
were nob entitled to recover the amount paid as above described 
from their vendors. Fam TttTiul Singh v, Fiseswar Fall Sahoo, 

L. K., 2 I. A., 131 and Chedi Fall v. Bhagwaii Fas, I. L. R , 11 
All., 234, referred to 

Jinki Prasid Singh v. Baldoo Prasad, I, L. K , 30 All. 107 

; section 178 -Faroioraird 

pawnee— Fatonof not ownen lui having a right to possession — Suit 
by owner far declaration of his title.] A person who had obtained 
possession of certain movable property belonging to a minor in 
the capacity of a trustee, and who had been allowed to retain 
possession of such property after tho minor came of nge, pawned 
some of it to persons who were found to have acted, negligently 
perhaps, but honestly and in good faith. Held that tho pledge 
was valid, but the owner was entitled to a declaration of his right 
to redeem the articles so pawned. 

Sundar Deo v. Bhagwan Das, I. L, R., 30 All. ... 185 

1877— XV (Indian Limitation Act), Schedttde II, Abticles 

111 and lZ2—Fimitaiion — Act Ho, I'V of 1882, section 55 (4) (5)— 

Suit by vendor to enforce charge for unpaid balance of purchase 
moneg,] Held that a suit for the enforcement of the payment 
of purchase money by sale of tho purchased property is a suit 
to enforce a statutory charge differing from the lien which an 
unpaid vendor in equity jjossessed for the recovery of tho biil.inco 
of his purchase money, and .that tho article of the Limitation Act 
applicable is article 132 and not article 111. Webb v. Maepherson, 

1. L. R., 31 Calc., 67, Har Fall v. Muhamdi, I. L. R., 2L All., 464, 
and Sam Krishna Ayyar v. Subrahmania Ay yen I. L. R., 29 Mad., 

305 followed. Saldeo Frasad v. Jit Singh, Weekly Notes 1891, 

. p. 130, overruled. 

Munir-un-nissa v, Akbar Khan, 1. L. E., SO All. 173 

— ; 60HEDU1E II, AETICIE 179 

(4) — jExecution of decree — Fimiiation — Application to talee 
some step in aid of execution — Faymeni of process fees.] Held 
that the mere payment of process fees on an application for execu* 
tion, unaccompanied by any application asking the Court to take 
some specific action, will nob have tho effect of giving a fresh 
starting-point for limitation within the meaning of article 179 (4) 

OT the second schedule to the Indian Limitation Act, 1877. Thakur 
Sam V. Katwaru Sam, I. L. R , 22 Ail., 358, followed. Viiiyara* 
ghavalu Haidu v. Srinivasalu Haidu, I. L. E,, 28 Mad., 899, die- 
, tinguished, 

Sheo Prasad v, Indsr Bahadur Singh, I, L. R., 80 All. 179 
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ACTB--18S2— rv (TBAKBrcuor Vnovnurr Act), sectiok 55 (4) (J), S(e 

ActNo. XV of 1877, Bchcdulc II, articloB 111 and 182 ... 

BrCTTOK GS CcJ— 

. Morfgago—Oonttrucixon of document — Fotcer of sale in a %isufrttctu‘ 
ary mortgage.'] A mortgage-deed which was primarily usufructu- 
ary provided that if the mortgagor failed to deliver possoEsion, or 
if tho mortgagee was diapOBBOSBCd from tho mortgaged premises, ho 
might recover the amount of tho mortgage debt from the mort- 
gagor and tho mortgaged property, ^tld that tho mortgageo 
failing to get possesBion was competent to sue for and obtain a 
decree for salo of tho mortgaged property. Jafar JIvten v. Jlanjit 
Singh, I. L. R., 21 All., 4, and Kashi Earn v. Sardar Singh, I. h. R., 
28 All., 157, referred to. 

Narpat r. Ram Saran Das, I. L. R., 80 All, ... 

Act No. VIII op 1890 (GuAnniAKS and WAn^a Act), sncTioNS 29 and 
31 — Guardian artd minor — Mortgage of minor's yroperty to 
secure a loan sanctioned ly tho Court — Ir.fcrcsf.') In all cnsc.s 
where sanction is given for the raising of loans on the security of 
the property of minors, it is tho duty of tho .Indgo granting Bsme- 
tion to specify in his order of Banction not only tho amount to be 
raised and the property to bo mortgaged, but also the rate of 
interest, or at least the maximum rate of interest, at which Iho 
loans arc to bo raised. If nothing is said in the order ns to tho 
rate of interest, tho lenders arc entitled only to n reasonable rate 
of interest on the moneys ndranced. Oanga Fershad Saint v. 
Jifaharani Fili, I. D. R., 11 Calc., 379, followed, 

Thakur Prasad r. Qauripat Rni, I. L. R., 30 All. ,,, 


1894 — 1 (Land AcQDrsTTioN Act), shctiok 49 — “ jToff tc, 

manufactory or building" — Acquisition of part only required — 
TVhether tcliolo must le purchased.] Land which is Jiot a house, 
manufactory or building in the litoral sense and which i.s not 
reasonably required for the full and unimpared use of a hou.sn, 
manufactory or building cannot be considered as part of tho 
"house, manufactory or building” within the meaning of section 
49 of Act No. I of 1894. IVlicthor or not the land is so reason- 
ably required is a question of fact depending upon the particular 
circumstances of each ease. Khairati Lall v. The Secretary of 
State for India in Council, 1. L. R., 11 All., 378, distinguished. 

Nita Ram v, Tho Secretary of State for India in Council 
1. L. R.. 30 All. ... 

Atteaj., See Civil Froccduro Code, section 508 ... 

See Civil Procedure Code, section 562 ... 

Aebitbation, See Civil Procedure Code, section 508 ,,, 

Bttbden op peoop, See Hindu law ... 

CiviD Peooedueb Code, eBOTiON 283, See Act No. IX of 1872, sections 
69 and 70 ... 

••• ••• tk* 

— — BEOTION 320, (See Execution of decree ,,, 


■section 608 — Arbitration —Order of refer- 

rence not fixing a period within which the award is to he made-— 
Appeal.]^ Whore an order of rcforonco to arbitration made by a 
Court omits to fix a date for tho delivery of tho award, sueh omis- 
Bion is not a more irregularity but is a defect fatal to tho order 
and to all subsequent proceedings founded thereon. Chuha Mai 
V. Fam, 1 . L. R., 8 All., 648, followed. Faja Kar Karain 

Stnyh V. Chaudhrain Fhagmant Kuar, L. R., 18 I. A., 66 

referred to, cr » . . 


Laohman Das c. Abparkash, I. L. R., 30 AH. 
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CiTii Peooeettbe Code, eection 502— Jlmatid— Apical from order of 
remand after decision of the suit in accordance iheremth.'] Meld 
that no appeal will lio from an order of remand passed under sec- 
tion 662 of the Codo of Civil Procedure, if such appeal is filed after 
the suit lias been decided in compliance with the order of remand 
and no appeal is preferred from the decree in the suit. Sali^ Ham 
V. Brij Bilas, I. L. B., 29 All., 059, and Madhtt Sudan Sen v, Kamini 
Manta Sen, I. L. R., 82 Calc., 1023, followed. 

Gulzari Mul e. Kabir-nn-niasa, I. L. R., 80 All. 191 

CONBTBDOTIOK Of DoouMEKT, See Act Xo. IV of 1882, section 08 (c) 162 

Cows. Slaughter of — See Public nuisance ... ... 181 

Custom, See Public nuisance ... ... ... ... 181 

ExBeUTIO^’ OP DEOBEE, See Act No. XV of 1677, schedule II, article 179 (i) 179 


Sale of ancestral property — Civil Bra- 

cedure Code, section 320 — Rules framed by Local Government — 
Application under Rule 17 {XJIIA).'] One of several co-owners 
of ancestral property which had been sold by the Collector under 
the Rules framed by the Local Government under section 320 of 
the Code of Civil Procedure applied under Rule 17 (XII) to have 
the sale cot aside upon the ground of material irregularities in 
the conduct of the sale causing substantial loss. Another of such 
co-owners, whilst the first application was ponding, applied xmdor 
Rule 17 (XIIIA) to have the sale set aside, making at the same time 
the necessary payments into Court required by the. rule. 

Meld that upon the prcsculaliou of tho latter application 
under Rule 17 (XIIIA) tho Collector was bound to sot aside tho sale, 
and was in no way precluded from so doing by tho existence of tho 
former application under Rule 17 (XII). Net Ball Sahoo v. Sheil'h 
Mareem Bur, I. L. R., 23 Calc., 686, and Taresh Math Sinyha v. 
Malogopal Chattopadhya, I. L. R., 29 Calc., 1, referred to. 

Tuhi Ram v. Izzat Ali, I. L. R., 80 All. ... ... 

Guaudiak and Minor, Sec Act No. VIII of 1890, sections 29 and 31 ... 

Hindu IjAW — Joint — Mindu family — Liability of sons for father's 
debts — Lcfoncc that debts tcero incurred for immoral purposes— 
Burden of proof] According to tho Hindu law of the Mitaksharu 
Echool it is not necessary in order toostahlish a son’s liability for 
his father’s debt that it should bo shown that the debt was con- 
tracted for tho benefit of tho family. It is BUdicient, in order to 
establish tho liability of sons to pay a porsonal debt of his father, 
if tho debt bo proved, and tho sons cannot show that it was con- 
tracted for immoral purposes or was such a debt ns does not full 
•within the pious duty of tho sons to discharge. Ilaharaj Singh- v. 
Balwant Singh,\. L, R., 28 All., 608, distinguished. Kishan Lai v. 
Garuruddhieaja Prasad Singh, I. L. R., 21 All., 238, and Karan Singhs 
I. L. R., 27 All,, 10, followed. Manomi Babuasin v. 
jifodhun Zfohun, I. L. R., 13 Calc,, 21, refered to. 

^ above, tho sons sot up tho dofonco 

that the debt was incurred for immoral purposes, tho burden of 
proof IB on thorn and not on the creditor. Deli Bat v. Jadu Rai, 
^ followed. Jamna v. Main SxiJch-, 1. L, B., 9 All., 

493, dissented from. 

« merely general ovidonco of profligacy on tho part of tho 

a her IB not sufficient. Ch-intamanrav Mahcndalo s, Kashinath-, 
I. L. R,, 14 Bom., 320, roforrod to. 

Babu Singh v. Bihnri Lai, I. L. R., 30 All. ... 

Interest, See Act No. Till of 1890, sections 29 and 81 ... 

^oiht.Hindu Famiix, /S« Hindu law ... , ... 
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including one-third of the house and ornament;. Both sides 
appealed, and these appeals M'ere hea: d together. Thelower appel- 
late Court (Small Cause Court Judge) held that the null sot up 
by the defendant was wholly invalid, and modified the Mimsif’s 
decree by giving a decree for one-half instead of one-third of the 
property in suit. The defendant appealed to the High Court. 

Mr. Muhammad Ishaq Khun, for the appellaub. 

Munslii Harihans Sahai, for the respondent. 

Stanley, G. J., and Buekitt, J. — We think that the decision 
of the lower appellate Court is correct. It appears to be Well 
settled law that a Muhammadan te-stitor, governed; as in thi? 
case, by the Shia School of law, carnot make a valid bequest 
of all his property to one of his heirs to the exclusion of the other 
heirs, without the consent of all the heirs obtained subsequent to 
his death. The legacy in this case included all the te.rtator’s 
property, both movable and immovable, and from the will it 
appears that he intended to exclude cne of his daughters from 
parti cipatipu in Ids estate. The Sunni School agre.o in holding 
that a bequest in favour of an heir is invalid, but according to the 
Shia law it would seem that a tostalor can leave a legacy to one 
of his heirs so long as that legacy docs not exceed one-third 
of his estate, and that such a legacy would bo valid without the 
consent of the other heirs. Wlicio, however, the legacy exceeds 
one-third of ihe estate, it will not be valid to any extent unless 
the consent of all the heins, given after and not before the 
death of tlie testator, has been obtained. Mr. Baillio in his Digest 
of Muhammadan law, at 23S, says: — If a person should 
make a will excluding some of his children from their shares 
in his succession the exclusion is not valid.” Mr. Ameer Ali in 
his well known work, at x>- 4.8G of the last edition, observes that 
the author of the Shnraya has laid down that when a testator 
has excluded one of his children from succession and loft the 

e 

property wholly to others, his diroation is entirely invalid and the 
inheritance will ho apportioned among the heirs according to 
their legal share.” Again, Sir Boland Wilson in his Digest of 
Anglo-Muhammndan Law, after stating the rule that a bequest 
to an heir (not exceeding the legal third) does not require tho 
absent of the other heirs either before or after tho death of 
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Lahbabdae a>t> co-snAEBB-Pot-ws '’Z J,r ^ 

coparcrnar^ lands- Leaf c for rertn yrars.^ In tlic .b.inc.. tf n 
custom to the contrury n hmburdur bus no power, wubmt the 
consent of the co*slinTCrE, to grunt n Ictfc of copirciniij u ( 
beyond such term ns the circumsinnccs of *]'« F-rticoiur ye ir « 
Eeuson may require. Chailray v. LatrrJa, 1. b- F • p ^ •' ^ < 
followed, Mulihia Frasad v. Kanta SinyJi, Weehly ^ott•p, l.'bU, 
p. 277, distinguished. 

Tibam Singh ti. Khnbi Knm, I. L, II., 2G All. . ••• 


Lease, See Lombard ir and co-shfiror ... ... 

LiMiTATio^r, See Act Iso. XV of 1877, Echcdulo II, articles 111 and 123... 

See Act No. XV of 1877, schcdnlo II, article 179 (4) 

Mobtgage, Sec Act No. IV of 1882, section G8 (c) 

MuHAiiMADAK Laav — Shias - Will — Power of detire amonyti 

Amongst Muhammadans of the Shia sect a testator can leave a 
legacy to one of bis heirs so long as that legacy does not exceed 
one-third of bis estate, and such a legicy will bo valid without 
the consent of the other heirs. Where, however, tho legicy 
exceeds onc-third of the estate it will not he v.ilid to any extent 
unless tho consent of the hei.-s, given after and not hefore tho 
death of the testator, has been obtained. Chcrachovi Viftil Ayisha 
Kuiti TImah v. Valia Ptidiahcl Biathu Uir.ah, 2 Mad , 11. C. 
Hep., 350, Eeramaiulnissah Bilcc, 2 Morlcy’s Digest, 120, nnd 
Banee -Khujooroonissa v. Boushun Jelian,hAi., 3 I. A,, 291, referred 
to, 


163 

1G3 

172 

179 

102 


Pahmida Khanum v, Jnfri Kliannm, I. L. R., 80 All, 
Pawkob A'ed ba-wkee, See Act No. IX of 1872, section 178 

^ P'DBi.io KniBAECE— o/ cows hy Muhammadans— Custom.'] Under 
certain limitations tho si lughtcricg of kino by MuhamumdanB is 
not illegal. It is the legal right of every person to mako such nso 
of his own property as he may think fit, provided that in so doing' 
he does not cause real injuiy to others or offend ugiinst tho law, 
even tlmugh he may thereby hurt tho snsccplihilitios of others, 
i he right of Muhammadans to slaughter kino is ono to which they 
are legally entitled irroffiicctivo of custom, and it is only when they 
abuse the right that its exercise can he interfered with, MutUi^ 
inira v Queen-Empress, 1. L. 11., 7 Mad., BpO. Qucc 7 i-Emprcss v. 
Byram ji Edalji, 1. L. R., 12 Bim., 437, Quecn-Emprc.ss V. Eahi-ud- 
All., 44, Queen- jEfnpre.rj V. JjTiam .4/1, l.L R., 10 
RomesJi Chunder Sannyal v. Jliru Mondal,l. L. R. 17 
Calc 852 and Hadjee Muzhur Ali v, Oundowreo Sahu, 25 \v’, R 
Cr. R., 72, referred to. ' 

Shahhaz Khan v. Umrao Puri, I. L. R,, 30 All, 

Remawd, See Civil Procedure Code, section 662 
Shias, See Muhammadan law 

-n' *** 

\\ iLii, See Muliammadan 1 .aw ^ ^ 
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150 THE INDIAH- LAW REPOETS^ [VOL. XXXt 

., • Seforo Mr. Justice Baiierji; and’-MT. J^istice FicTiardti 

BABU SINGH and another' (.Defendants') v. BIHARI LAL (Pdaintifi).*, 
Hindu law— Joint Hindu family ^Liability of sons for father’s debts— 
Defence tjiat debts were incurred for immoral purposes— Burden of proof, 

■ ' Accorclingito the Hindu- law of Ihu Mitaksliara school : it is- not nccos* 
sary in oidor (o establish a son's liability for his father’s debt that it should 
be shown that the debt was contracted for the benefit of the family. It is. 
sufficient, in order to establish the liability of a son to pay.a personal debt of 
his father, if the debt he proved, and the son cannot show that it was con- 
tracted for immoral purpesos or was such a debt as does not’ fall within the' 
pious-duty.'Of 1 he son. to discharge. Maharaj Singh v\ Balwant'^&uigh’Xi) . 
distinguished.. Eishan Lai v. Garnruddhwaya-' Frasad' Singh (2) and-E»ra» - 
Singh V. Bhup Singh (3) followed. Hanomi Babnasin V. Modhun-Mohun (4). 
referred to. 

Where; in such a case as above, the son sets up the defence that the debt 
was dneurrod f or immoral purposes, the burden of proof is on him and not on-' 
the creditor. Debt Dat v; Jadu (5) followed; Jdmna v; Hdin, S'ul:h-{Q)‘! 
dissented.from. 

And merely general evidence of profligacy, on the. part of the father, ii 
not sufficient. Chintamanrav Mahendale v. Eashinafh[7) referred to. 

This' was' a -iiit brought by the mortgagee respondents to 
recover', money due upon eight mortgage bonds by sale of the 
propeity hypothecated in each bond. There were two' brothers, 
Rup Singh and Mahtab Singh, who formed members of a joint 
Hindu family. A portion of the family property was recorded in 
themame of their mother Indar Kunwar, and for this reason she 
joined her sons in executing some of the bonds. Of the eight' bonds 
in’suittwo were exccuted by Mahtab Singh alone ; two by Mahtab 
Singh and Indar Kunwar ; one by Rnp Singh and Mahtab Singh ; 
another 'by Rup Singh and Indar Kunwar ; another by Rup Singh, 
Mahtab Singh and Indar Kunwar, and one by Rup Singh and 
Indar Kunwar. Rup Singh and Mahtab Singh being dead the 
suit was brought against their sons, who disputed the claim mainly 
on the g.'ound that the debts in respect of which the eight bonds 
were executed had been incurro l by Rup Singh and Mahtab 
Singh for immoral jiurposcs, and that the interests of the sons in 


• First Appeal No. 2S3of 1005 from n decree of Miuli BakL&h, Subordinate 
JudgQ.of'M jrad.bml, dated tlie ISlli of August 1005.^, 


n) (lOOG)I. B. 11., 23 All., 503. (4) (1H85) I. L. R., 13 Ciilc., 21. 

(2) (1809) I. L. R, 21 All.. 238. (5) (1002) I. L. R., 24 All., 4C9. 

(3) (1901) I. L. R ,27 All., IG. (6) (1887) I. L. K., 0 All., 403. 

(7) (1839) I. L. R., 14 Rom,, 320. 
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APPELLATE CIVIL. 

Befori'Sif John Stanley, Kniyhd, Chief Justice, and Mr. Justice Sir William 

Bur hilt. 

PAHMIDA KHANUM (Defexeant) v. JAFBI KIIANUM (Peaintiff).* 
Muhammadan law — Shias^Will — Bower of deiiso amongst Shias, 
Amongst Muhammadans o£ the Shi i sect a testator can leave a legacy 
to one of > 16 , heirs., so' long as that legicy does not exceed onc-third of his 
estate, and such a Jegacy wjll bo v.ilid without tiio consent of the other heirs. 
Whore, howevor, the legicy excoeds one-thii'd of the cstilo it will not he valid 
to any extent unless the consent of the heirs, given after and not .before the 
death of the testator, has been obtained. Cherachom Viitil Ayisha Kutti 
JJmah V. Valia BudiaJeel Biathu TJinih (1), Kcramaitihiissah Bihee (2) aud 
Khtijooroonissa v. Itonshtin Jehan (3) referred to. 

This was a suit brought by oue Jafri Kbanura against .her 
. dister. Fabmida Khanum for the partition of a J:ouse and certain 
movable property and for recovery of j)osse.5sion Of a half sl^are. 
In. the, plaint as originally filed the plaintiff alleged that : the 
house iiad , belonged t) Husaini, the deceased father ofthe paities. 
The plaint was, however, amended, anil it was .then alleged that 
-the ..property in suit belonged to Murammat Mnhamm.tdi Kha- 
jium, mother .of. the parties, who died on the 3rd October 1905, 
leaving her , husband Husaini, oue son, Kallu, and two daughter-^ ; 
t'that Eallu :died on the 3lst January and iJusriui on the 7th 
February 1906 y that the property therefore belonged • in equal 
. shares to the two daughters, but the defendant had laken exclu- 
. si ve .possession thereof on the .25th February 1906. Theed.efen- 
.dant contended that the amendment of the plaint was improper; 
that the house :had belonged -to Husaini, husband of Musammat 
Muhammadi .Khanum, and he had bequeathed the Avhole of it;to 
:.the defendant by a will, dated the 2ud February 1906 that the 
defendant had .expended Bs. SOO on Husaiui’s death ceremonies 
and that.some of the. ornament j claimed belonged to the defendant 
as^ -her ,,own, properby. ..The Court of first instance (Munsif 
, :of^Cawnpore) igave the.,.plainUff a decree for part of her claim, 

*■ Second Appeal No. 1186 of 1908, from a djcroe of Bepin .Bebari Mukerjj , 
Jtiage of tlie C6urfc-''of ’ Small Ciuses, Cawaporo, exorcising tho tpowers -of 
Subordinate ..Judge, dated the 17d1i of Augusu 1906, modifying a -decree of 
' Raj 'Bebari Lai, oflciciating •Munsif of Cawnporo, dated the 6tb of June '4906, 

..(1) .(1865) 2 Mad,, H. C. Rep., 350. (2) (1817) 2 Morley's Digest, 120. 

^ (3) (1876) L. R.,'8 I, A., 291. 
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• The present appeal has been preferred by the sons of Rup 
Singh alone. The son of Mahtab Singh has submitted to the 
decree. It is contended on behalf of the appellants that it has 
been establisliecl that tho debts in question were incurred for 
immoral purposes^ except the amount of one bond, namel}-, that 
for Rs. 400, dated f ho 2oth of March 1898. In reo-ard to the 
amount of that bond it lias been shown that it was borrowed for 
payment of Government revenue, which was actually paid, and 
Mr. Wallach fairly concedes that as regards this bond he can 
urge nothing on behalf of the appellants. 

As for tho last four bonds, which were executed by Mahtab 
Singh, and to two of which his mother Indar Run war was a party, 
the son of Mahtab Singh has taken no excoptiou, but, as said 
above, tlie decree must be vaided to this extent that it should direct 
that the amount of those bonds should be recovered by sale of the 
property hypothecated in each of them, so that when the decree 
is 80 varied tho appellnuls will have no reason to complain. ^ 

There remain then the bond dated the 5th of June 1890 for 
Rs. 2,400, that dated tho 22nd of April 1897 for Rs. 900 and 
that dated the 25th of April 1897 for Rs. 200. As to these the 
learned counsel for the appellants contends that it was for' tho * 

plaintiff to establish that the debts were incurred for family neces- 
sities and that the plaintiff made such inquiries as would lead a • 
reasonable man to believe that the money 'was required for pur- 
poses of the family or for payment of antececlent debts which it 
would be the pious duty of a Hindu son to discharge. For this 
contention he relies on a recent ruling of a Bench of this Court 
in Maharaj Singh v. Balwant Singh and specially on the 
following passage in the judgment at page 541 : — ‘‘ We may say 
in passing that in a case in which a creditor is endeavouring to 
establish a claim under a simple hypothecalion bond given by a 
Hindu father, having a limited iuterest oiily, against his sons, it 
appears to us to be nob unreasonable to require proof on the part 
of the creditor that before he entered into the transaction he at 
least made such reasonable inquiries as would satisfy a prudent 
lender that the money was required to pay off an antecedent debt 
or for the legal necessities of the family,” With regard to this 
(1) (1906) I. L. R., 28 All., 603, 
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the testator to render it valid, observes:— “The Sbia view is igos 

certainly the most easy to reconcile with the text of the Koran p^^qjjidX 

(II, 178), which recommends the believer to ‘ bequeath a legacy KuAKVii 

to his parents and kindred in reason,^ ” and than, referring to jafui 

the existence of the difference between the two schools and Ivhajjcji 

the doubt which existed on the question, 8 a 3 ' 8 : — '‘This, 
however, was just before the publication of Baillie’s transla- 
tion of the Sharaya, which places the matter bej'ond doubt.’^ In 
the latest, work on the subject, namely the Institutes of Musalman 
Law, by Nawab Abdur Eahman, some of the principal texts 
upon the subject and also authorities are quoted at page 276 
and following pages. The learned author of that treatise obser- 
ves, at ]). 278 : — " The alienation of one-third to a portion of the 
heirs will not be legal without the assent of the other heirs subse- 
quently to the death of the testator, becaU'C their benefits, already 
sufficiently secured by the law, are not within th.e reason of the 
rule on which testamentary disposition is established, and such 
a bequest would, as the certain occasion of family di-'Sension, 
be opposed to public policy.” He refers to t';e case of CherachoTYi 
Vit,il Ayisha Kutti Umah v. Valla PvdiaJcel BlatJm Umah 
(1), in which the question is discussed. lu another case to wdiich 
be refers, namely, that of Keramatu^nisiah Bibee (2) it 
was held that if a man dispose of his property to his heirs and 
relations, to one more and to another less, or if he omit any 
of his relations and after his death the heirs and relations agree 
to the bequfst, the will remains valid, otherwise the will only 
remains valid as to the bequest made to strangers and invalid 
for the heirs and blood relations w'ho are to receive their res- 
pective shares according to Muhammadan law. See also Banee 
KhujooTOordssa v. Bousltun JeJian (3). In view of the author- 
lies w’e tliink tlat the decision arrived at bj' (he Court below' 
was correct and W'C dismiss the appeal w’ith costs. 

Appeal dismissed. 

(1) (1865) 2 Mad., H. C, Eep , 350. (2) (1817) 2 Morlcy'n Digest., 120^ 

(3) (1876) L R., 3 I. A,, 291. 
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Wc have carefully consiclerecl^tbe evidence in this ease. In 
our opinion it has not been established that the debts in question 
%Yore incurred for immoral purposes. The bond dated '5tli June 
1806 for Rs. .2,400 recites that .R.s. 2,002*.2-0 out of tliat amount 
was left with the creditor for payment to one Mohan Lai.' It 
has been fully proved that this pay’ment was actually made, and 
was made in discharge of prior bonds in iavour. of hlohan Lai 
dating as far back as ,1889. It was ; alleged that the debts in 
favour of Mohan Lai had also been' incurred for the purposes of 
'a prostitute in the keeping of Rup Singh. But we find from the 
: evidence of the prostitute herself that she had : no connection with 
Rup Singh when the early debts of Mohan Lai were incurred. 
We are therefore unable to accept the statements of the witnesses 
' who have .deposed that the debts in favour of Mohan Lai had 
been incurred for purposes of immorality. A prostitute named 
•Rauratan was pi-oduced- who deposed in regard lo Rs. 400, -the 
: balance of the amount of the bond Lor Rs. 2^400, that it was paid 
.over to her. The lower Court disbelieved this witness, and we 
;.fiee . no reason to . come to ta dijBPerent conclusion as to her 
.'credibility. : Her statements are loo vague to be accepted. On 
ithe:contrary, Hari Lai, a witness for the plaintiff, proved that 
this-sum of Rs. 400 was appropriated towards family expenses. 

As to: the bonds for Rs. .900 and-Rs. 200, .dated respectively 
.22nd.{Apnl 1897 .arid. 25th ApriH897, .they appear, to represent 
. one transaction, as both of them were -registered on the same date, 
.that 'is, on the Sr.d.of May 1897. -Nauratan says that Rs. 750 out 
- of ;the.amo.unt of these bonds, was paid to her for the expenses of 
.theitonsure ceremony of her son by Rup . Singh. She says that 
this: money - was:paid to her. by the plaintiff at •the house ;of Bap 
.Singhat Eanderki. It appears, however, from the endorsemenfi 
: nf, the "SubilRegistrar . made ion the bunds that at the' time uf reg- 
istration Rs. 764 and odd-.was. paid .in cash at Moradabad in the 
.'office -: of the. Sab-Registrar. The .statement .of the witness there- 
vfore- that it was -paid.lo.her at.Rup Singh’s houseby the plaintiff 
ris-'cleai’ly .mntrue. We have on the .Qther hand eYudence to -show 
.’that;hhe marriage of .;the -daughter.of ;Rup .-.Singh .was celebrate! 
about .that, time, and that. the year: 1897 being a year ofiscarcity 
■^Ed ’famine there -was greater necessity^ for borrowing money 
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the family property were not. -therefore liable.. Ibis plea was 1908 
overruled by the Court . ol- drat instance (Suborcinate Judge of - 33^^^ gjjjQii 
Moradabad),. which was g£ opinion that, it -had not been proved : 
that the ■ debts were tainted with immorality. That Cou»t 
accordingly made a. decree in- favour ot. the plaintiff.- The- 
defendants, appealed to the High ‘Court. 

Mr. W^ Wallachyior: the appellants. 

The Hon’bla. Pandit- Lai and. Dr. T.ei Sahadur 
for the.' respondents, 

Banerji and Richards, ^ JJ- — The. suit whiclr has given rise.- 

to this ^appeal was brought -by the respondent to recover money 

due upon. eight mortgage bonds.by sale of the property- h3’’pothecat- 

ed iiL each bond. There were two- brothers, Rup Singh. and. 

Mahtab Singh, who formed members of a joint Hindu family. A- 

portion of the family property was recordediu: the name of their 

mother Indar Kun-war and for this reason she joined her. sons in 

executings some of the. bonds. Of.' the. eight bonds, in suit. two. 

were. executed by Mahtab Singh alone; two by Mahtab. Singh 

and Indar Hun war;, one,- by -Rup Singh and Mahtab Singh;,, 

another.- by Rup Singh and Indar Kim.war ; another, by Rup - 

Siugh,,. Mahtab • Singh, and Indar Kunwar, and one b}’’ Rup 

Singh and' Indar Kunwar. Rup Singh, and Mahtab. Singhr 

being dead, the suit .was brought against.-their sous, who disputed.- 

thedaim-mainl}’’ on the ground. that the debts in respect of. which. 

the' eight. bonds were, executed ^had, been incurred by Rup Singh 

and-Mahtab Sngh for immoral purposes, and. that , the interests- of 

the sons in thie family property w^ere not therefore, liable. This. 

plea was overruled by the. Court- below,, which was of.- opinion.. that. 

ithad not been proved thaithe debts were tainted with immoral- 

ity.. That Court . accordingly made, a decree in favour of the 

plamtiff. It is admitted that the decree as framed is. not strictly 

accuiate. It purports to direct the sale of all the property mort- 

gaged-in all the eight bonds for the total amount secured by those 

on 8, w eieas the property mortgaged in each bond-was liable.. 

on y or the amount' of that bond. This is what the plaintiff. 

c aime an, lis The learned advocate for the .respondent 

conce 63 tiat in this- respect.tho decree of thc.Court below must 
be varied. 
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JSpfovc Sir John Stanley, Knight, Chief Jtitfice, and Mr, Justice Sir 

William BurJeitt, 

KARPAT h'.iT) AKOTUKu (I)Eri:KDANT8) V. RAM SARAN DAS 

(Pl,AINTIFr),* 

Act Ko. IT of 18S2 {Transfer of Trogerty Act), section GS ("cj —jihortgage — 

Construction of document — Power of sale in a usufructuary mortgage, 

A iiiorl.g:igo-(lccd wliicli wns priinnrily usufriicltmry provided that if tlic 
mortgagor failed to deliver possession or if the mortgagee was dispossessed 
from llio niorlgagod premises lie miglit recover the amount of the mortgage 
debt from llio mortgagor and the mortgaged property. Meld that the 
mortgagee failing to get possession was eompetent to sue for and obtain a 
decree for sale of the mortgaged property. Jafar JIusen v. Panjii Singh 
(1) and Kashi llam v. Sardar Singh (2) referred to. 

This ayhs a suit for .sale on a mortgage. The mortgage was 
])rimaril3' a usufructuary mortgage, but contained a provision that 
if, inter alia, the mortgagor did not give possession of the 
mortgaged property, the mortgagee could recover the mortgage 
money with interest at Rs. 2 per cent, per mensem from the 
mortgagor and the mortgaged 'property. The Court of first 
instance (First Additional Munsif of Meerut) dismissed the .suit, 
finding that the plaintiff was in possession of the mortgaged 
property. But on appeal by the plaintiff the Additional District 
Judge found that the plaintiff was notin possession, and allowing 
the appeal, gave him a decree for sale. The defendants appealed 
to tlio High Court. 

Munshi Qulzari Lai, for the appellants. 

The Hon’ble Pandit iSundar Lai (for whom Pandit Baddeo 
Ram Rave), for the respondent. 

Stanley, G. J., and Buekitt, J. — We are of opinion that 
the learned District Judge rightly decided the appeal before him. 
From a perusal of the mortgage which has given rise to this suit 
it appears to us that the only reasonable inference to be drawn 
from it is that the intention of the parties was to provide for the 
realization of the mortgage debt from the property itself and not 
merely from its usufruct. The deed in fact was of the nature of 
a simple mortgage, as well as of a usufructuary rnortgage. The case 


♦ Second Appeal No. 4 of 1907 from a decree of Ahmad All Khan, Addi* 
tional Judge of Meerut, dated the 21st of November 1906, reversing a decree 
of Ram Chandra Chaudhri, Munsif of Meer at, dated the 18th of December 1905, 

. (1) (1898) I. L. R., 21 All., 4. (2) (1905) I. L. R., 28 All., 167. 
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passage it appears to ns, and as the head note of tho report 
shows, that it was not necessary for the purposes of that case 
to decide the question whether the burden of proof lay on tno 
creditor. Furthermore we find that Mr. Justice Buikitt in 
deliverinsr judgment in tho case of Kishetn Ldl v. GcivuTud- 
dhwaja Pmsad Swgli (1) was clearly of opinion that tlio onus 
did not lie on the creditor. At page 240 oiir learned brother 
observed:— Had it been proved that the debt had been con- 
tracted for immoral purposes and that the person who advanced 
the money was aware of the purpose for \Yl)ich it was being 
borrowed the son would not have been liable. There is, however, 
not a scrap of evidence to show that the debt which formed the 
consideration for the bond in suit Avas contracted for any such 
purpose.” In the Full Bench case of Karan Singh v. BInq) Singh 
(2) the learned Chief Justice in delivoriog the judgment of the 
Court stated the law on the subject to be ns follows: — “ It is not ' 
necessary in erder to establish a sou’s liability for his father’s 
debt that it should be shown that the debt was contracted for tho 
benefit of the family. It is sufiicient, in order to establish tho 
liability of sons to pay ‘a personal debt of their father, if tho debt 
be proved, and the sons cannot show that it was contracted for 
immoral purposes or was such a debt os does not fall w’ithin the 
pious duty of the sous to discharge.” AYe think that this view 
is in consonance with the rulings of their Lordships of tho Piivy 
Council, We need only refer to the following observations of 
their Lordships in the well known case of Nanomi Babuaein 
V. Modhun Mohun (3) “ Destructive os it may be of the 
principle of independent coparcenary rights in the sons, the 
decisions have for some time established the principle that tho sons 
cannot set up their rights against their father’s alienation for 
an. antecedent debt or against his creditor's remedies for their 
debts if not tainted with immorality.” 

In our judgment the burden of proof lies on the son and not 
on the creditor, and we are of opinion, in concurrence with the 
decision in De5i Dai V. Jadu Mai (4), that the view taken Tn 
the case of Jamna y. Main SuJch (5) can no longer be supported. 


C1804) * 27 All 16. ( 4 ,) (1902) I. L, B., 24 All.. 459, 

(5) (1887) I. L. K., 9 AH.. 493, 
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Munshi Gobind Prasad and Munshi Gulzari Lai, for the 
respondents. 

Stanley, G.J.,‘ and Btjrkitt, J. — The suit out of which 
this appeal has arisen was brought by the jdaintifis, who are two 
of the co-sharers of a village, to have a lease executed by the 
lambardar of the village in favour of the defendants set aside. 
The defendants are also co •sharers of this village. The lambar- 
dar and the other co-sharers were all made parties to the suit. 
The lease was for a term of seven years, and it is alleged and has 
been proved that it was made at an inadequate rent. 

The Court below set it aside on, amongst other grounds, the 
ground that a lease by a lambardar for a term of seven years 
under ordinary circumstances could not be supported. This 
is a rule which has been acted upon by this Court for a number 
of years, and was followed by a Bench of this Court in the 
case of Ckattray v. Nawala (1). In that case a Bench, of which 
one of us was a member, held that it was reasonable that a 
manager should have power to make temporary lettings, but the 
duties imposed upon him did not seem to admit of his executing 
in favour of a lessee without the consent of the coparcenary body 
a lease for a long term of year?, and then we pointed out that 
there was nothing to show that the exigencies of the season or 
time when the impeached lease was granted required that the 
grant should be made for so long a term as seven years. This 
decision followed previous rulings and is in noway inconsistent 
with the ease of Muhla Prasad v. Kamta Singh (2). In that 
case it w^as held that a lambardar w'as competent to execute a lease 
of land for ten years without reference to other co-sharers where 
the land could not otherwise be let and where it was for the 
benefit of the co-sharers that the land should be so let. In his 
judgment in that case Sir Arthur Strachey, C.J., observed as 
follows : — It appears that this land is of inferior quality and 
it contained no pacca well for the purposes of irrigation. Upon 
the facts found by the Court below it appears that if the lambar- 
dar had not executed this lease for ten years, the land would not 
have been cultivated at all and would have yielded no profit 
to the coparceners.^^ It -will therefore be observed that the 

(X) (1908) 1 . L. R., 29 All., 20. (2) Woeklj Notog, 1906, p. 277. . 
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in that year than in other years. The learned Subordinate Judge 
did not believe the witnesses adduced to prove that all tliese 
debts had been incurred for purposes of immorality. FIesa\s 
that they impressed him as being tutored witnesso'' and-paitisatis 
of the defendant’s friends; We have not the advantage which 
the learned Subordinate Judge had of hearing the witnesses and 
seeing their demeanour, and nothing has been shown to us to 
" justify our difTering from the conclusion at which he arrived 
as to the credibility of these ^Yitnesses. It is true that there is 
some general evidence that Rup Singh, and possibly Matab 
Singh, were profligates. But even if this evidence be believed 
it is not sufficient, as observed in the case of Kishan Lai v. 
Garuruddhwa'ja Prasad (1) and in Ghintamanrav Mahendale 
V. Kashinath (2 ) to exonerate the son.s of the debtors from their 
pious duty to pay their father’s debts. ’ 

For these reasons we are of opinion that the appeal has no 
force. As we have said in an earlier part of this judgment, the 
decree of the Court below is not strictly correct and is not in 
conformity with the prayer contained in the plaint. We there- 
fore wary the decree so far that we direct that the amount of each 
bond togtther with co-ds proportionate to that amount and interest 
thereon up to the date fixed for payment be realised by sale of the 
property hypothecated in the bond relating to that amount, and 
we order that these amounts be calculated and specified in our 
decree. We extend the time for payment of the decretal amount 
to the l.'-t of August 1908. As the rate of interest in some of 
the bonds was very high, we direct that no further interest shall 
be charged after the date fixed for payment mentioned above. 
The respondent will get one half of his costs of this appeal. In 
other respects we affirm the decree of the Court below. 

Decree modified, 

(1) (1899) I. L. R., 21 All., 238 at p. 240. (2) (1889) I. L. E., 14 Bom., .320. 
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objection was di.sal lowed. They then filed a suit under section 
283 of tbe Code of Civil Procedure, but that suit was decided 
against them on the finding that the sale under which they claimed 
Was purely fictitious, and that decree became final. Notwith- 
standing this, the ulaiutiffs paid up the amount of Bhikari Teli’s 
decree, and then brought the present suit against their vendors to 
recover the sum so paid. The Court of first instance (hlunsif of 
Deoria) dismissed the suit, and this decree was in appeal afiirmed 
by the District Judge. The plaintiff appealed to the High 
Court. 

Mr. TF. Wallach and Munshi Gulzari Lai, for the appellant. 

Mr. M. L. Agarimla and hlunshi Govind Prasad, for the 
respondent. 

Stanley, C.J., and Burkitt, J. — ^^ye think that the decision 
of the Courts below is eorrect. The plaintiff appellant has been 
able to establish no such relationship existing between him and 
the defendants as would justify the payment of the money which 
he now seeks to recover. It has been found by the Courts below 
that the assignment made to him of the mortgagee rights of the 
defendants was fictitious and collusive, and consequently the judg- 
ment creditors of the assignors had a right to sell those mortgagee 
rights in execution of their decree. We do not think that section 
69 or section 70 of the Contract Act helps the appellants. As 
regards section 69, a party who makes a payment on behalf of 
another, before he can recover the amount so paid, must show 
that he had an interest in making the payment. Their Lord- 
ships of the Privy Council in dealing with the rights of parties 
making payments observed, in the case of Ram Takul Singh v. 
Biseswar Lall Salioo (?) : — “ It is not in every case in which 
a man has benefited by the money of another that an obligation 
to repay -that money arises. The question is not to be deter- 
mined by nice considerations of what may be fair and proper 
according to the highest morality. To snjiport such a suit there 
must be an obligation express or implied to repay. It is well 
settled that there is no .such obligation in the case of a voluntary 
payment by A of B’s debt.” Now in this case, in view of the 
facts, which have been found by the Courts below, we cannot 
(1) (1875) L. R., 2 I. 4., 131, 
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in fact resembles more bbat of Jafar Buscn y. Ranjit Singh 
(1) than that of Kashi Ram v. Sao^dar Singh (2). In the first 

mentioned of these cases the Court came to the conclusion that 
the intention of the parties ivas that the debt Y*as realizable by 
sale of the mortgaged property, whereas in the other case, tins 
Bench was of opinion that the mortgage in suit was merely 
a usufructuary mortgage. For these reasons we dismiss the 
appeal with costs. 

Anneal dismissed. 


Before Sir John Stanley^ Knight^ Chief Jtisticc, and Mr. Justice Sir William 

Burhitt. 


TIKAM. SINGH asd akotheb (Defekbatsts) u. KHUSI RAM akb aa'otheb 

(Pbaiktiees).® 

Lamlardar and co-sharer— Bowers of lamhardar to deal wiih cojiarmiary 
lands — Lease for seven years. 

In the absence of a custom to the contrary a lamhardar has no power, 
without the consent of the co-sharors, to grant a lease of coparcenary liind 
beyond snch term as the circumstances of the particular year or season may 
require. Chattray v. Bfawala (3) followed. Mukhta Prasad v. Kamta Sinyh, 
(4) distinguished. 

This was a suit brought by certain co-sharers in the village 
fora declaration that a lease executed by defendant bTo. 4, the 
lamhardar, of 160 bighas odd, cultivatory holding, in the village 
of Edslpur for a terra of seven years was void as against them, 
on the allegation that the lamhardar had acted in excess of his 
powers in granting the lease, and had done so at an inadequate 
rental in order to injure the plaintiffs. The Court of first 
instance (Munsif of Havali, Aligarh) decreed the plaintiffs^ 
claim. The lessees appealed. The lower appellate Court (Addi- 
tional District Judge of Aligarh) found that the rental was 
inadequate and the term too long, and accordingly dismissed the 
appeal and confirmed the xMimsif^s decree. The defendants 
lessees thereupon appealed to the High Court. 

Bahu Rarhati Charan Chatterji, for the appellants. 


Ghosh^second^ddit^oTiftl' from a decree of Khetfcor Mohan 

confirming fdeerefof S f ^th of November 1906, 

June 190b\ ^ ® the Both of 


(1) aS98)I.L.R.,2l All. 4 
C^) (1905) LL. a.;28An::i67. 


(3) (1906) I. L. R., 29 All., 20. 

(4) Weekly NotcB, 1906, p. 277. 
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(li{rcrot)CG wcro left to the arbitration of two • gentlemen who 
happened to bo pro.-:ont in Coitrfc. The Court tlicre and then 
passad an order referring the inatter to arbitration, but did not, 
as is required by section oOSof the C<xlo of Civil Procedure, fix a 
time for the delivery of tlie award or natne the arbitrators. Tho 
arbitrators forthwith proceeded in Court, without the examination 
of tho parties, to draw up an award, and upon tho reward so 
drawn up, which does not deal specifically with the two issues 
which romaiuod uudelorniinod, a decree was passed. Tlie 
present appeal was preferred from tho docroo so passed by the 
plaintiff in tlie suit. 

Mr. 7i. E, O'Gonor, Pabu Durrja, Charaii Banerji and 
iMunshi Giilcari Lul, for the ajrpcllant. 

Pandit jVoii Lai Eehrio ami Pandit d/o/ran Lai A^chru, for 
tho respondent. 

Stanley, C..T., and BuiiNiTr, J. — The decree in this case in 
respect of whicli tho appeal l)orore us has been preferred was pass- 
ed upon a so-called award. After evidence had been given and 
some of the issues in the case liad been determined by the Court, 
and there remained two i-sues only for determination, by consent 
of tho parties tho matters in dillcrence were left to the arbitration 
of two gentlemen who happened to be present in Court. The 
Court there and then passed an order referring the matter to 
arbitration, but did not, as is required by section 508, fix a time 
for the delivery of the award or name tho arbitrators. The arbi- 
trators forthwii.li proceeded in Court, without the examinatiou of 
the parties, to draw up an award, and upon the award so 
drawn up, which does not deal specifically with the two issues 
which remained undetermined, a decree was passed. The main 
objection to the decree which was so passed is that the wdiole 
proceedings were irregular owing to the fact that the provisions 
of section 508 were not complied with. ’ Other objections were 
also raised, with which we think it unnecessary to deal. If the 
only objection were in respect of the omission to fix a date for 
the delivery of the award, we should have been disposed to 
regard that as an irregularit}^ which would be cured by the 
acquiescence of the parties in the preparation of the award by th® 
arbitrators, were it not for the clear and explicit language of 
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eircumstaiices of that case were exceptional. The rule ap[ ears 
to be, as we have stated, that a lambardar cannot of himself 
execute a lease of land beyond such term as the circumstances 
of the particular year or season may require. "We therefore 
dismhs the appeal with costs. 

Appeal dismissed. 


Before 3Ir. Justice Sir G-eorge Knox and Aft*. Justice AiJcman, 
sundae DEO CPiaintipf) v. BHaGWAN DAS A^^I> othbeb 

(Defendants).* 

Act Ko. IX 0/1872 (Indian Contract Act), section l78- Patcnor and pawnee— 
JPawnor not owner hut having a right to possession — Suit hy owner for 
declaration of his title. 

A person who had obtained possession of certain movtihle property 
belonging to a minor in tbe capacity of a trustee, and Tvho had been allowed 
to retain possession of such property after the minor came of age, pawned 
some of it to persons who were found to have acted, negligently perhaps, hut 
honestly and in good faith. Held that the pledge was valid, bnt tho owner 
was entitled to a declaration of his right to redeem the articles so paw’nod. 

This was a suit brought for a declaration of the plaintiff’s 
right to redeem certain property, which ha*J been pawned under 
the following circumstances. According to the plaint his grand-' 
father left the plaintiff at the time of his death a minor and not 
fit to manage his affairs, and therefore he appointed Babu Kishan 
Dat an agent and made over all the jewelry and property to him 
in trust for the plaintiff. The plaintiff attained majority, hut 
allowed the defendant to continue in possession of the aforesaid 
property on his behalf. He subsequently found out that a 
considerable portion of the property bad been pawned by Kishan 
Hat through Lachmi Nandan, another of the respondents and 
brother-in-law of Kishan Hat, to the other three respondents. 
Kishan Dat and Lachhmi Nandan were prosecuted and convict- 
ed of embezzlement with regard to the said property. The 
ornaments were during the criminal trial deposited in the 
Criminal Court. This suit was brought under the direction of 
that Court to declare the plaintiff^s right to possession of them. 
The Court of first instancQ' (Subordinate Judge of Agra,, gave 
the plaintiff a declaration that the plaintiff' was entitled to redeem 
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Shankar Lai SuhorAma? September 1905, confvrroiug a decree of 

k , Sahordinate Judge of Agra, dated tho 20lh of April 1006. 
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lUfi ff Xif /.'ni'i'Af, C^'^rJ Jkf'i'', A'tr jmiiin 

JiwUit, I’.f.i ,\[r, Ji-.m! C j'i. 

M l*N ! IMIN*N ISSA *?'»* ohikk* (In.vt ''5 >ax?*) r. AKHaK KHAN 


(!‘t ttr<r! r t ).* 

A^t A'o. ,V/’.>/IX7r f'/n.N -.-, *. Ar^), //. tn fi-' 


— -1 ■",{.*? ,Y<’, 1 y i\f [Tri'it/i-r 0^ J'r.^f''rrly Ad), sf'li- 1 

wi< i’,' r"i ior /o rc< rA ;r'ff ^ *• h'-.j' -.i 


Jfrlt! thi? ft t".Jt for t5;o ’’A t!:i‘ j '-jn-.'-r.’. f'f tr:on?y 

I'V till’ of tl'.t- j>-irc‘h'vs~il jiroj’-'fty i« » »u'it t» t ufi'ri'f n chirc’' 

(hffi'r'iti;; fr'iiii thi* lifR a!! iti’.j’iht t.-riI’t li> i'Tilty j for tl;i' 

r<*i“(>ViTy of tin- l-ij -(tic.' of hit j’t'.rch-.e - i:iniii-y mill tti'.l tlift Rrtu-!i' of tlic 

IiifnittJ ion .\i*l it ftr:;*!' l ’‘'2 '■t'.il not artiftli' III. v. 

y\rrtr-tt ]/ ;r /,.)f r, AftiA I'ltff (2) fttul /‘ if li rif Ayy;r v. A’t; ’ r sAiuni r 
(A) foUottnl I'r-it •, ! f. JH Ni’-iyA (■') ovi-rriili'il. 

'j’lMi j'lnititifT in thi-< oa**.*, one Akleir JCiiun n 'rn!i>il clinp- 
rasi, pnrnlin''‘Oil certain properly at nuiHiun for K'. 2o. I'iiul- 
injf jwtine (fifliculty in ffotlinn; posro-sion of t’lo property, fho 
pnrchiinor cousiiUod n ple:\<lor of the name of Na^ir Jliisain, 
ami the result of llioir con.nultntion uni'-' that the j):'O])0r{y was sold 
to the pleader’s \Yife Musammat Munir un*nissa, for tho sum of 
]is. 4,000. Tliis Fiilo look place on the Olrt of August 1S02. On 
tho 2nt!» of Augurt lOO !, Akhar Khun institute ! tho present suit, 
admitting tho receipt of Rs, 400 out of the consideration money, 
nnd asking for a decree for Ks. o,C00. The Cou-.t of first instance 
(Subordinate Judge of Saharanpur) gave tho plaiiitiif n decree 
for Rs. OjGOO. Tho defendants appealed. 'J he lower appellate 
Court (District Judge of Stihnrnnpur) with some modifications 
nITirmed tho decree of tho Court of first instance and dismissed 
tho appeal. The doFeudauts njrjrcalcil to tho High Court. On 
tho question whether or not tho ])lniutin’’s suit was harred by 
limitation the appeal was roforrod by order of tho Chief Justice, 
dated the 3rd of January IHOS, to a bencii of three Judges. 


• Si‘coiul Ap])i*iil No, aoo of lOOG from n dt'Ci'iH' of L HI Sliibbs, District 
.■’u'lgo of Siibur.iii pur, (luted tlio 2tth of July I'.'On, inoilifyiui; n decree of 
Nibftl Chandra, Subordinate Judge of Saharan pur, dated tho 2Sih of March 

lb06. 


(1) (1903) 1. L. U., 31 Calc., 67. 

(2) (1899) I. li. K., 21 All., 461. 


(3) (1905) I. L. R., 29 Mad., .306. 

(4) AVeohly Notes, 1891, p. ISO, 
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refer, the Court lieM, ovcrruliiif^ the previous tlocislons, that 
nr tide 332 ^vn‘^ tlic article applieahlo to a suit of Iho kind. Tl;c 
en'^o to Avliich the learned Judges in thatente referred is the ca>e 
of V. Macpha'r^oii (1). In tiint ease their Lordsliips, at jip. 

71 and 72, referred to section o5 of the Trnnsfer of Property 
Act, vhit'h j'rovidcs that “in the nhsence of a contrnot to the 
contrary ♦ » the seller is entitled, wlicrc the ownership of 

tlic proj'crty has j'assod to the htiycr hoforo payment of the 
whole of the purcha‘^e money, to a charge upon the property in 
Iho hands of rhe buyer for the amount of the purchase money or 
any jmrt tlmrcof remaining unpaid and for interest on such 
amount or part.” A number of English authorities were cited 
to their Lordships in that case, and dealing with those authorities 
they observed, at page 72: — ‘‘2so doubt English eases miglit be 
useful for the prirpo-o of illustration, hut it must be pointed out 
that the cliargo wltieli tlic vendor olitnins under tho Transfer of 
Property Act is ditferent in its origin and nature from tho 
vendor’s lien given by tho Courts of Equity to an unpaid vendor. 
Thatlicn was a creation of tho Court of JCqnity and could be modi- 
fied to the circumstances of tho ease by the Court of Equity. But 
in tho present ease there is a statutory charge. The law of India, 
speaking broadly, knows nothing of the distinction between 
legal and equitable property in the sense in which that distinction 
was understood wlicn equity was administered by tlie Court of 
Chancery in England, and tlio Transfer of Property Act giA*c3 a 
statutory clinrge upon the estate to an unpaid vendor, unless it ho 
excluded by contract. Such a charge therefore stands in quite 
a dilfercnt position from a vendor’s lieu.” In view of this 
language of their Lordships it appears to us that we must lake it 
as settled that a claim such as that referred to in the present case 
for the enforcement of th.e payment of purchase money by sale of 
the purchased property is a statutory charge differing from the lien 
which an unpaid vendor in equity possessed for the recovery 
of the balance of his purchase money and that therefore the article 
of the Limitation Act applicable to this suit is article 132. 

A minor question which has been raised in the appeal is that, 
the suit having been dismissed as regards one of the defendants 
(1) (1903) I. L. E., 31 Culc., 67, 
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their Lordships of the Privy Council. Indeed in this Court 
there is a decision of a Bench that the omission in the order of the 
Court to fix a time for the delivery of the award would invalidate 
the award. This was the case of Chuha Mai v. JSari Ram (1). 
In that case Oldfield and Brodhurst, JJ., held that the law 
requires that there shall be an express order of the Court fixing 
the time for the delivery of the award, for extending or enlarg- . 
ing such time, and that an award which is invalid under section 
521 of the Code of Civil Procedure, because not made within 
the period allowed by the Court, is not an award upon which the 
Court can pass a decree, and a decree passed in accordance with 
such an award is not a decree in accordance with an award from 
which no appeal lies. The Privy Council pronouncement to 
which we have referred was made in the case of Raja Hav 
Narain Singh v. Chaudhrain Bhagwant Kuar (2). Lord Morris, 
delivering the judgment of the Board, observes : — '‘Their Lord- 
ships are of opinion that section 608 is not merely directory, but 
that it is mandatory and imperative. Section 521 declares that 
no award shall be valid unless made within the period allo\yed 
by the Court, and it appears to their Lordships that this section 
would be rendered inoperative if section 508 is to be merely 
treated as directory.” In view of the statement of the law by 
their Lordships we cannot but regard the proceedings taken in this 
suit as being obnoxious to the mandatory provisions of section 
503, and accordingly we must allow the appeal. AlloAving the 
appeal, we set aside the decree of the Court below and remand 
the suit to that Court under section 562 of the Code of Civil Pro- 
cedure with directions that it be reinstated in its original num- 
ber in the, file of pending suits and be disposed of according to 
law. Costs here and hitherto will abide the event. Objections 
have been filed by the plaintiff appellant under section 561 of 
. the Code. These objections fall to the ground in cousequence of 
our decision on the appeal. We dismiss them, but without costs. 

Appeal decreed and cause remanded, 

(1) (18S5) I. L. R., 8 All., 543. (2) (1891) L. R., 18 I A., 
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lins paid anj^ and if .-n^ wlmi am onnt in discharge of 
those incumbrances? 

W'c nccordingly refer this issue to the lower appellate Court, 
and wo shall ask tliat Court to determine it with tlie utmost 
expedition. Tlio Court will take such relevant evidence as the 
parties may tender. On return of the finding seven days will 
bo allowed for filing objections. Wo shall reserve tlie question 
of costs for the final bearing. 

[On this issue it was found that j\Iunir-un-nissa had paid 
somewhat more than the amount of the unpaid purchase money. 
The appeal was accordingly decreed, and the plaintiff’s suit 
dismissed witli costs on the 7th of April, 190S.] 

A 2 ''i'>cal decreed. 

APPELLATE CIVIL. 

Fe1trunv;i IS. 

J}{ fare Jlfr. Ju.tdrr Bmu'rji <nul Mr Juxlicr Ttichnrds. 

NITA ]IAM (OjurcTOu) t-. TUK SECRETAUY OF STATE FOU INDIA IX 
COUNCIL (Ori’OSiTa Pakti:).* 

id Jso. I of 180 i (Land Acqtiixilion Ad), section 40 -F Eouse, manufactory 
or huildxnf’ — Acquisition ofyart only required — Whether whole must Ic , 

purchased. 

Lnud which is not n house, mnmifactory or building in the litoral sense, 
and which is uot reasonably required for tbo full and unimpaired use of a 
house, manufactory or building cannot be considered as part of the “house, 
manufuctoiy or building” within the meaning of section 40 of Act No. I of 
1894. Whether or not the hind is so reasonably required is a question of 
fact depending upon the particular circumstanees of each case. Khairati 
Lai V. The Secretary of State for India in Council (1) distinguished. 

The facts of this case are as follows : — 

The Government were acquiring, under the powers conferred 
by the Land Acquisition Act, 1894, a small piece of land at the 
end of a garden occupied by one Nita Ram. The piece of land 
was situate at one corner at the extreme end of the garden which 
was used in connection with a house. Nita Ram objected that, 
inasmuch as the piece of laud was part of tlie garden, it was a 
part of the house within the meaning of section 49 of the Land 
Acquisition Act and that he was entitled to insist that the 

• First Appeal No. 43 of 1906 from a decree of L. Q. Evans, District 
Judge of Saharanpur, dated the 18th of December 1905. 

(l; (1889) I. L. R., 11 All., 378, 
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Mr. B. E. O'Gonor, Mr. ]\Iiihainmad Ishaq Khan and Babu 

Jogindro Naih Ghaudhri, for the appellants. 

Mr. A. E. Ryves, Mr. AbduZ Raoof and Dr. Tcj Bahadur 

Sa'pvuiov the respondent. 

Stanley, G.J., and Btjreitt and Aikjian, JJ. — This ap]''eal 
arises out of a suit brought by a vendor to enforce pa} men t of 
the balance of his purchase money by sale of the purchased 
property. The main question raised in the appeal is whether 
article 111 of schedule II to tiie Limitation Act, or article 
132 is applicable to the case. Article 111 provides for a suit 
brought by a vendor of immovable property to enforce his lien 
for unpaid purchase money and the period given for the insti- 
tution of a suit under that article is three years. Article 132 
provides for a suit to enforce payment of money charged upon 
immovable property, the period allowed for the institution ot 
such a suit being 12 years. It is admitted that if. article 111 
is apjplicable to this case the suit is barred, but if article 132 
applies the suit has been brought within time. 

The respDondent’s case is that the suit is not a suit to enforce 
a lien within the meaning of article 111, but is a suit to enforce 
a statutory charge created by section 55 of the Transfer of 
Property Act. The Courts in this country have taken varying 
views U]3on this question, the Bombay High Court holding that 
article 132 was the article apqdicable to a case of the kind, 
whilst, until quite recently, the Madras Higli Court held that 
the article appdicable was article 111. In this High Court there 
were also conflicting decisions. In the caso of Baldeo Prasad 
v.Jit Singh{l), Edge, O.J., and Tyrrell, J., held that article 111 
was apiplicable. But in a later case we find a carefully consi- 
dered judgment delivered by the late Sir Arthur Strachey, the 
Court consisting of himself and Banerji, J., ruling that article 132 
applied. This was the case of Ear Lai v. Muhamdi (2). In a 
recent case in the Madras High Court — Ramahrishna Ayyar 
'V. Sul'i ahmania Ayyen(S) — the question was again considered, 
M ^ in view of a statement of the law by their Lordships of the 
Privy Council in a recent case, to whicli we shall presently 


(1) -Woolj]y Notes, 189 J, p. 130 

(3) (1905) I. L. 


(2) (1899) I. L. R., 21 All., 454. 
li., 29 Mad., 305. 
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contontiou of tho appollant that the entire house and garden 
should ho lak<'n. That is the case of Kkairali LaCy. The 
Sccrd'iru of liihttc for Iunlia (1), In tliat case, the facts of 
■svliicli (liflorrd considerably from tho facts of tlic present case, a 
Bondi of tiiis Court hold that where the Government were 
compulsorily acquiring certain out-ofliec.s in a compound, the 
owner could insist ujwn their talcing the whole. That case, 
however, w.as decided under Act Koi X of 1879, section 55. 
Section 55 of that Act is exactly the same ns the first part of the 
fir.st suh-section of .section dO of Act No. I of 1894. But sub-sec- 
tion I of section 49 of Act No. I of 1894 contains the following 
additional provision ; — “ Provided also that if any question shall 
arise as to wliotlicr any land proposed to be taken under this Act 
docs or not form part of a house, manufactory or building within 
tho meaning of this section, tho Collector sliall refer the 
determination of such question to tlie Court and shall not take 
|)Osscssion of .such land until after the question has been 
determined. In deciding on such a reference the Court shall 
have regard to tlic question whether tho land proposed to be 
taken is reasonably required for the full and unimpaired use of 
the house, manufactory or building.” 

In our judgment land which is not a bouse, manufactory or 
huildiug in tho literal sense and which is not reasonably required 
for tho full and unimpaired use of a house, manufactory or 
building cannot be considered as part of the " house, manufactory 
or building ” within the meaning of section 49 of Act No. I of 
1894. "Whether or not the land is so reasonably required is a 
question of fact depending upon tho particular circumstances of 
each case. In our judgment the appeal should be dismissed and 
we accordingly dismiss it with costs. AYe direct that these costs 
should include Ks. 100, which we hereby fix as the fee of the 
respondent’s counsel. 

Appeal dismissed. 


( 1 ) (issm I, L. R., 11 AH., 378. 
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Nazir Husain, he should have been exempted from the payment 
of costs. In view, however, of the relationship of Nazir Husain 
to the vendee, this is not a case in which we should interfere 
with the decision of the Court below on the question of costs. 

The only other remaining question ^Yhich has been brought 
to our notice is the following, namely, it is alleged by- the vendee 
that she paid in respect of prior incumbrances upon the pur- 
chased property a considerable sum of money, exceeding, we are 
told, the balance of the purchase money due by her, and she 
claims a right to set o3 the money so paid against a like amount 
of the pnrchase money. The deed of purchase has been translat- 
ed for us, and so far as we can gather there is no provision in it.- 
that the vendee should be liable to pay ofi subsisting charges. 
On the contrary, the property appears to have been sold free 
frocn incumbrances; certainly there is no mention of any existing 
incumbrances. One of the duties of a vendor, as prescribed by 
section 55 of the Transfer of Property Act, is to discharge, 
amongst other things, all incumbrances on the property existing 
at the date of the, sale except whore the property is sold subject 
to incumbrances. It therefore appears to us that the vendee is 
entitled, if she paid any prior incumbrance which the vendor was 
liable to pay, to set olf the amount so paid against a proportionate 
part of the balance remaining unpaid of the purchase money or 
against the entire balance if the amount so paid was equal to or 
exceeded the balance. Whether or not any money has been paid 
in respect of prior incumbrances by the vendee lias not been 
ascertained. The learned District Judge says in the course of 
his judgment that‘‘ if it be found that the defendant ap|)olIant 
is entitled to a set-off on this head, it will be nocesfary to have 
this point determined, as the lower Court has recorded no /hiding 
upon it.” In the view which the learned District Judge took ho 
did not go into this question. AVe think ho ought to Jiavo dono 
so, and before we finally determine this apjieal wo munt I’oi'er an 
issue under the provisious of section ,5CG of the Code of Civil 
Pioeedure for determination by him. Tim mm wi)) U j*- 

^ hebher or not at the date of tho rale to the v<‘ndco appel- 
lant, any incumbrances on tho jiurclia.'jod jiroj/Oi ty were 
outstanding, and if so, whether tho defendant vendee 
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1903. On the 12th of January 1904. the objectors instituted a 
regular suit. In consequence of this suit the Court postponed 
the sale ■ of the property and struck off the application. .On 
the / th September 1904 the suit was dismissed, but on appeal 
it was decreed by the District Judge. The decree- holders 
preferred a second appeal to this Court, which has been decided 
in their favour. Whilst the ease was pending in this Court the 
decree-holders, as a matter of precaution, applied for the arrest 
of the judgment* debtors. This application has been rejected by 
the Court below on the ground that there had been no applica- 
tion to the Court to take any step in aid of the execution within 
three years previouslj' to the application for arrett. 

The decree-holders come here in appeal. The learned 
counsel who appears for them relies on the payment of pro- 
cess fees made on his application to attach the house within 
three years of the present application to arrest. In support of 
this case he refers to a decision of the Madras High Court — 
Vijiaraghavalu Ncddu v. Srinivasalu Naidu (1). That case 
is in our judgment distinguishable from the present, as it appears 
that the document along with which the process fees were deposit- 
ed did ask the Court to issue a sale proclamation ; it clearly 
therefore fell within the language of article 179(4) of the 
second schedule of the Limitation Act, In this case when the 
process fees were paid no application was made to the Court to do 
anything. The decision of our brother Banerji in ThaJcur 
Earn v. Katwaru Earn (2) supports the view taken by the 
Court below, and with that decision we are in accord. 

At the same time we are of opinion that the order now under 
appeal has not the effect of deciding that the decree has become 
time-barred. As said above, the application to attach and sell 
the house property was made vdthin time. The granting of 
that application was suspended, not from any fault of the decree 
holders, but owing to the institution of the suit referred to 
above. 

That suit has beeu finally decided in the decree-holders^ 
favour by this Court on the 5th January 1907, and the dismissal 
of the application for arre-t made while the application for 

(1) (1905) I. L. R., 23 Mad., 339. (2) (1900) I. L.|E.,‘23 All,, 368, 
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Government should take the whole house and gsrder. 2 ;-£ r rc 
merely the particular bit of the garden which was necessary f :r 
the special purpose for which the land was being acquired, y; 
evidence was offered by either side, but the District Judce went 
and inspected the locality himself. He came to the conclusion 
that the particular piece of land was not reasonably required for 
the full and unimpaired use of the house occupied by Hita Ram, 
and in this view he decided that the Government was not bound 
to take over the entire house and garden. From this decision 
Nita Ram appealed to the High Court. 

The Hon’ble Pandit Sicndar Lai, for the appellant. 

Mr. A. E. Ryves, for the respondent. 

Banerji and Richards, JJ.-Tbis is nn nppeal from a 
c ecioe of the D, strict Jndge of Saharanpnr upon a referenco to 
im under section 49 of the Land A cquisition Act, The Govern 
went were acquiring, under the powers conferred by the Act a 
small piece of land at the end of a garden occupied by Kita 
am. We expreffliy refrain from any expression of opinion as 

befoie ar TU n That question is not 
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jM)H <■ cn-’p l! :a( tlioru WHS no custotn of slanghtcnng or Bacrificing 

"stuiiHAr.™ vlllagOj and that tho plaintiffs woro not compotent 

Kkax f 'i do nrjywliorp in t*io viilago, any act wiiicli might ho injurious 
Knuiu !’ri;f. antK.ying to (ho dofoiidants or repugnant to their religious 
iPi'liiigB, 'riu'v al'O denied tlui( a suit of the hind was cognizable 
by a.f’ivii Court, Tiio siiit was tried hy the District Judge of 
Sh.'dijtii anpur, wiio found that the suit was cognizable hy a Civil 
Courl, hut (lisiuis'cd it u]r)n the giovmd that the plaintiffs bad 
failed to prove Iho oxistcncc of any such custom of slaughtering 
cows, cither for food or sacrifice, as would ontitlo them to the 
dLcrce they a-ked lor. He further fotvnd that tlio plaintiffs 
could in no enso ho ontitlod to a docdaratioii ns against the world 
of their right to sjaughter cattle. Tlio jdaintifls apjmalod against 
the dismissal of their suit to the High Court. 

iMaulvi Ghuhim Mvjhiba and Maulvi Muhcfrnmnd Ishaq, 
for the a])pcllnn(s. 

Dr, Tfj liahcubu' S'tprv; for the rospoiulcnts. 

Stanlea', C.J., and DuiiKjrT, J. — The litigation which has 
led to this upjienl might, wo think, have been avoided by the 
oxoi-ciso of some comnjon .sense and toleration. The question 
before ns bs wbotber tiic mombei-s of the Muhammadan commun- 
ity in the village of Bohta Goshain in the district of Budaun have 
a right l-o slaughter cows within their own premises in the village 
for tho purpose of daily food as well ns for sacrifice under any 
limitation or otherwise. The village, in question has a population 
of about 3,000, of whom less than a thousand are Muhammadans 
and the remainder Hindus. The defendants on the 16th of 
November 1903 applied to the District Magistrate of Budaun 
for an order that the Muhammadans in the village might be 
forindden to slaughter kine in the village. A charge was there- 
upon preferred against the plaintiff Shabhaz Khan and others, 
purporting to be under section 107 of the Code of Criminal 
Procedure. On the 6th of December 1903, the District Magis- 
trate passed an order prohibiting the slaughter of any cattle iu 
the village. In his order he stales as follows : — “ It appears that 
the Hindus far outnumber the Muhammadans. I find there are 
other villages in 'this thana circle where slaughter never takes 
place a,nd wh^re it would be strongly objected to, at Bilsi itsslfs 
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Before Mr. Jnsiice Aihnan and Mr. Juitice Karamai Rnsein. ' 1905 

SHED PRASAD AsD akothbb (Deceee-hoXDEBB) p, INDAR BAHADUR Fch-nari/ 25 . 

SINGH AifB othees (.Todgment-debtoes). • 

Execution of decree — Limitation — Act 2^o. MV ofl^ti f Indian Limit aiion 

Act), schedule II, article 179 (4)— Application to take some step in aid 

of execution — Layment of process fees. 

Seld that the meve payment of process fees on an application for execn- 
tion, nnaccompanied hy any application asking the Court to take some specific 
action, will not have the effect of giving a fresh starting-point for limitation 
within the meaning of article l79 (4) of the second schedule to the Indian 
Limitation Act, 1877. ThaTcur Bamv. Eatwaru Ram (1) followed. Tijiyara’^ 
ghaoala Maidu v. Srinivasalti Maidu (2) distinguished. 

The fact 8 of this case are as follows : — 

Au application was presented within lime for attachment of 
certain house property. An objection was filed to this attach- 
ment, which was rejected on the 18th December 1903. On the 
12th of Januarj' 1901 the objectons instituted a regular suit. In 
consequence of this suit the Court postponed the sale of the pro- 
perty and struck off the application. On the 7th September 1904 
the suit was dismissed, but on appeal it wa=! decreed by the 
District Judge. .,The decree-holder.s preferred a second appeal 
to the High Coui-t, which was decided in their favour. Whilst 
the case was pending in this Court the decree-holders, as a matter 
of precaution, applied for the arrest of the judgment- debtor. This 
application has been rejected by the Court below on the ground 
that there bad been no application to the Court to take any step 
in aid of the execution within three years previously to the appli- 
cation for arrest. The decree-holder.s appealed to the High Court 
contending that this application was not barred by limitation. . 

Mr. W. Wallach and Munshi Gokiil Prasad, for the appel- 
lants. 


The Hon’ble Pandit Sundar Lai, for the respondents. 

Aikman and Karamat Hdsein, JJ. — This is a decree- 
holder s appeal in proceedings arising out of the execution of 
the deciee. An application was presented within time for 
attachment of certain house property. An objection Was filed 
to this attachment, which was rejected on the ^ 18th December 

na+p 1907 from a decree of Amjad UHali, Subordi- 

nate Judge or Slirzapur. dated the 9th of Pebnrary 1907. 

(1) (1900) I, L. R.jr2a All., '358. (2) (5.905) I. L. R , 38 Xfad., 399, 
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1908 Ijurden of proving sncH custom Le laid upon the plaintius and 
dismissed the suit. He further found that the plaintihs could iu 

SSAHBAZ _ TT* • T TT" 

Khan no case be entitled to a deciBration as against tiie world oi a 

UhsaoPubi. right to slaughter cattle. ^ ^ ^ 

The appeal before us Yas then preferred, and the main conten- 
tion advanced on behalf of the E2‘)pellants is that the Court dbIoy 
Y as Yrong in holding that the suit yes based on custom alone j 
that independently of any custom every Muhammadan has aright 
to do all laYful acts Yith and upon his oyu property, and if any 
one interfere Yith the exercise of his legal rights to obtain from the 
Court a declaration of such rights'; that the killing of coys on their 
OYU land not being an unlaYtul act, the plaintids Ycre entitled 
to a decree irrespective of any custom ; and further that the Couit 
beloY Yas Yrong in holding that the relief sought yes claimed 
against the Yhole Yorld and could not be granted as against the 
defendants alone. 

Hoy upon the main question Ye should in the first place 
premise that the slaughter of cattle under certain circumstances 
Yould be a public nuisance, and it might also be obnoxious to 
rules aud regulations laYfuUy promulgated for observance in a 
toYU or village, and further that kine must not be slaughtered in 
such places or manner as to be a nmsance or in contravention of 
any such rules and regulations. We may also say that it is in the 
highest degree desirable that the members of the dinerent religious 
persuasions yLo are to be found in this country should, in the 
observance of their religious ceremonies as Yell as in the exerdse 
of their laYfol rights, show respect for the feelings aud sentiments 
of those belonging to different persuasions, and avoid anything 
calculated to irritate the religious susceptibilities oi any class of 
the community. But Yben a question in Yhich the ordinary rights 
of property are involved comes before us, yc must, before Ye can 
alloY those rights to be infringed, endeavour to find tie existeuce 
of some principle or rule of Iey justifying a ruling that the Yishes 
or BUBceprihilities of individuals can be alloYed to override such 
rights. Acts calculated to ofiend the sentiments of a class do 
not necessarily amount to a public nuisance. Lex non fnvet 
votis delicatorv/m — ^The laY makes no alio Yauce for the suscep- 
tibilities of the h^'per-sensitive. In our judgment, then, yb shall 
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attachment and Bale was in snspense will not, in our opinion, 
have the effect of preventing the decree-holders from exerching 
their right, now that the suit instituted by the objectors has been 
decided in their favour, to ask the Court to go on with the 
application for attachment and sale, which must be deemed to 
have been in suspense pending tho decision of the suit. I he 
order under appeal, however, cannot successfully be a'^sailed, 
and we dismiss this appeal. Under the circumstances we make 
no order as to costs. 

Apiieal dismissed. 


Before Sir John Stanley , Knight, Chief Justice, and Jlfr. Justice Sir William 

Bur hut. 


SHAHBAZ KHAN akd others (Plaixtiffs)®. DMRAO PURI avb othees 

(Defendasts).* 

Buhlic nuisance Killing of cows hy Muhammadant — Custom, 

Under certain limitations the slaughtering of kino by Muhammadans is not 
illegal. It is the legal right of every person to make such use of his own 
property as he may think fit, provided that in so doing he docs not cause real 
iojury to others or offend against tho law, even though ho may thereby hurt 
the susceptibilities of others. Tho right of Muhammadans to slaughter kine 
is one to which they are legally entitled irrespective of custom, and it is only 
when they abuse the right that its exercise can be interfered with. Muttumira 
V. Queen-Empress (1), Queen-Empress v. Byram ji Edalji (2), Queen- 
Empress V. Zaki-ud-din (3), Queen-Empress v. Imam\Ali (4), llomcsh Chnndcr 
Sannyalv. Him Mondal (5) and Hadjoe Mushur AH v, Oundowrcc Sahoo 
(6) referred to. 


This was a suit brought by certain Muhammadan inhabitants 
of the village of Behta Gosbain in tho district of Budaun asking 
for a declaration of their light to slaughter cow'S within their own 
premises in the village for the purpose of daily food os wmll as 
for sacrifice under any limitation or otherwise. The circum- 
stances which led to the institution of the suit are detailed in the 
judgment of the Court, but, briefly, the suit was instituted 
in consequence of eertaiu Hindus having procured from the 
District Magistrate of Budaun an order prohibiting the slaughter 
of cattle altogether iu the village of Behta Goshain. The defen- 
dauts denied the right claimed by the plaintiffs and put forward 


TuiId-a of from a decree of L. H. Turner, District 

Judge of Shahjahanpur, dated the 22ud of July 1905. 

?’ T ‘ w’’ I- 10 All., 150. 

mi nsS7 t‘t ■ S'' ^27. (5) (1890) L L. R., 17 Calc., 852. 

(3) (1887) I. L, R., 10 All,, 44. \6) (1876) 26 W. R., Cr. R., 72. 
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1908 revision of the order of conviction passed by the Magistrate under 

Shahbaz section 290 of the Indian Penal Code, that the circumstances 

Ehak proved did not amount to the commission of a public nuisance as 
UaTBAoPuEi. defined in section 268 of the Code. Further, in'thecaseof Qmen- 
JSmpress v. Imam, Ali (1) it was held by a Full Bench of this 
High Court that a cow was not ‘‘ an object within the mean- 
ing of section 295 of the Indian Penal Code,” and that the 
slaughter of a cow was not an offenco under that section. The . 
decision in Romesh Chundev Sannyal y. Him MondM (2) is 
to the same effect. 

In an earlier case in the Calcutta High Court, namely, 
Hadjee Mazliv/r Ali v. Gundowree Sahoo (3) the legality of an 
order passed by a Deputy Magistrate in a prosecution under 
section 521 of the Criminal Procedure Code then in force, 
in which he treated the slaughter of cattle as a nuisance and 
ordered its discontinuance within a private enclosure belonging 
to some Muhammadans, was considered. Hemp and Glover, JJ., ^ 
held that, although the act complained of might be shocking to 
the prejudices of Hindus, it could not properly be regarded as a 
nuisance, and that at any rate, the act being done in a private ^ 
place and not on a thoroughfare, it could not be dealt with 
under section 521. In the course of their judgment the learned 
judges say “ that Hindus should object with all their strength 
to the killing of cows in an enclosure within a few yards 
of their dwelling is natural enough, but this would not 
make such killing a nuisance in the legal sense of the term. 
The animals were sacrificed within a walled enclosure; no 
one could see the process from the outside, and it is not alleged 
that the sacrifices were made occasion for noisy or riotous 
demonstration which could affect the comfort of the neigh- 
bours. It was simply and solely a matter of religious feeling. 

The complainant hadl no objection to other animals being 
sacrificed within the enclosure in question ; he even suggested 
that the petitioners might kill sheep or camels there if they, 
liked — what he objected to was the slaughter of the sacred 
cow.” 

(1) (1887) I. L. E, 10 All., 150. (2) (1890) I. L. E., 17 Calc,, 852. 

(3) (1876) 25 W. E., Cr. E..72. 
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for instance. There is in fact a general understanding that it , 1908 

should only be allowed in places Avhere it has been cu=toinai*y. shahbaz 
For these reasons I forbid it in Behta Gosbain. ” The folloAV- Ehak 
ing also appears in the order As there is some ill-feeling umbaoPdsi. 
over the matter, a copy of this order is to go to the Sub-Divi- 
sional Magistrate with a view to proceedings under section 
lOT of the Code of Criminal Procedure. If any action is 
taken the leaders of both sides should be bound over, but as the 
Muhammadans are in the wrong no security more than is abso- 
,lutcly necessary should be taken from the Hindus. ” Altliough 
this order purports to have been passed under section 107 it is clear 
that it was not an order under that section. Whether indeed it 
is anything more than mere bvutwfn fulnficn it is difficult to say, 
bub, whatever it be, it is clear that the members of the Muham- 
madan community -in the village of Behta Gosiiain cannot 
slaughter kiue except at the risk of criminal proceedings. This 
order of the Magistrate was confirmed by the Commiasionei' on the 
18th of February 1904. 

The plaintiffs, feeling aggrieved at the prohibition of the 
exercise of what they conceived to be their legal lights, instituted 
the suit out of which this appeal has arisen. 

The defendants took defence and denied the right claimed by 
the plaintiffs and put forward the case that there was no cu.stoin 
of slaughtering or sacrificing cows in their village, and that the 
plaintiffs were not competent to do anywhere in the village any 
act which might be injurious or annoying to the defendants or 
repugnant to their religious feelings. They also denied that a 
suit of the kind was cognizable in the Civil Court. Tho learned 
District Judge decided this last issue in favour of the plaintiffs, 
and we think rightly. The right denied was, as he said, a right 
of a substantial and valuable nature and not of the nature of a 
light to a mere dignity or privilege unconnected with fees or emo- 
luments, such as were dealt with in the cases to which he referred. 

He, however, dismissed the plaintiffs’ claim on the ground that 
^ey had failed to prove that they" had continuously slaughtered 

me^for consumption at the slaughter-house in the village, or had , 
continuously in observanoe of the sacrifice of kurhani killed kine 
Oa t a Td.-ul-]2uhg alaughter-houRe or in their bousefl. Th.^ 
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liouFes for the purpose of sacrifice, provided that in the exercise , 
of .-uch right they do not commit a nuisance or oifend any rule 
or rog(i]fiti"n lawfully pi omulgatcd and applicable to that village. 
Me also grant an injunction restraining the cle/endants I'rom 
intor/ering with- the rights of the plaintiffs appellants as above 
dacliueJ, The defendants respondents must pay the costs of this 
appeal us also the co-sta in the Court below. 

Appeal decreed. 


Fefcre Mr. Justice Banerji and Mr, Justice Fichards. 

THAKUU PRASAD AND anotbeb (Pdaintiffs) v . GAURIPAT EAI 

AND ANOTHER (DEFENDANTS),* 

Act No. Till of 1890 ( Ouardians and Wards Act ), sections 29 and 31 — Guar- 
dian and minor— Mortgage of minor's ^ro^erty to secure a loan sanctioned 
by the Court — Interest. 

In :ill CiiBCs wboro sanction is given for the raising of loans on the secu- 
rity of tho property of minors, it is the duty of the Judge granting sanction 
to specify in bio order of sanction nob only the amount to be raised and tho 
property to bo mortgaged, but also tho rate of interest, or at least the maxi- 
mum rate of interest, at which the Joans are to be raised. If nothing is said 
in the order as to tho rate of interest, the lenders are entitled only to a reason- 
able rate of interest on the moneys advanced. Ganga lersJiad Sahu v. 
Muharani Bibi (1) followed. 

The facts which gave rise to this appeal were as follows 

The suit was one for sale upon two mortgages, dated respec- 
tively tiie 14th and the 18th of June 1897. The mortgages were 
executed by one Sripat Eai as the guardian of the defendants 
respondents Gauripat Kai and Kamlapat Eai with the sanction of 
the District Judge. The amount of the first mortgage was 
Es. 1,400 and that of the other Es. 1,800 and they car- 
ried interest at the rate of Ee. 1-8 per cent, per mensem, 
that is, Es, 18 per cent, per annum. The learned judge in 
granting sanction for the raising of the loans permitted the 
guardian Sripat Eai to raise as much as he could by hypothecating 
a one anna share, though he directed the guardian nob to speud^ 
more than Es. 1,100 on the marriage of Gauripat Eai, the first 
respondent for the expenses of which the loam was to be raised. 

• First Appeal No. 129 of 1906 from a decree of Achal Bihari, Subordinat# 
Judge of Gorakhpur, dated the 8th of February 1906. 

(1) (1884) I, L. E„ 11 Calc., 379, 
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deal simply with the broad question whether the right to slaughter 
kine on their own premises by Muhammadans in the village of 
Behfa Goshaiu is illegal. Turner, C. J in the case of Muiimnira 
V. Queen-Emioress (1) observed :—^‘A public nuisance is clefi.’.ed, 
by the Penal Code as an act or omission which causes any common 
injury, danger or annoyance to the public or people in general 
who dwell or occupy property in the vicinity, or which must 


necessarily cause obstruction, danger or annoyance to persons who 
may have occasion to use any pjublic right. It is^ obvious Irom 
the language of the Act that it was not intended to a])])ly to acts 
or omissions calculated to offeud the sentiments of a class. In 
this country it must often happen that acts are done by the 
followers of a creed which must be offensive to the sentiments of 
those who follow other creeds.” In the case of Queen- Empress 
V. Byrarriji Edalji (2) an accused appealed against his convic- 
tion of an offence under section 268 of the Indian Penal Code in 
having cut up in his verandah meat which was to be cooked for 
a dinner party, exposing it to the sight of persons passing along 
the road, among whom were some Jains, whose temple was cljse 
by.. The Magistrate had found the accused guilty of c.nnmit- 
ting a public nuisance, on the ground that he had done an act by 
which several persons who were Jains were much annoyed, 
they having a great repugnance to the taking of life under any 
circumstances. The conviction was set aside by Bird wood and 
Parsons, JJ., who in the course of their judgment observed tl’at 


the annoyance complained of “ neither did nor could cause any 
sensible or real damage. It was ao annoyance merely bv reason 
of its hurting the feelings of the Jains, who have a repugn.ince 
to the killing of animals. It was thus of the im:ure of a senti- 
mental grievance which could be felt onl}' by persons h.olding 
certain views as to th e killing of animals.” In the oase .-f Queen- 
Empress v. Zaki-ud-din (3) certain Muhammadans I. a- 1 been < oii- 

vieted on a charge of having for a religious puvpo^e kilied and cut 

up twocDws before sunrise in a piivate compound jaitly vi ible 
lom^ a public load, the killing of one c jw being witnessed by 
Hindu. It was held by Brodburst, J., on an ajjplicatiou for 

(1) (1884) I. L. R- 7 M.d 590. ( 2 ) (1887) I. L. R., 12 Bom., 437. 

^3) (1887) I. L, R., lO^All., 44. 
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.Tuflgo in Rnnctioning llio raising of the loans did nob specify the 
rate of interest at Aviiioh the loans were to be taJten. The course 
adopted by tbo Court below is justified by the ruling of their 
Lordships of tiio Privy Council in Oanga PersJMd Sahu v. 
Maharani JHhi (1). 

^ye are of opinion that in all cases where sanction is given for 
the raising of loans on the security of the pro 2 )erty of minors^ it. 
is the duty of the »Tudgo granting sanction to specify in his order 
of sanction, not only the amount to be raised and the property 
to bo mortgaged, bub also the rate of interest or at least the 
maximum rate of interest at wbicli the loans are to be raised. 
This was not done by the learned Judge in this case, and there- 
fore the plaintiff’s are only entitled to a reasonable rate of 
interest. Wc see no reason to differ from the opinion of the 
Court below that 12 per cent, per annum was a reasonable rate 
in tlio present case. This is the only question raised in the 
appeal of the [daintiffs. The aj^penl must therefore fail, and we 
accordingly dismiss it. 

The respondents have preferred objections under section 
561 of the Code of Civil Procedure to the effect that the Court 
Ijelow should not have allowed to the jdaintiffs a decree for 
Ps. 300 out of the amount of the first bond and for Rs. 400 out 
of the amount of the second bond. It is allege I on their behalf 
that these araouuts were not aebnally paid. The evidence on 
the point is nob satisfactory. On the contrary, as the Court 
below finds, the account books of the plaintiffs and the evidence 
adduced on tlieir behalf prove the payment of the full amounts 
of the two bonds. As for Rs. 300 out of the amount of the first 
bond which exceeded the amount which the District Judge had 
authorized the guardian to spend on the marriage of one of the 
minors, we think, having regard to the form of the order made, 
that the creditor is entitled to recover what he actually paid. 
As we have said above, the Court below has found that the 
amount of the first bond was actually paid by the plaintiffs, and 
we see no reason to come to a different conclusion. We accord- 
ingly dismiss the .objections also. The ajjpellants will pay the 
costs of the appeal and the respondents the costs of the objections, 

Apjpeai dismissed, 


(l) (1884) I, L. B., n Culc., 879, 
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The same question came before a Bench of this Court in igos 
Second Appeal Eo. 1023 of 1881 in the case of Maghuhar Dayal ' 

V. Ameeran Jahan (vLXiTe^ovtedi). In that case the respondent 
Ameeran Jahan brought a suit for a declaration of her right to umeao Pubi. 
offer a cow in sacrifice annually on certain days within the enclo- 
sure of her house, and, notwithstanding an order of the Deputy 
Magistrate forbiddiug the sacrifice, a decree was passed in her 
favour whereby the defendants were restrained from interfering ^ 
with the sacrifice of an Id-ul-zuha victim of any kind on the 
premises of the plaintiff during the 10th, 11th and 12th days of 
the month of Zilhig, provided that the sacrifice should he 
completed within the inner quadrangle of the house and that 
from the commencement to the completion of the sacrifice the 
outer doors of the house should -be kept closed, and provided 
also. that the decree should have no effect as against any rule or 
regulation of the Municipality of Shahjahanpur, the town in 
■which the parties resided, which might thereafter be promulgated 
regarding Id-ul-Zuha sacrifices in general. The decision of the 
learned officiating Judge was affirmed byBrodhurst and Tyrrell, 

JJ., on the 4th of May. 1882. 

In view of these authorities it appears to us indisputable that 
under certain limitations the slaughtering of kine by Muham- 
madans is not illegal. It is the legal right of every person to 
make such use of his own property as he may think fit, provided 
that in doing so he does not cause real injury to others or 
offend against the law, even though he may thereby hurt the 
susceptibilities of others. The learned District Judge was wrong 
in our judgment in holding that the onus lay upon the plaintiff 
appellants of proving the existence of a custom allowing the 
slaughter of kine in their village. The right claimed is one to 
which they are legally entitled irrespective of custom, and it is 
only when they abuse the right that its exercise can be inter- 
fered with. 

"We therefore allow the appeal, set aside the decree of the 
Court below and give a decree to the plaintiffs declaring that 
they have the right which they claim, namely, to slaughter com 
in the mazlah belonging to them in Behta Goshain for daily 
consumption as also for consumption at festivals, and in tlioir 
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was not presented until the 29th January 1907, one day after the 
decree in plaintiff’s favour had been passed. 

The appellants filed no appeal from the decree which had been 
passed against them. In support of his objection the leavued 
vakil for the respondent relies on a decision of the Calcutta High 
Court in Madhu Sudan Sen v. Kaniini Kanta Sen (1), and on a 
decision of this Court in jRam v. Bilas,(2). These 
decisions support the preliminary objection taken. Were the 
matter res integra there might be something to be said in appel- 
lants’ behalf ; but we are bound by the decision of this Court. 
When the case went back to the Court of first instance, it was 
heard in the presence of the defendants, who, we are told, 
adduced evidence. We consider that the defendants, if they 
intended to appeal from the order of remand, might well have 
asked the Court of first instance to defer hearing the case until 
their appeal against the order of remand had been disposed of; 
but they did not do so. We are bound by the denisioa in the 
case of Salig Bam v. BriJ Bilas, mentioned above. Wo, there- 
fore, sustain the preliminary objection and dismiss the appeal with 
costs. 

A'ppeal dismissed. 

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir 

TFilliam Buriciti. 

TUHI EAM (PirAiNTiFF) V . IZZAT ALl and othebs (Defehdants).* 
Bxecution of decree — Sale of ancestral property — Civil Procedure Code, section 

S2Q— Rules framed by Local Government — Application under Rule 17 

(XIII A). 

Oao of several co-owners of ancestral property wliicli had been sold by 
the Collector under the Rules f framed by the Local Government under 
section 320 of the Code of Civil Procedure applied under Rule 1.7 (XII) to 
have the sale set aside upon the ground of miteri il irregularities in the 
conduct of the sale causing substantial loss. Another of such co-owners, 
whilst the first application was pending, applied under Rule 17 (XIHA) to 
have the sale set aside, making at the same time the necessiry piymcnts 
into Court required by the Rule. 

t The rules referred to arc .is follows : — 

17 (XII). The doc.-ee holder, or auy pivson whose iiuinovable property hu 
been sold under these rulaa. mry apply to tin CoHoetor to set as-de tlie S'i® 

•First Appeal No. 9i) of 19015 from a decree of H. David, Subordinate 
Judge of Meerut, dated the 17th of February 1906, 

(1) (1905) I. U R., 32 Calc., 1023. (2) (1907) I. L, R., 29 AIL, 659. 
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The Court below has found that the plaintiff actually paid 
E«. l.dOO on account of tie first bond. As for t e secmi on 
it was represontrd to the Judge that Bs. 1,887 were required for 
redeeming certain ornaments which had been pawned with one 

KaliCliaran. The harned .fudge sanctioned the raising of that 

loan and the ornamenls are said to have been redeemed, ihe 
Court below allowed to the plaintiffs interest at the rate of 12 per 
cent, per annum, which it considered to he reasonable, and reduced 
the contractual rate, on the ground that the District Judge in sano- 
tioning the raising of the loans did not specify the rate^ of 
interest at which the .loans were to be taken. The plaintiffs 
appealed to the High Court urging that they were entitled to the 
full contractual rate of interest on the mortgages in suit. 

The Hon’ble Pandit Madan Mohan Malaviya and Munshi 
Gulzari Lai, for the appellant?. 

Mr. Ahdul Raoof and Munshi Ishwar Saran, for the 
respondents. 

BANEHJiaod Richaeds, JJ,— This was a suit for sale upon two 
mortgage.?, dated respectively the 14tb and tlie 18tli of June 1897. 
The mortgages were executed by Sripat Rai as the guardian 
of the respondents wiih the sanction of the District Judge. The 
amount of the first mortgage was Rs. 1,400 and that of the other 
Rs. 1,800, and they carried inteiest at the rate of Re. 1-8 per cent, 
per mensem, that is, Rs. 18 per cent, per annum. The learned 
Judge in granting sanction for the raising of the loans permitted 
the guardian Sripat Rai to raise as much as he could by hypothe- 
cating a one-anna share, though he directed the guardian nob to 
spend more than Rs. 1,100 on the marriage of Ganripat Rai, the 
first respondent, for the expenses of which the loan was to be 
raised. The Court below has found that the plaintiff actually 
Pdi . 1,400 on account of the first bond. As for the second 
bond, It was represented to the Judge that Rs. 1,887 were requir- 

with^onr^ oi-nameuls which had been pawned 

ine of th' t r ^ learned J udge sanctioned the rais- 
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Kulo li (XTT) of tlio l»ulo'» fritiu'd by Oovproinf’nt under 
f^ootion :)2t) of tho Code of Civil Jbo,.'c huo. On tho lOfcli Oefcobor 
jbll..\viin: onu r«f ibo dofondanfs, Abdul Hut, also a co-o\vnor, 
npj.liud 1-1 iho Collenlor nt, (hr Itrh 17 (XillA) to have the 
f-’.'do fiot aei dospisitinj^ iif tho Haino time in Court u sum equal 
to /) per eent. (d tho piiroha'O iimncy and also the atnoinit of tho 
decree. His apjdieaiion was rcjeclod by tho Collector on the 
Jlth of Xovonibor 1001, on tho groutid, apparently, that there 
was pending' an ajiplieai ion in- Izzat AH to have tho sale set 
naido on tlu' ui-uiind of material irregularity in the conduct of it. 
An appeal was preferred to tho Commissioner of the Meerut 
Division, with t!ie restdt that, allowing tiio appeal, he set aside 
tho tader coii firming tlie .sale. Tiio jiro-ent suit was then in- 
siitulcd by tliO aticlbrn pnrehasor ashing that tho sale at wliich he 
purcliafipd might bc.inclarol a good and valid sale. The Court 
of first ins'aiu e hSuhordiaate .Jmlgo of l^Ieerut} found that the 
rulo was invalid and dismis.sed tho suit. Tho plaiutill appealed 
to the High Cum t. 

J3;ibu Jof/hidro liuth Chaudhri and Pandit jl/t/if Lcil A^ehru, 
for tho nppoll.'int. 

Tho Hon’hio Pandit Sundar Lai, for the respondents. 

Staklky, C. J., and Bujukitt, J. — The matters which have 
led to this appeal are shortly as follows : — Ono Multan Singh 
obtainod a decree for sale on a mortgage made by the defendants, 
and in o.vecution of that decree had the property put up for sale. 
Part of the property was non-ancestral and this portion was sold 
by tho Civil Court. The romaindor being ancestral, the sale of 
it was transferred to tho Collector. On the 20bh of September 
1904, the Collector sold tliis portion to the plaintiff for a sum of 
Rs. 25,000. On the 5th of October 1904, Izzat Ali, one of the 
co-owners of the property, filed an objection to the sale alleging 
material irregulanties in its conduct and consequent loss of a 
substantial nature, and praying that tho sale should be set aside 
under Rule 17 (SIX). On the I9th October following one of 
the dofendauts, Abdul Hai, also a co-owner, applied to the Col- 
lector under Rule 17 (XIII A) to have the sale set aside, deposit- 
ing at the same time in Court a sum equal to 5 per cent, of the 
purchase money and also the amount of the decree._^His 
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Before Mr. Judiee Aikman and Mr.Judice Karamat Snsem. 

GELZABI MAL AnJ) asotseh (Letekda^'ts) d. KABIB-TJN-NISSA 

(PlAINTlT?)* 

- cm Procedure Code, section Sm^Pemand- Appeal from order of remand 
after decision of the suit in accordance tliereiciiJh 
Eeld tliat no appeal will lie from an order of remand passed under section 

662 of tlie Code of Civil Procedure, if sucb appeal is filed after the suit has 
been decided in compliance with the order of remand and no appeal is preferred 

from the decree in the suit. Salip Pam v. Brij Silas (l)and Madliu Sudan 
Sen V. Eamini Kanta Sen (2) followed. 

This was an appeal from an order of remand. The order 
appealed against was passed on the 12th of November 1906. 
Under that order the case went to the Court of first instance, 
and was by that Court decreed in favour of the plaintifi respon- 
dent on the 28th of January 1907. The present appeal, though 
it bears an endorsement of the stamp reporter, dated the 19th of 
January 1907, was not presented until the 29th January 1907, 
one day after the decree in plaintiff’s favour bad been passed. 
The appellants filed no appeal from the decree which had been 
passed against them. At the hearing a preliminary objection 
was raised on behalf of the respondent that no appeal lay, in as 
much as it had not been filed until after the suit bad been 
re-heard in pursuance of the order under appeal, and this objec- 
tion was supported by the two rulings referred to in the judg- 
ment of the Court. 


Mr. C. Moss Alston and Munshi Gohul Prasad, 


UU 


appellants. 

Maulvi Ghulam Mujtaha, for the respondent, 

Aikmo and Kaeamat Husein, JJ.— This is an apper 
from an order of remand. A preliminary objection to the hea: 
ing of this appeal is raised by the learned vakil for the respoi 
eat. It appears that the order of remand now appealed again 
was passed on the 12th of November 1906. Under that ordi 
t e case went to the Court of first instance, and was by that Con 
ecree in favour of the plaintiff respondent on the 28th < 

P^e'eat appeal, though it bears an endors 
n oi the stamp reporter, dated the 19th of January 190 
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view wliicli we take of the caso it is unnecessary to deterininB 
this question. Itappear-s to iis that when Abdul Hai deposited 
the money required lo bo deposited by the Rule in question the 
Colloclor was bound to pass an ordor setting aside the sale and 
had no option in the matter. The language of the Rule is as 
follows:—" If such deposit is made within 30 days the Collector 
shall pass an ovdei' selling aside the sale.” But it is said that 
the proviso to the section justified the Collector in passing the 
order now impeached. That proviso is that if a person ' applies 
under Rule 17 (XII) to set aside the sale of his immovable 
property, lie shall not be entitled to make an application under 
this Rnlo, that is Rule 17 (XII I A). The contention is that 
inasmuch as Izzat Ali, one of the co-owners, made the appli- 
cation to which we have referred under Rule 17 (XII), 
Abdul Hai could not, in view of the language of the section, 
succeed in an application to have the sale set aside under Rule 
17 (XIIIA). It is said that “any persin whose immovable 
property has been sold ” must mean all the owners of the pro- 
perty and not a single co-sharer, and that Abdul Hai being only 
a co-sharer without the concurrence of the other co-sharers could 
not take advantage of the rule. We are unable to take this 
view of the section. It appears to us that the words "any 
person whose immovable property has been sold ” enable 
co-sharers of the property which has been sold to apply to the 
Court to have the sale set aside, and that it is not necessary that 
all the co-sharers should join in the application. So soon as 
Abdul Hai made his application and paid the money as required 
by the Rule, it was in our .opinion the duty of the Collector to 
pass an order setting aside the sale. He ought not, after the 
deposit was made, to have entertained the application which was 
made by Izzat Ali. We are confirmed in this view of the section 
by two decisions of the Calcutta High Court, namely in Aef Lall 
Sahoo V. Sheikh Kareem Bux (1) and Paresh Nath Singha v. 
Nabogopal Ghattopadhya (2). Whether or not, therefore an 
appeal lay to the Commissioner, we are of opinion that the 
Collector acted ultra vires in proceeding to confirm the sale 

(1) (1896) L L. R., 23 Calc,, 686. (2) (1901) I. L. R., 29 Qalc., 1. 
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SeU tliat upon the presentation of the latter application under Rule 17 
(XIIIA) ihe Collector was bound to set aside the s.le, and was in no wiy 
precluded from so doing by the existence of tho former application under 
Rule 17 (XII). Net Loll Sahoo v. Sheikh Karecm Dhx (1) and jPareth hath 
Singha v. Nahogopal Chattopadhya (2) referred to. 

The facts of this case are as follows. One MulUm SingU 
obtained a decree for sale on a mortgage made by the defen- 
dants, and in execation of that decree had the property put up for 
sale. Part of the property was non-ancestral, and this portion was 
sold by the Civil Court. The remainder being ancestral, the sale 
of it Nvas transferred to the Collector. On the 20th of beptomber 
1904, the Collector sold this portion to the plaintiff for a sum of 
Rs. 25,000. On the 5th of October 1904, Izzat Ali, one of the 
co-owners of the property, hied an objection to the sale alleging 
material irregularities in its conduct and consequent loss of a snb- 
stantial nature, and praying that the sale should be set aside under 


ou the ground of a material irregularity iu publishiug or conducting it, and 
in the event of the sale being set aside, tho Collector may sanction the refund 
of auction fees. 

But no sale shall bo set aside on tho- ground ol irregularity unless the 
applicant proves to the satisfaction of the Collector that ho has sustained 
substantial injury by reason of such irregularity. 

17 (XIII). If no such application as is mentioned in tho last preceding 
rule be made or i£ such application bo made and tho objection bo disallowed, 
the Collector shall pass an order couErming the sale as regards tho pirtios to 
the suit and the purchaser. 

If such application be made, and if the objection ho allowed, the Collcc. 
tor shall pass an order setting aside the sale. 

17 (XIIIA). Any parson whose immovable property has boon sold may, 
at any time within 30 days from the difceof sale, apply to the Collector to 
have the sale set aside on his depositing in Court— 

Ca) for payment to the purchaser, a sum equal to 5 per cent, of the 
purchase money ; and 

(bj for payment to tho decree-holder, the amount BpeciEed in the 
proclamation of sale as that for the recovery of which the sale was 
ordorei^ less any amount which may, since the date of such pro- 
clamation of sale, have been received by tho decree-holder. 

... ^ deposit is made within 30 days the Collector shall pass an order 
setting aside the sale : Provided that, if a person applies under rule 17 (XII) 

se .181 e t e sale of his immovable 'property, he shall not be entitled tc 
make an application under this rule. Nothing in this rule shall be construct 
0 re leve ® gment-debtor from any liability he may he under, in respect 

Tia Tuoifr"' proclamation of sale. 

C ) 1 6) I. L. R., 23 Calc., 086. (2) (1901) I. L. R., 29 Calc., 1. 
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application was rejected by the Collector on the 1 Itli of November 
1904, on tbe ground, so far as wc uuder-.tand the order, that 
there was pending an application by Izzat Aii to have the sale 
sel} aside on the ground of material iiregnlarity in the condi.ct of 
it. The Collector seems to have held that Abtlul Hai, one of the 
owners of the property, could not apply under Rule 17, (XIII A) 
so long as there was pending an application on the part of 
another co-owner under Rule 17 (XII). In his order the 
Collector says: — “It has been urged that he ('i.c., Abdul Hai) is 
only a mortgagor under the second mortgage represented by 
the amount of Rs. 2,234-8-0 and that Izzat Ali is a mortgagor 
under the first mortgage also represented by the amount of 
Rs. 24,632 ; that they are therefore different persons. I am 
unable to accept this contention. They are both judgment- debtors 
and originally joint defendants in the suit, and I hold that 
Abdul Hai is not entitled to make the application under section 
310A unless the application under section 811 is withdrawn.’’ 
He therefore, as the application of Izzat Ali had not been with- 
drawn, rejected the application of Abdul Hai, Wq do not 
profess to understand exactly the meaning of the language used 
by the Collector, but we take it that he refused the application of 
Abdul Hai on the ground that he alone was not a person who 
could apply under Rule 17 (XIIIA). We may point out that by 
oversight he cited in his order section 3iOA and section 311 of 
the Code of Civil Procedure instead of Rule 17 (XII) and 17 
(XIIIA) of the Rules of Government passed under section 320. 

An appeal was preferred to the Commissioner of the Meerut 
Division, with the result that, allowing the appeal, he set aside 
the order confirming the sale. In consequence of this order the 
present suit was. instituted. 

The Rules to which we have referred are Rules framed by 
the Local Government under secbion 320 of the Code of Civil 
Procedure for regulating the sale of ancestral lands by the 
Collector. Rule 17 (XIIIA) corresponds with section 310A of 
the Code. The Court below dismissed the plaintiff’s suit and 
hence this appeal. 

It was argued before us at considerable length that no appeal 
lay from the Collector’s order to the Commissionei', but in the 
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after Aldul Hai had made the deposit and filed an applicetion 
to have the sale set aside under t!ic proviEions of. Jlulc 17 (X 1 1 1 A ). 
We therefore dismiss the appeal ^Yith costs. 
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Pagb. 

- for rcdoniption of a tisufructnary laortgago tlic mortgagor is 
nd to claim for surplus inofifs, if any, payable by the mortga- 
Section 43 of the Code of Civil Procedure is a bar to the 
ivory of such profits by means of a separate suit. 

Article 105 of ibo second schedule to the Indian Limitatiou 
, 1877, iipplioB to a CISC where the mortgagor gets possession 
?rwiso than by means of a suit for redemption. 

Yinayak Shivrcio Diyhc v. JDatiatraya Gopal, I. L. R., 26 lioni., 
Sii/.-Jnnhiibai v. Yenhafesh, 1. L 11., 31 I3om„ 527. Satyahadi 
ttra V. Jlarahaii, I. L. H,, 34 Calc., 223, Kashi- Bajrany 
sad,\. L. R., 30 All., 3C, and JSaJaji v, Tamangauda, G Bom., 

Rep, 07, referred to, 

Rnm Din r. IJhup Singh, I. L. R , 30 All. ... ... 225 

EOCBnCBE CoDi:, EKCT30K 244 — Qucsiion rclaiing (o the c.trrK- 
, discharge or satisfadion of the decree — Contest hettaeen the 
ier of a decree for an undivided share of joint property and an 
'ion pui'chaser pendente lite.l One Wilayati Bogam obtained 
creo for possession of a shurc in certain joint and undivided 
iudnri jiroperly, and this decree was ercciited .so fur as might, 
y delivery of formal poBfCssion. Wliile (ho suit in which tlii.n 
le iviis passed was pending, ono Raghunath Dns obtained a 
lie money decicc against another co-tharcr in the zamindari 
in execution thereof brought (ho property to sale and it was 
■hased by Xand Kisliorc. N.and Kishoro got posnessiou. Wila- 
Begani applied for mutation of name.s in her favour, but tvas 
iled by Xand Kishoro, and accordingly instituted a suit against 
d Kishoro praying for a declarniion of her title as against him. 
i that such a suit was not obnoxious to the prohibition con- 
ed in section 244 of the Code of Civil Procedure. Ovleari Lai 
’iadho 2iatn, I. L. R,, 26 All., 447, distinguished, Jaqan Nath v. 
rp Chand, I. L. R., 28 All., 722, and Kino v. Rudkin, L. R , 6 Ch. 

160,' referred to. 

Wilayali Begam v. Xond Kishoro, I. L, R., 30 All. ... 231 

~~ — BectiOK 258, Sea Act No. IV of 1882, sectiojis 

“dSO ... ... ... ... ... 246 


~ BECTIOI' 266 — of decree-^ Attach- 

'^Right to attach profits ret yet due,] Held that a more 
t to roceivo profits, the profits in question not having yet 
uodduc, isnot susceptible of attachment in execution of a 
klari Las Acharjia Chotodhry v. Baroda KisJtore AcJtarjia- 
vdhry, I. L. p>_. 27 Cale., 38, Vdoy Kumari Ohatwalin v. Sari 
!' ^kaha, I, L, ll., 28 Calc., 483. Syud Tujfuzzool Hoasein Khan 
vghoonath JPershad, 14 Moo., I. A., 40, .fonea v, Thompson, 27 L. 
!• R- D., 234, and Well v, Stanton, 11 Q. B. D., 618, roforred to. 

Shor Singh o, Sri Ram, I. L. R., 30 All. 


246 


^ ■■ BEOTioK 266 — Sxeculion of decree— Attachmenf 

■^dgage^ — Right of mortgagor «» rcepeci of money promised 
paidj Where money promised ns a loan by a mort- 
18 not advanced in full, the mortgagor is only entitled 
'Cover, if anything, damages for non-payment of tho balance : 
^'i® for specific performance of the agreement to load 
^ sum promised, and the non-payment of a portion of tho 
uocs not constitute a debt which can bo the subject of attach - 
<? « under section 266 of the Code of Civil Procedure. 

"I Territories Company, Limited r. Wa-tlingion 

‘ > 309, referred to. 

Rhul Chand «. Chand Mai, I. L, R., 30 All. 


252 
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CoxsTBt-CTiox oy DoctrHBKT, See AVajib-ul-arz ... 

CEiiiixAB Peoceduee Codb, eeotions 195, m—Sanclio» f 
-Ecvieion- Powers of Sigh Court.-] An application 
185 of tbo Code of Criminal Procedure for Bunction to proBCCuto 
was made to and granted by a Megisiratc the 
further application nndcr section 395 of tbo Code to , 

sanction was made to the Sessions Judge, but was rejected. Jlcld 
that tbo High Court bad power to send for the record of tbo cacc 
under section 435 and to interfere, if necessary, under section 43J 
of tbe Code of Criminal Procedure with these orders. Kusal. y. 
Sadri. Weekly Notes 1907, p 2S3, overruled. Muthuswaim Mudnlt 
Y. Veetii Chet a, I. L. R., 30 Mad., 382, referred to. 

Emperor c, Serb Mai, I. L. R., 30 All. ... '*• 

OcsxoM, Sec Hindu Law 

Execution op deoeeb, See Act No. IV of 1852, sccti ms 83 and SO 
. See Civil Procedure Code, soction 241 

Sea Civil Procedure Code, section 200 

Execution of deceke, See Civil Procedure Code, section 2G5 

Gift, Sec Mubaininad.an Law 

HlKDtr Laav — Adoption— Ja{ng~-Custoin — Adoption of worried mon— 
Suit for declaration of intalidit y of adoption — Burden of proof J 
Still that according to tbe law and custom prcv.iiling amongst 
the .Tain community a widow has power to adojit a son to her 
decease i husband without any special auibority to that ^effect, and 
if tlioro arc tv/o widows the senior widow may .adopt witliout the 
coucurrcnco of tbo junior widow, A widow is also competent, 
with the consent of the supindas, to give a sou in adoption after 
the death of her husband. 

Scld also that, adoption being amongst the Jains a. |;urcly 
secular institution, there is no legal objcctiou to the adoption of 
a married man. Manohar Loll v. Banarsi Das, 1. L U., 29 .lU-, 495 
followed, Cholay Lall v. Chunno Loll, L. K., 6 1. A , 15, Amaoa v. 
•»r.» - j , p O'* 7', ^ 470^ g,.,' Pialxisxi GuruUngaswami v. 

Ai I. L.R.,. 22 Mad., 308, and 

Mohan v. Sardai Bill, I. L. K., 21 All., 460, referred to, 

Seld also that where tho jjUintiff asks for a declaration that 
an alleged adoption is invalid, but c.annot claim immediate posses- 
sion by reason of the intervention of a widow’s estate, tbo burden 
is still on him to make out a pmnd facie case that the adoption 
challenged by him is invalid in law or never took place in fact. 
Brojo Kishorcc Dassee v. Sreenath Bose, 9 W. R., 4G3, and Saydar 
Singh v. Earn Kumcar, Weekly Notes, 1902, p. G2, followed. Tacoar- 
deen Tewarrg y. Ali Eossexn Khan, L. R., 1 1. A,, 192, at page 200, 
referred to. Tarina Churen Chovedhry y. Sharoda Soonditree Dosaee, 
11 W, B,, 4G8, Chowdhry Fudum Singh v. Kocr Oddey Singh, 32 W. 
R., P . C. K., 1, Gooroo Frosunno Singh v. Sil Madh 'ab Singh, 21 W. 
31., 84, and Em' Dgal Sag v. Boy Krishio Bhoomde, 2-i W. R., 107, 
distinguished, 

■ Asharfi Knnwar v. Rup Chnnd, I. L. R , 30 All. 

~ -Joint Sindu family —Bored osar e of mortgage— Sons not 

made right to redeem*'^ Tho mortgagees of amort- 

gage of joint family property cxocutcd by tho father alone 
sneU tor unu obtained a decree for foreclosure. At the time the 
suit was instituted the mortgagees knew that there wore sons 
ami grandsons jointly interested with the mortgagor in the mort- 
gaged propeity, but, notwithstanding this, they omitted to make 
them parties to their suit. 
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Pagh. 

tljnt tlic sons and grandsons wcvo not .precluded from 
instituting a suit for redemption. JBhmcavi Trasad v, Kallu, 

1. L, B. 17 All. I 537. referred to. Dehi Siuijh v. Jia Ham, 1. L. B., 

25 All., 214. distinguished. 

B.nm Prasad r. Man Mohan, I, L. R., 30 All. ... 256 


See Hindu Law 

JoiKi Hikdtj rAitiLY, See Hindu Law 

Lis Pesdexs, See Civil Procedure Code, section 24-1 

Mortgage, See Act Xo. Ill of 1877, section 50 

See Act No, IV of 1882, section 85 

See Act No, IV of 1882, sections 88 and 80 

■ Sec Civil Procedure Cede, section 266 

See Hindu Law 

Usufructuary — , See Civil Procedure Code, soetion 43 

MmAXlliADAX Law — Gif/. — Hiha hit musJma — Poexessio:].'] Held that 
what is known to Muhnimnndan law ns a Jiiba lit mitthaa, or gift of 
nn undivided joint properly, is a valid gift if the donee oht.nin.i 
possession. Mvltammad. Ilumfaz Ahmad v, Zuhuida Jan, I. J,. R., 
11 All., 460, referred to. 

Mohih'Ullah v. Ahdul Khalik, I. L. B., .30 All. ... 

Notice, See Act No. Ill of 1877, section 50 

Parties, Sec Act No. IV of 1882, section 65 ... .,, 

Possession, See Muhuminadnu Law 

Betisiox*, See Criminal Procedure Code, soclions lf)5, 43!) 

Sanction to tp.oseCUte, Sea Criminal Procedure Code, Heelioun ll).5, 
439 

WAJlB-iJii-Atiz-~Co!i5Lu!c^to» of document- Jlnuxe tax — Ccxx — ]tenl.\ 
Under the wajih-ul-arz of n village called Badh ikund the •/.amiu* 
dar was declared to bo entitled to ono iaJ:n (six jiieh) per inoiilJi 
for every house from the occupantu of llio villnge and aliio 
from the owners of Bliop,>j und temples, //"c/f/ ilia (, j):iy men t 
(which was called " gharghanna ”) wain not a hoiiiii'-lax, or cchh, but 
merely groud-rent and did not require upeciul i.iiiietion, 

Balwant Singh v, Shankar, I, L. II., 30 All, 
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The following genealogical table indicates the relationship 
between the parties to this appeal : — 

KHAIRATI RAM. 


Moliar Singh. 


Baru Jlnl. 


Ganga 

Batu. 


Rup Chanel, TJgra Sen 
(Plaintiff). =Goniti 
Kun%var. 


Gulab Singh. 

1 

Sant Lal=Miilhi Kunwar 
(Defendant), 

Asharft KuT)war=Mitler Sen=Rikhi 
(Defend nt). 1 Kunwar. 


Ill > 

Attna Harchand Jaiiibu Prasad Dip Chand, 


Ram. Rai. (Dcfandi^nt, Rij Kali Jamhu Prasad .. 

adopted by (died 1900.) (Defendant, 

Asbarfi adopted son.) 

Kunu’ur ) 

Ti.e parties weie mahajans of the Jain Feet, living at Saha- 
ranpur. Mitter Sen, who was the owner of considerable property, 
both movable and immovable, died in 1890, leaving him Furviv- 
ing two i\idows, Asbarfi Kunwar, the senior widow, and Eikhi 
Kunwar, the junior widow, bis mother, Maibi Kunwar, and a 
daugliter, Eaj Kali. Eaj Kali died in 1900, and Eikbi Kunwar 
before the filing of the present suit. Tins suit was fib d in 1904 
by Eup Chand a-kingfora declaratinn that the ostensible adoption 
of Jambu Prasad after tfce death of Mitter Sen by the senior 
widow Asbarfi Kunwar wms null and void, and for the cancell- 
ation of a deed of adoption executed by Aslavfi Kunwar on the 
14tb of April 1900. The factum of the adoption was nob serious- 
ly questioned, but its legality was disputed on various grounds, 
principally upon the ground that Jambu Pj asad was at the time 
of the adoption of the age of 23 years and already married. The 
court of first instance (Subordinate Judge of Sataranpur) decreed 
the plaintiff’s claim, mainly upon the ground that no custom 
had been proved whereby it w'as lawful to adopt a married person, 
and that in Absence of proof of a special custom, the ordmary 
Hindu law applied. Against this decree the defendants appeal- 
ed to the High Court. 

Mr. W. FaZiacli, • Bahu Jogindro Nath Ghaudhri, the 
Hon’ble Pandit Sundar Lai, Pandit Mali Lai Nehru, Dr. 
Saiish Chandra Saner ji and Mr, R. Malcomaon, for^ the 
appellants.' 
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after’Abdul Hai had made the deposit and filed an application 
to have the sale set aside under the provisions of Rule 17 (XIII A). 
We therefore dismiss the appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 1908 

March 5. 


JBeJbre Sir John Sianlei/, Knight, Chief Justice, ont? Mr. Justice Sir William 

BurJciit. 

ASHAEFI KUNWAR akd othehb (Defendaxtb) i-. RUP CHAND . 

(Piainiitf).* 

Sindu laio — Adoption— Jaint ~ Custom— Adoption of married man — /Suii! 
for declaration ofinmliditp of adoption— Burden of proof . 

BLeld that according to tho law and custom prevailing amongst the 
Jain community a widow hns a power to adopt a bou to her deceased husband 
without any special authority to that effect, and if iherc arc two widows the 
senior widow may adopt without tho concurrence of tho junior widow. A 
widow is also competent, with the consent of the sapindas, to give a son in 
adoption after the death of her husband. 

Bield also that, adoption being amongst iho Jains a purely secular insti* 
tution, there is no legal objection to the adoption of a married man. 
Manohar Lai v. Banarsi JDas (1) followed, Choiay Ball v. Chunno Ball 
(2), Amava v. Mahadgauda (3), Sri Balusn Ourulingastcami v. Sri Balusu 
Bamalakshmamma (4) and Badha Mohan v, Hardai Bibi (6), referred 
to, 

Seld also that where the plaintiff asks for a declaration that an alleged 
adoption is invalid, but cannot claim immediate possession by reason of tho 
intervention of a widow’s estate, tho burden is still on him to make out a 
primd facie case that the adoption challenged by him is invalid in law or 
never took place in fact, Brojo Kishoree Bassec v. Sreenath Bose (6) and 
Sardar Singh v. Bam Kunwar (7), followed. Tacoordecn Texoarry v. AH 
Mossein Khan (8) referred to. Tarined Churn Chotodhry v. Sharoda Soon' 
duree Bossie (9), Chotodhr.y Fudum Singh v. Koer Oddey Singh (10), Qooroo 
Prosunno Singh v. Kil Madhub Singh (11) and Sar Byal Nag v. Boy 
Krishio Bhoomich (12) distinguished. 


•First Appeal Ko. 32 of 1906 from a decree of Nihal Chandar, Subordi- 
nate Judge of Saharanpur, dated the 8th of November 1905. 

(1) (1907) I. L. R., 29 All., 495. (7) Weekly Notes, 1902, p. 02. 

'(^) (1878) L. E., 6 I. A., J6, (8) (1874> L. R., 1 I, A,, 192; at 

p. 206. 

(1869) 11 W. R., 468. 

(1869) 12 W. E„ P. C. E., 1. 
(1873) 21 W. E„ 84. 

(1875) 24 W, R., 107. 
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(3) (1898) I. L. E., 22 Bom., 416. (9) 

(4) (1899) I. L. E., 22 Mad., 398. (10) 

(5) (1899) I. L. R., 21 All., 460, (11) 

(6) (1868) 9 W. R., 463. (12) 
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1908 Kun war, the co-wife of Musammat Asharfi Kun wav, had also made 

adoption. The issue so sought to be added was in these terms; 

Kunttae “Whether on the day and at the time of the adoption of Jambu 
Bup Chaeb. Prasad any other adoption was made by the second wife of Lala 
Mitter Sen. If so, what was its effect? ” This application was, 
on the 13th of May 1905, directed to he filed with the record. 
Some evidence was as a matter of fact given incidentally by the 
defendants’ witnesses in proof of the adoption. The learned Sub- 
ordinate Judge held that it lay upon the plaintiff to give some 
evidence in support of his allegation that there was no adoption 
in fact of the defendant Jambu Prasad, and, the plaintiff having 
refused to give any such evidence, in the absence of such, decided 
the issue as to adoption in favour of the defendant. But he held 
upon the main question that the adoption of a married boy 
amongst the Jains was illegal. The validity of the adoption by 
a Jain of a married boy was considered by this Bench in the case 
of Manohar Lai v. Banarsi Das (1) in which after lengthy 
discussion we held upon the evidence that such an adoption was 
in accordance with a well established practice prevailing amongst 
the Jain community. In our judgment in that case we dealt with 
the origin of the Jain sect and pointed out how, unlike the Hindus 
proper, the Jains attached no religious significance whatever to 
adoption and rejected the re.-tricti-ms in the way of adoption 
i mposed by the Brahmanical priests. W e shall treat the historical 
portion of our judgment in that case as incorporated in this 
judgment, and thus avoid a repetition of matters which are 
really not in dispute. Dr. Tej Bahadur Sapru on behalf 
of the plaintiff respondent contended that the onus was im- 
properly laid upon his client of giving evidence in support of 
his allegation that Jambu Prasad had not been adopted, and that 
in any case, whether his contention in regard to this be n'ght or 
wrong, an opportunity should now be given to him of making a 
2 ')ri')nd facie case, and that an issue as to the fact of the adoption 
should be referred for determination on the merits to the Court 
below. 

As regards the legal point it appears to us that it is concluded 
by authority. The plaintiff, as we have said, asked the Court to 
(l) (1007) I, L. p.., 20 All., 495. 
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■ after *Abdul Hai had made the deposit and filed an application 
to have the sale set aside under theprovisions of Rule 17 (XIIIA). 
"We therefore dismiss the appeal with costs. 

Appeal dismissed. 


APPELLATE CIVIL. 


Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sir William 

Burhiit. 

ASHARFI KUNWAR a>-d othebs (Defekuakts) t>. RUP CHAND . 

(Peaiktiff).* 

Blindu law — Adoption— Jains — Custom— Adoption of married man — Suit 
for declaration of invalidity of adoption— Burden of proof . 

Seld that according to tho law and custom prevailing amongst tho 
Jain community a widow liss a power to adopt a son to her deceased husband 
without any special authority to that effect, and if ihcrc arc two widows the 
senior widow may adopt without tho concurrence of the junior widow. A 
widow is also competent, with the consent of the sapindas, to give a son in 
adoption after tho death of her husband, 

Meld also that, adoption being amongst tho Jains a purely secular insti* 
tution, there is no legal objection to the adoption of a married man, 
Manohar Lai v. Banarsi Las (1) followed. Chotay Ball v. Chunno Ball 
(2}, Amava v. Mahadgauda (3), Sri Balusn Gurulingastcami v. Sri Balttsu 
BanalaJcshmamma (4) and Badha Mohan v. Hardai Bihi (6), referred 
to. 

Sold also that where the plaintiff asks for a declaration that an alleged 
adoption is invalid, but cannot claim immediate possession by reason of tho 
intervention of a widow’s estate, tho burden is still on him to make out a 
primd facie case that the adoption challenged by him is invalid in law or 
never took place in fact. Brojo Kishoree Lasseo v. Sreenath Bose (6) and 
Sardar Singh v. Bam Kumcar (7), followed. Tacoordeen Tewarry v, AH 
BLossein Khan (8) referred to. Tarineir Churn Chotodhry r. Sharoda Soon- 
duree Lossde (9), Chowdhr.y Fudum Singh v. Koer Oddey Singh (10), Oooroo 
Frosunno Singh v. Kil Madkub Singh (11) and Sar Lyal Kag v. Boy 
Krishio Bhoomich (12) distinguished. 


• First Appeal No. 32 of 1906 from a decree of Nihal Chandar, Subordi- 
nate Judge of Saharanpur, dated tho 8th of November 1905. 

(1) (1907) I. L. E., 29 All., 495. (7) Weekly Notes, 1902, p. 02. 

(2) (1878) L. B., 6 I. A., 15. (8) (1874) L. E., 1 I. A.. 192; at 

p. 206. 

(3) (1896) I. L. R., 22 Bom., 416. (9) (1869) 11 W. R„ 468. 

(4) (1899) I. L. E., 22 Mad., 398. (10) (1869) 12 W. R., P. C. R., 1. 

(6) (1899) L L. R., 21 All., 460. (11) (1873) 21 W. E., 84. 

(6) (1868) 9 W. E., 463, (12) (1875) 24 W. R,, 107. ■ 
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has power to effect it with the assent of the .sapindas in the 
absence of express power from her husband. The appeal from 
the Allahabad Higli Court was from a decision of a Full Bench 
holding that according to the Benares school of Hindu Law the 
giving in adoption of an only son is sinful and to that extent 
contrary to the Hindu Law, but that the adoption of such a son 
having taken place in fact was not null and void. Dealing with 
this appeal, their Lordships rejected the fundamental position 
taken up by Mitter, J. in JRaja Upendra Lai Hoy v. Srimati 
Rani Prasannamayi (i) namely, that the institution of 
adoption as it exists among the Hindus is essentially a religious 
institution. It originated chiefly, if not wholly, from motives 
of religion, and an act of adoption is to all intents and purposes 
a religious act, but one of such a nature that its religious and 
temporal aspects are wholly inseparable. ” They held that the 
doctrine thus propounded by Mitter, J. was ‘‘ equally opposed 
to reasonable construction of the books, apart from religion, and 
to decided cases,” and after an elaborate treatment of the law 
upheld the decision of this Court. We decide this question 
against the respondent. 

Of the minor quesiions raised on behalf of the respondent, 
the last is that the Court ought to have determined the issue 
sought to be raised by the plaintiffs in their application of May 
1905, namely, whether on the day and at the time of the adop- '» 
tion of Jambu Prasad any other adoption was made by the second 
wife of Mitter Sen, and if .so, what is its effect. The answer 
to this is that it was not the case of the plaintiff that Rikhi. 
Kunwar adopted any boy. On the contrary in his plaint he 
denied that any adoption by Rikhi Kunwar ever took place. 

In their written statement the defendants also denied that 
Rikhi Kunwar had made any adoption. The parties there- 
fore were agreed as to this, and consequently there was no neces-. 

- sity to add the issues which the plaintiff sought to raise. 

This brings us to the main question in the appeal, namely, . 
whether or not amongst the Jains marriage is a bar to adoption. 

As we pointed out in the case of Manohar Lai v. Banarsi Das 
the members of the Jain community are mostly engaged as 
(1) (1868) 1 L. L. R., 221. (2) (1907) I. L. E., 29 All;, 493.' 
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Mr. E. A, Howard, the Hon’ble Pandife Madan- MoTian 
-Malaviya,-'Dv. Tej Bahadur Sapru, and Babu Lalit Mohan 
Barter ji, for the respondent. 

Stanley, C.J., and Bureitt, J.: — The main question rased 
in this appeal is whether amongst the Jain community marriage 
is a bar to adoption. Several other questions have been discussed 
before us which also must be determined. The suit out of which 
it has arisen was brought by Lala Rup Chand, claiming to be the 
heir of Lala Mibter Sen, to have a declaration that an alleged 
adoption of the defendant Jambu Prasad by Musammat Asharfi 
Kunwar, the widow of Lala Mitter Sen never took place, and 
that, if it did take place, it was contrary to Hindu Law and 
therefore void. The plaint also contains a prayer for a declara- 
tion that a document described as a deed of adoption in favour 
of J ambu Prasad, dated the I4th of April 1900, executed by 
Musammat Asharfi Kunwar was null and void. No other relief 
than these declarations was claimed, 

.Lala Mitter Sen died in the year 1890, leaving two widows, 
namely, Musammat Asharfi Kunwar and Musammat Rikhi - 
Kunwar, and also a daughter, Musammat Raj Kali, him surviv- 
ing, He was possessed of immovable property of considerable 
value, and of movable property besides. At the time of his 
alleged adoption Jambu Prasad was 23 years old and a married 
man. Musammat Raj Kali died in the month of June 1900, 
and during the pendency of this litigation both Musammat 
Rikhi Kunwar and Musammat Asharfi Kunwar have died. 

• 'As to the /actum of the adoption, the plaintiff did nob produce 
any evidence whatever in support of his case that rhere was no 
adoption, contending that the burden of proving his adoption 
lay on the defendant. This appears from a proceeding record- 
ed -by the Subordinate Judge on the 2nd of August 1905. 
On the Sth of August, as appears from the record, the plaintiff 
stated that he had come to know of the adoption on the 14th of 
April 1900, and the plaintifi's pleader made a statement to the 
like effect, and it also appears that the plaintiff made an appli- 
cation to the Court in May 1905 to have a further issue added) in 
which the adoption of Jambu Prasad was impliedly .admitted, 
but in which a suggestion was made that Musammat Ril^hi 
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1908 has power to effect it with the assent of the .sapindas in ihe 
AsnARFi” absence of express power from her husband. The appeal from 
Kckwab Allahabad High Court was from a decision of a Full Beach 

Err - citANP. holding that according to the Benares school of Hindu Law the 
giving in adoption of an only son is sinful and to that extent 
contrary to the Hindu Law, but that the adoption of such a son 
having taken place in fact was not null and void. Dealing with 
this appeal, their Lordships rejected the fundamental position 
taken up by Mitter, J. in Raja JJpendra Lai Roy v. Srimati 
Rani Praaannamayi (i) namel}’, that ‘‘the institution of 
adoption as it exists among the Hindus is essentially a religious 
institution. It originated chiefly, if not wholly, from motives 
of religion, and an act of adoption is to all intents and purposes 
a religious act, but one of such a nature that its religious and 
temporal aspects are wholly inseparable. ” They held that the 
doctrine thus propounded by Mitter, J. was “ equally opposed 
to reasonable construction of the books, apart from religion, and 
to decided cases,” and after an elaborate treatment of the law 
upheld the decision of this Court. We decide this question 
against the respondent. 

Of the minor questions raised on behalf of the respondent, 
the last is that the Court ought to have determined the issue 
sought to be raised by the plaintiffs in their application of May 
1905, namely, whether on the day and at the time of the adop- v 
tion of Jambu Prasad any other adoption was made by the second 
wife of Mitter Sen, and if .so, what is its effect. The answer 
to this is that it was not the case of the plaintiff that Rikhi 
Kunwar adopted any boy. On the contrary in his plaint he 
denied that any adoption by Rikhi Kunwar ever took place. 

In their written statement the defendants also denied that 
Rikhi Kunwar had made any adoption. The parties there- 
fore were agreed as to this, and consequently there was no neces-. 

■ sity to add the issues which the plaintiff sought to raise. 

This brings us to the main question in the appeal, namely, 
whether or not amongst the Jains marriage is a bar to adoption, 

As we pointed out in the case of Manohar Lai v. Banarsi Das 
^2), the members of the Jain community are mostly engaged as 
(1) (1868) 1 L. L. R., 221. (2) (1907) I. L. R;, 29 All,, 49S, 
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dcclnro that- .Intnlnt Pm'-ad never vrn' nd-p‘.rr1, and tlisl it he 
vra'=: adopted hi>? adoption xvr*; invr.lid. Mt’^ ?n?t brotic:’;! 
duritig tho lifetime cf Mnemamrst A*i-a*fj Ktnnvnr, and 
con'Ce[t3cntly he could 3;nt and tMd n t n--: f r po'er—ion of tor 3; 
prc*}TCTty ofMitt-r »S n. It fr.;* l-eeTi ! f\u t: .'st in a, ^us^ l-reui:!;* 
l>y the hc-ir of n dec.-.n^ed Hindu for th*’ re-ovory r f ! prop-'r:y 
r.gain^ia T"erf »n clsir.iijin •-•> Pf. th*' r.dop*/-! .'■'■n of tie d**cea*':dj 
upon proof or admi'*;*-*!’. of •!;••' h.'-ir.drip of t!-.** p'rdntitl'l'y t atuml 
rcdntioisdup, the onu' I'pi up' n the deft i.-dntil to p-.v.-c hi? a«loj>- 
tion — TurinC'- C/i-V.rti CV.ounf.'.rp v. : vS’o .n f'tn''' 

(1), CAotc.i7»rT/ Pmfum y’fjjph v. A’o'r 0 nf-'v .‘^inpA (-1, (jro '.rr-e 
PrC'^miuo Sitt'jh v. XH Mit>i}iUh Ainyh (It) r.nd Htr Pptl .Vtty 
V. /A'V Krif-hfo Bh’V-.viich (d). In tree mvntjoned ca.*o n 
di^tinct:Dn i* drau n 1 etvipen n ?utt in vhio'n pr?'e— ion != fougiit 
and ft fuit in which only n dc d.nr.it ry docrof i- pnayed for, nnd 
wo think tl'.at .‘-'•udi a di-titiotion. ought 50.*, to hr igftorid. In the 
cn«'c of Itrfljo KiAorrf v. ^''o'nef.h B- iX\ irs which tl 0 

plniiitin fuein-i revor-ion.'iry h' -r ihjriog the lif titue <.f the 
widow I i*' drcr'-ri't d iitU'' ‘■t er f r :i d< rlr.r;i'.;o;'. thnt nn r.deptirn 
W‘a«. invalid /jt 3va'‘ ]>ehl ti nt ti'-onts hay on Idt.n to pr-eve tho 
invalidity. In dclivA-rinu li.e j;nigi;;ent ( f li.r Coutt, Sir iiarne-i 
Poftooek, C.d,, <d.r* rvid : — ‘'Tl -e ilrvintiit ft'k'-l iti t' 3“ fi-gtdar 
puit to huve it dtcl:;r<d tint Ik;d!.n Nath'*, fe-l pti-.n *<. {:, valid :it 
ft]>pi arP to UP that tl e onu-' re-t- d up' n I'.im, r.*- it t! up n any 
one who npk.s for a drere‘* drt larijig ih.e illrgjtima 'V of n!3'^'ther 
per.pan to prove the illegitimriey. The p<-r-os3 wha t’ e Court 
to dc'dftrc that a thing {c itivalt’d {>; h'.t3ttil to j'rove ihv.t it i.n po.^’ 
This ruling was followed hy a Ikuieh of thi< Court in the 00*0 
of Bmhtr Slnfjh v. Ham Kttnw.r («,). We J:now of no ruling 
to the contrary, Tho priu.dple upjt> 3’. hiA.’h the onU' fixed 
re^cmhle.s titat necording to which a plaititid wl.o fti'-c: to set 
aside d^^eds is not n3eroly houtid ta 'jjr"*vc hi-^ heirsliip^ hut n3Ust 
give some evidonco to impeach the Ah-ed.- hofi.re he (am throw t’.o 
onus of showing a bitter title on the defendant: seo 'racoordern 
Tewarry v. Naw th Syed Alt JIoH^^cin Khan (7). In view of tho 

(1) (ISCD) 11 \Y. It., 4 GS, (.4) (IfTr.) 2*. AV. U., 107, 
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(5) (!&73) 21 W'. 11 . 6-4. (G) W'ecklv Note*, IP02. p, G2. 
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I90S of consideration. Th^earetbe cases of Bebari Lai, Kankia 
Ashahti Khub Cband, Eadha jklal, Ishq Lai and l^oslidii Prasad, 

shall first deal ivith the Saharanpnr cases. The first case 
Utb Chayb. is that of iSikri Prasad, ^ho is said to have been adopted by 
Mitthan Lai. One Ganga Earn, a -Soraogi Agarwala Jain, 
deposed, that amongst the Jains married as veil as unmarried boys 
ve/e taken in adoption* that Sikxi Prasad vas taken in adoption 
by Mitthan Lai from Ms nalnral father Murli Lhar, and that at 
the time of his adoption he vas married, and that he (the witness) 
attended the adoption ceremony. He stated that Sikri Prasad 
was tvi ce married, his first maniage being with a member of 
the family of Lala Dhnm Singh and his second marriage ^rith a 
daughter of Hihal Chand. He stated that he did not know if 
any boys other than Sikri Prasad, Jamhn Prasad and Hip Chand 
were taken in adoption after marriage. 

Another witness, Shankar Lai, of the same caste, a shopkeeper 
at Saharanpnr, stated that he was a chaudhri of the Agarwala 
Jains and had been such for 10 or 15 years; that amongst the 
Jains a married boy can be taken in adoption, and that there was 
no restriction as to age. Then he stated that Sikri Prasad was 
taken in adoption by Mitthan Lai, In cross-examination he 
stated that Sikri Prasad wa.s 18 or 14 years of age at the time of 
his adoption ; that a man brought a message to his brother that 
Sikri Prasad was about to be adopted that day and that he should 
attend the ceremony, and that he (the witness) and his brother 
Buland Eoy went to the ceremony and so he had knov ledge of 
the adoption. He was unable to say whether Mitthan Lai’s 
wife was alive at the time of the adoption which took ]3lace 18 
or 19 years ago. The witness further stated that he attended 
the first maiTiage of Sikri Prasad which took place about 22 
years ago. 

Another witness, Lachman Das, also a shop-keeper, deposed 
that, according to custom amongst the Jains, a married as well 
as an unmarried boy may be taken in adoption, and he gave 
as illustrations the eases of Kabnl Chand, Sikri Prasad, Jambu 
Prasad, Dix) Chand and Udai Mai, Sikri Prasad, he said, was 
twice man-ied, his second wife being the witness^ own niece 
(daughter of hi' brother). Udai Mai, he said, was 18 at the time 
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traders and shop-keepers^ and therefore ^Ye cannot expect to find 
records of adoptions such as are met Yvith in the case of land- 
ovrnersj proof hy instances is the class of proof Yvhich ordinarily 
could be adduced to e.stablish the practice of the community in 
regard to adoption. 

We also pointed out that admittedly Jains can adopt a boy 
at any ago, provided that he be not married, the ceremonies of 
tonsure and investiture with the sacred thread not being observed 
by them. We further pointed out that the contention advanced 
against the alleged practice is not that the custom amongst 
the Jains in regard to ado])tion is similar to that recognized by 
the Hindus of the twice born classes, hut is similar to that which 
is binding amongst the S'i6c/ras. In that case we held that 23 
cases of adoption of married boys were proved, namely, 9 in 
Muzafiarnagar, 7 in Saha ran pur, 3 in Delhi and 4 in Meerut, and 
in view of the fact that the Jain population was not large and was 
scattered about, we held that the number of cases proved was 
sufficient evidence of the legality of these adoptions. In addition 
to the former illustrations of tlio practice .so proved, the defendant 
Jambu Prasad in this case adduced evidence in proof of the 
adoption of a numher of other married boys, including Udai Ram, 
Kabul Si ugh and Pargash Chand in the Sahnranpur district; 
Tilok Chand in the MuzaATarnagar district ; Aniip Singh, Murnri 
Lai, Piarey Lai, Chanchal llai, Kanhaia Lai and Sugan Chand 
in the Meerut district ; Summan Lai and Juggi Mai in the Delhi 
district, and Makhan Lai in the Karnal. district, as also six other 
instances which have not been pie-sed. In addition to this 
evidence was given on commission to prove the adoption of mar- 
ried boys in the Jaipur State, which borders on the Agra district. 
In the present case 19 of the instances which were proved to our 
satisfaction in the former case wore also relied cn, in addition to 
those mentioned above. As the parlies to this liligatiou aie 
different from the parties to the former case, wo have been obliged 
, to consider the evidence adduced in support of each alleged case 
of adoption, including the instances proved in the former appeal, 
and also the rebutting evidence, and the criticisms of the Court 
below upon that evidence. As to six of the instances which were 
not pressed, the evidence is not satisfactoi'y, and wo put them out 
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no ovicleiicG of any value was given to rebut the evidence 
aclclucod in support of it. 

AVo do not agree with tlie learned Subordinate Judge that the 
witnesses who deposed to tlio adoption are men of no position. 
One is a cloth nierehant and two othor.s are sli op-keepers, 
one of these, Shankar Lai, being, a chief m.an in his district 
and the other l)eing connected will) Sikri Prasad through the 
marriage of his niece. The other witness is a well-to-do zamin- 
dar. We attach no importunco to the discrepancy pointed out in 
the rauttcr of dates. It is not ‘to be expected that witnesse.s 
will remember with accuracy such mutters. The criticism of 
the Gvidence by the learned Subordinate Judge in this case not 
unfairly represents the way in which he dealt throughout in liis 
judgment with the cviclonce given in support of instances of the 
adoption of married boys. AA^c do not propose to deal seriatim 
with the evidence given in support of the instances which 
were established to our satisfaction in the ease of Manohar 
Lai V. Banarsi Das, but we shall refer to a few only of these 
instances. 

Ajit Prasad, who was the natural son of one Sagan Chand, 
deposed to his adoption by Gurdial Singh 6 years ago. He stated 
that he was married 16 years ago, and that at the date of his 
adoption ho was 26 years of age. At the time of his adoption, he 
said, the members of the brotherhood assembled andiaddws .were 
distributed, and his mother taking hold of his hand pub it into the 
hand of Gurdial Singh. 

A witness Bhagwau Das, a resident of Sarsawa, a zamindar 
and thekadar, deposed that among the Jains married as well as 
unmarried boys were taken in adoption, and that in his presence 
6 or G married boys were adopted, namely, Ajit, i,c. Ajit Prasad, 
and Janki at Sarsawa; Parkash Chand at Nakur ; ,Udai Earn, 
Jambu Prasad and Dip Chand at Saharanpur. Ajit Prasad^s 
natural father, he said, died 7 or 8 years before his adoption by 
his uncle Gurdial SLugh, and after his death Ajit lived with bis 
mother at Bhuria. 

Another Bhagwan Das, a resident of Sarsawa, and son of Ba- 
hadur Singh, also deposed to the alleged custom, and stated that 
at Sarsawa married boys, namely, Janki Das and Ajit Prasad, 
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traders and shop-keepers, and therefore we cannot expecb to find 
records of adoptions such as are met with in the case of land- 
owners; proof by instances is the class of proof which ordinarily 
could be adduced to establish the practice of the community in 
regard to adoption. 

We also pointed out that admittedly Jains can adopt a boy 
at any age, provided that he be not married, the ceremonies of 
tonsvrre and investiture with the sacred thread not being observed 
by them. We further pointed out that the contention advanced 
against the alleged practice is not that the custom amongst 
the Jains in regard to adoption is similar to that recognized by 
the Hindus of the twice born classes, but is similar to that which 
is binding amongst the In that case we held that 23 

cases of adoption of married boys were proved, namely, 9 in 
Muzafiarnagar, 7 in Saharan pur, 3 in Delhi and 4 in Meerut, and 
in view of the fact that the Jain population was not large and was 
scattered about, w'e held that the number of cases proved was 
sufficient evidence of the legality of these adoptions. In addition 
to the former illustrations of the practice so proved, the defendant 
Jambu Prasad in this case adduced evidence in proof of the 
adoption of a -number of other married boys, including Udai Ram, 
Kabul Singh and Pargash Chand in the Saharanpur district; 
Tilok Chand in the Muzaffarnagar district ; Anup Singh, Murari 
Lai, Piarey Lai, Chanchal Rai, Kanhaia Lai and Sugan Chand 
in the Meerut district ; Summan Lai and Juggi Mai in the Delhi 
district, and Makhan Lai in the Karnal, district, as also six other 
instances wffiich have not been pie=sed. In addition to this 
evidence was given on commission to prove the adoption of mar- 
ried boys in the Jaipur State, which borders on the Agra district. 
In the present case 19 of the instances which were proved to our 
satisfaction in the former case were also relied ( n, in addition to 
those mentioned above. As the parties to this litigation aie 
different from the parties to the former case, we have been obliged 
^ to consider the evidence adduced in support of each alleged case 
of adoption, including the instances proved in the former appeal, 
and also the rebutting evidence, and the criticisms of the Court 
below upon that evidence. As to six of the instances which were 
not pressed, the evidence is not satisfactory, and we put them out 
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brotherhood assembled on the occasion of the adoption of Banwari 
Lai, and that he also joined the marriage procession and was pre- 
sent at the marriage of Banwari Lai, This witness is a man of 
position and one to whose evidence weight should be attached. 
He is corroborated by Yad Earn, who deposed to the adoptions of 
three married men, namely, Ishq Lai, Banwari Lai and Tilok 
Chand, and stated that Banwari Lai was adopted at the age of 
22 or 24 by Bansi Lai, that Tilok Chand was adopted by Khai- 
rati Ram at the age of 26 or 27 years, and that he knew both the 
adoptive fathers, being on social terms with them and visiting 
them on occasions of marriages. He came to know of the adop- 
tions of Banwari Lai and Tilok Chand from Banwari Lai as well 
as from the members of his family, and he attended the first 
marriage of Tilok Chand. In cross-examination he stated that 
he attended the second marriage of Banwari Lai to a member of 
a family residing at Salawah, and that that marriage was cele- 
brated by Bansi Lai, and that Nagar Mai and all his brothers 
joined the marriage procession at the time of his second marriage. 

The only rebutting evidence given in this case is that of 
Ehairati Earn, He is a brother of the plaintiff’s general 
attorney. In his direct examination he stated that Banwari 
Lai’s first marriage took place 35 or 36 years ago and that he 
attended that marriage, but upon cross-examination he was unable 
to state in whose family Banwari Lai was married. 

The learned Subordinate Judge disbelieved the evidence of 
Jai Dayal Mai stating that he was a tutored witness, and he 
did not believe the evidence of Yad Ram. He observed that a 
mere perusal of the evidence will show that Jai Dayal M al is a 
tutored witness. We cannot agree with the learned Subordinate 
Judge as to this. We can discover no sign of tutoring in. his 
evidence. He appears to be a highly respectable member of 
the Jain community and a man of substance, and we see no 
reason why his evidence given with so much detail should be 
rejected. 

We now pass on to the case of Juggi Mai, who is said to 
have been adopted by Mehr Chand. Mehr Chand is a contractor 
and banker and .a man of position, being a Darbari of the Gover- 
nor General since the year 1877. 'He is an Agarwala Jain, as are 
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of his adoption, and at the time of his marriage to the witness’ X908 
niece was 26 or 28 years of age. He mentioned the name of the ^shaefi ' 

natural father of Udai Mai, namely, Ramanand, Kxtnwas 

^ “U# 

Another witness, Dhumi- Ghand, deposed to the adoption of Chand. 
Sikri Prasad. He is a zamindar paying Rs. 700 or Rs. 725 as 
Government revenue. He slated that among the Jains married 
as well as unmarried boys were taken in adoption and that he 
had knowledge of this custom from the fact that Sikri Prasad, 

Lala Jambu Das (that is Jambu Prasad) Dip Cband and one 
Pargash Chand had been taken in adoption (that is, after mar- 
riage). 

The rebutting evidence in this case is that of Govind Rai, a 
kanungo, residing at Kalpahar in Saharanpur. He admitted 
that Sikri Prasad “ was kept by his paternal uncle (i.e., Mitthan 
Lai),” but said that the ceremony of adoption was not performed. 

In cross-examination this witness stated that Sikri Prasad was 
first married to Lala Dhum Singh’s daughter 25 or 26 years ago 
and that he attended the marriage ceremony, and that he was 
married a second time in the family of Bahera wallas about 8 or 
10 years ago. He also said that Mitthan Lai kept Sikri Prasad 
from the age of 6 years. 

Molar Mai makes the bald statement that Sikri Mai was not 
adopted by any one, and Ram Prasad makes a similar statement. 

The last witness admitted in cross-examination that Sikri Prasad 
was married twice, the first marriage having taken place 20 or 25 
years ago and the second marriage 11 or 12 years ago, and that 
both the marriages were celebrated by Murli Dhar, his natural 
father. He admitted that Sikri Prasad for the past 7 or 8 years 
had been living with Mitthan Lai and assigned as the reason for 
this that there was some dispute in Murli Dhar’s house. 

On this evidence we have no hesitation in coming to the con- 
clusion that Sikri Prasad was adopted by his uncle Mitthan La] 
when he was a married boy. The learned Subordinate Judg.o 
rejects the evidence given in support of the adoption, pointyH/ 
out discrepancies in the dates assigned by the witnesses t9 
adoption and the marriage of Sikri Prasad. He says that a]j 
witnesses examined to prove this instance are men of np 
and held that the adoption was not proved, despite th§ 1 
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1008 he admitted that Jnggi Mai, a married boy, -was taken in adoption 
AsnAiirr Mohr Clmnd. This witness is a pleader practising in Delhi. 
ivxTNWAu He admitted that he attended the sar/ai ceremony of Juggi Mai, 
Utrr On AND. SO that he was not seriously offended by the fact of Juggi 
Mai’s adoption. 

Ishri Prasad, an Honorary Magistrate .and also Government 
Treasurer at Delhi, deposed that, so far as he remembered, no 
married boy, except the boy adopted by Mehr Chand, was taken 
in adojition in Delhi. He stated his opinion that the adoption 
of a married lioy or a grown up boy was not proper and said that 
he did not approve of it. He stated ihatthe Panchayat of Delhi 
had not made an}’’ rule to the effect that a married boy should 
not be taken in adoption. It was proposed, he said, that a 
Panchayat should be held in connection with the adoption made 
by Mehr Chand, but that such had not been held as there was 
no leisure and the matter -was not considered to be of great 
importance. It is clear from this evidence that the members of 
the brotherhood in Delhi did not regard the adoption of a married 
boy ns obnoxious to any rule governing the Agarwala Jains, 
though they personally did not approve of the practice. 

The learned Subordinate Judge treated this case as proved, 
but considered it a breach of the rules of caste or of law, and 
cited from a report this passage; — “Occasional breaches of 
general rules of caste or law do occur, but a few modern breaches 
of such a rule do not constitute an ancient and invariable 
custom.” He treated this adoption as simply a case of the breach 
of the law or of usage. 

We shall pass over the other instances which were established 
to our satisfaction in the case of Manohar Lai v. BanarU Das 
with this observation that we have carefully -considered the 
evidence wdiich has been laid before us and the criticisms passed 
upon it and we see no reason for coming to a different conclusion 
from that at which we arrived on the evidence furnished in that 
case. 

Evidence in proof of 13 additional instances has been laid 
before us in this appeal, not including evidence of adoptions of 
married boys in the Jaipur State, namely, two in the Saharanpur 
district, one in the Muzaffarnagar district, 6 in the Meerut district, 
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had been taken in adoption. Sarsawa is in the district of Saha- 
ranpur. 

The evidence of these witnesses was not contradicted, and we 
see no reason why credit should not be given to it. 

The adoption of Janki Das, a married man, by Chajju Mai’s 
widow is proved by the unrebutted evidence of the two persons 
of the name of Bhagwan Das to whom we have already referred, 
both deposing that they were present at the adoption. The learn- 
ed Subordinate Judge rejected the evidence of tliese witnesses as 
untruthful, but we see no reason for distrusting it. An adoption 
is a matter of such notoriety amongst caste fellows and others liv- 
ing in the neighbourhood of the parties, that it is highly improbable 
that witnesses ^YOuld come forward and depose to an adoption 
which had never taken place. 

Another instance is that of Banwari Lai, the natural sou of 
Lala Nagar Mai, who is said to have been adopted by Lala Bansi 
Lai, the brother of Nagar Mai. This adoption is proved by Jai 
Dayal and Yad Ram. Jai Dayal Mai is a zamindar and money- 
lender of the age of 70 years, paying Rs. 2,500 a year revenue and 
Rs. 35 income tax. He deposed that he built a Jain temple at 
Muza ffarn agar, and that among the Agaiwvala Jains a married as 
well as an unmarried boy is taken in adoption, and that he was 
aware of this from the fact that such adoptions had taken place in 
his time, and that of others before his time he had heard from 
his elders. He then mentioned two instances which had taken 
place within his memory at Muzaffaruagar, one being that of 
Banwari Lai and the other of Tilok Chaud. Banwari Lai was 
adopted, he said, by Bansi Lai, who was the son of the witness’ 
paternal uncle Bahadur Singh. '1 hen he stated that Banwari Lai 
was married thrice, his first marriage having taken place about 50 
years ago, the second about 34 years ago and the thii'd about 17 
years ago. Bansi Lai carried on a money-lending business and 
had property besides, and upon his death Banwari Lai, he said, 
took possession of it, while the estate of Nagar Mai was taken pos- 
session of by his other son Dasaundhi Ram. Then he referred to 
the adoption of Tilok Chand by Khairali Ram, whose daughter 
had been married to Tilok Chand before the adoption, and said 
that he (the witness) was present when the members of the 
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1D08 ftgo or of his marriage, aiul it is quite evident that he 
AsnATtri nothing \Yliatcvor about him. Ilis evidence is worthless. 

liir.vwAii I^nm Prasad's evidence is cquiilly valueless. Ho deposed that 
Rtrr CuAya. Udai Mai was not ndojdcd by anyone. On cross-examination 
ns fo how he know this his .answer was: — “Invitations are 
sent out Avhen a ecremony takes place in the brotherhood. 
Hence I e.ay tliat Udal Pam was not adopted.” He admitted 
ibat ho had no relationshij) with Pamanand the father of 
Udai Pam or with Banwnri Lai. It is therefore unlikely that 
he would have received an invitation to the adoption ceremony. 
Although the evidence in support of tliis adoption is not strong, 
wo SCO no reason for distrusting it. Bhagwan Das, the son of 
Gobind Rni, was actually present at the adoption, if his evidence 
ho true. He is a man in a fairly good position of life, and we 
dn not think that we ought to reject his testimony. 

The neyfc instauco is that of Ifabnl Singh (also called Kabul 
Chand) .‘■uid to have been adopted by the widow of one Raghu 
blal. Shankar Lai, a Clinudhri of the Agarwala Jains in Saha- 
I'anpiir, who has already been mentioned, deposed to this adox)tion. 
He stated that lie lieard that Kabul Siugh had been taken in 
adoption by Raghu Mai 20 or2l years ago, and he was aware 
tlmt Kabul Singh Avas during liis life in possession of the property 
of Raghu Mai, and that his sons are now in possession of it. The 
importance of this evidonco is that Kabul Singb, who was the 
natural son of Kanlui Mai, acquired the property of Raghu Mai 
on his' death and remained in x'‘ossession of it up to the time of 
his own death. If he had not been adopted by Raghu Mai, he 
would not have got his property, Lachman Das, who Was 
related to Kabul Singh, the latter being a grandson of his aimb, 
deposed that Kabul Singh was adopted by the wife of the paternal 
uncle of Nauhu Mai, namol}^ Raghu Mai, and that his marriage 
■was performed by Kanhu Mai, and that at the time of his adop- 
tion ho was 28 or 30 years of age. The adoption, he said, took place 
about 20 or 21 years ago, and Kabul Singh had been married 27 
or 28 years ago. This witness from his relationshix) would be 
certain to know of the adoption if it took ^jlace ; and in view of 
the fact that the evidence in support of the adoption stands 
unrebutted, we see no reason why we should not accept it. The 
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all the witnesses who deposed to instances of adoption which have 
been established in evidence. He deposed that he built a Jam 
temple in Delhi and in 1879 had the 'partishtd ceremony per- 
formed at the cost of 4 or 6 lakhs of rupees. He then stated that 
he adopted a son, namely, Juggi Mai, on IstMagh Sndi, Sambat 
1961, corresponding to 1904. Juggi Mai was in 1905 89 or 40 
years of age, and his first marriage took place 23 or 24 years ago, 
and his second marriage was celebrated by the witness at a cost 
of E,s. 2,600. In cross-examination he stated that all the mem- 
bers of the Panchayat took part in Juggi MaPs marriage, 
but said that his cousin Chunni Lai wished to give his own son 
in adoption to the witness, but that he (the witness) did not wish 
to take him in adoption owing to his tender age and in conse- 
quence of this Chunni Lai dissociated himself from the Panchayat. 
He further stated that he consulted two or four men of his 
brotherhood before making the adoption and that they approved 
of it. 

Sangam Lai also gave evidence as to this adoption, hub there 
can be no controversy in the matter as it is one of public 
notoriety. 

A witness for the plaintiff, Jaubari Mai, admitted that the 
adoption took place, bub stated that the persons assembled 
regarded the act of taking a grown up and married boy with 
disfavour. This witness, who appears to be a respectable man, 
being a banker and treasurer of the National Bank of Upper 
India at Delhi, in answer to a question in cross-examination, 
stated that the members of the brotherhood objected to the adop- 
tion of Juggi Mai because he was of advanced age and the wife 
of Mehr Chand was younger than he and then he made this impor- 
tant admission that there was no other objection.^’ In the course 
of his evidence he also stated that he had heard that one Anup 
Singh, was taken in adoption at Kotana, and a married boy was 
taken in adoption in the family of Gulab Singh Naha Singh at 
Meerut. It is remarkable that of the many cases of adoption of 
married boys of which evidence has been given in no single case 
has any proof, been given that any caste penalty followed. ^ 
Piarey Lai, a witness for the plaintifl, stated that amongst 
the Agarwala Jains a married hoy is not taken in adoption, ,but 
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t!>o ucigVil, of ovidoneo cslsbliBlios lliai Parltasli Oiiand was 
adoplcfl hy Llic widow of Kishori Lai atul not by Kishovi Lai 
liimself, mid tJial Ins marriage took plaoo before bis adoption. 

The nc.vtinstauf'O is tliafc of Tilok Cliaiid, wlio is said to have 
been adopted alter marriage by ICbairati Ham. Khairati Ram 
himself deposed to this adoption. lie is a zamindar and monoy- 
Icndor, residing at jSruzallarnngnr, and pays Rs. 700 or Rs. 800 
annually as Government revenue and is the manager of a Pan- 
cliayati temple and president of tbo panebayat at Hastinapur. 
IIo deposed that liis dauglitor was married (o Tilok Chaud 14 
years ago, and that bo has since adopted him and celebrated bis 
.second marriage. Tbo adoption took placo, bo said, two years ago, 
throe or four months after the death of the witness’ daughter. In 
cross-examiuntion the witness staled that n deed of adoption was 
executed and was at tested by Ram Sukb Das. Two witnesses^ Jai 
Da3-nl Mai and Yad L.-im, corrol;oralcd the evidence of this wit- 
ness. To portion of Jnl Daynl Maks evidence wo. have already 
referred. As regards the ndojition of Tilok Chaud he stated that 
Tilok Chaud was adopted b^' Khairati Ram and that before the 
adoption he bad bec.i married to Khairati Ram’s daughter. Tlie 
adoption took placo, lie said, a little loss than two years ago. 
The witness was not present at the adoption, but merely heard of 
it from Khairati Rain, so that his ovidoneo is not of much value. 
Y^ad Ram, who was acquaiuto l with IChairati Ram and Tilok 
Chaud and is on social terms with them, deposed that Tilok Cband 
was adopted by Khairati Ram at the age of 27 or 28 years, hut 
he admitted that he onl}’ knew of this adoption from conversations 
with Banwari Lnl as also with members of bis family, but he 
attended the first marriage of Tilok Chand. He also had conver- 
sations with Tilok Chaud about his adoption. The only rebutting 
evidence is that of Mitter Sen, who denied that Khairati Ram 
took any boy in adoption, but in cross-examination admitted 
that he had heard that Khairati Ram kept his sjn-in-Iaw, though 
he did not perform any ceremony. The learned Subordinate , 
Judge in dealing with the evidence of Jai Day al Mai said that 
he had not the courage to say that the adoption was made in 
his presence,” that is, he had not the courage to tell a falsehood# 
The adoption did not take place in his presence and therefore 
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2 in the Delhi district and one in the Karnal district. The first 
is that of Udai Ram, said to have been adopted by Banwaii Lai. 
Lachman Das, to portion of whose evidence we have already 
referred, said that he was aware of the adoption of married 
boys and gave as an instance the case of Udai Mai and others. 
Udai Mai (also called Udai Ram), he stated, was taken in 
adoption by Ban wari Lai at the age of 18 and lives near the 
witness’ house in Mohalla Yadgar in Saharan pur. The name 
of his natural father was Ramanand, who was brother of Banwari 
Lai. Ramanand, he stated, left 3 sons, the eldest being Ajudhia 
Prasad, the second Clihamman Lai and the third Udai Mai. 
Udai Mai was taken in adoption, he stated, perhaps 12 or 13 
years ago and was married 20 years ago after the death of 
Ramanand. 

Bhagwan Das, to whose evidence we have also referred, 
deposed that married as veil as unmarried boys were taken in 
adoption, and mentioned the adoption of two sucii boys at 
Sarsawa, and then stated that two other married boys had also been 
taken in adoption, namely, Udai Ram who was taken in adop- 
tion by Banwari Lai, and the other Pargash Chand, who was 
taken in adoption by Kishori Lai. In eio.'S'examination he 
gave. the name of Ramanand as the natural father of Udai Ram, 
and stated that Udai Ram was taken in adoption 18 or 20 years 
ago. 

Then we have the evidence of the other Bhagwan Das, 
the son of Govind Rai, wdm mentioned the name of Udai Rom 
as one of a number of married boys who w'ere taken in adoption 
at Saharanpur. Udai Ram, he said, was taken in adoption by 
Banwari Lai some 14 or 15 years ago. His partner, he said, 
was related to Banwari Lai. The only rebutting evidence is 
that of Morah Mai and Ram Prasad. The former deposed that 
no one adopted Udai Mai in my presence.” In cross- 
examination he said that he never attended any adoption 
ceremony at Saharanpur or outside of Saharanpur, and that Udai 
Mai was, not a friend of his nor was he on visiting terms with 
him. Further, pressed as to how he knew that Udai Mai had 
not been adopted by anyone, he stated that he had heard 
that such was the case. He knew nothing of Udai Mai’s 
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1908' to 118 to be, much force in his criticipm. In view of the fact that 
ABHAEri estate in dispute was of the value of 3 lakhs, we think that 

Kukwab An up Singh possibly acted prudently in avoiding protracted liti- 

Rtjp Chakd. gation by the payment which he made to Umrao Singh of a sum 
equivalent to less than one-tenth of the value of the estate at 
stake, particularly too as Umrao 'Singh was, according to the 
Subordinate Judge, a man of no position. The important fact is 
that the validity of the adoption was accepted and that Anup 
Singh by virtue of it acquired the property of Murari Lai. Atiup 
Singh further deposed that when he was adopted the members of 
the brotherhood assembled and laddus were dietiibiitecl. His 
evidence is corroborated by that of Jugul Kishore and Shiain Lai. 

Jugul Kishore stated that Anup Singh Avas taken in adoption 
b}’ the AAufe of his brother Murari Lai when he was about 28 or 
30 years old, and that this adoption took place in his presence and 
AA’as publiclj" known. Shiam Lai deposed that he also AA'as pre- 
sent at the adoption wdiich took place in the village of Katana. 
No evidence was given to contradict these Avitnesses. The plain- 
tijRf’s Avitness Jauhari Mai indeed suiiported them. He stated that 
he heard of the adoption of Anup Singh at Katana. In cross- 
examination this AA'itness said that he had never' been present at 
the adoption of a married boy, but in ansAver to the question : — ^Ms 
there any harm, if the boy taken in adoption belongs to the bro- 
therhood and is younger than the adopliAm father and the adopti ve 
mother?” he replied: — “I did not see a married boy taken in , 
adoption. Otherwise there is no harm in taking a 3^oung boy in 
adoption.” This witne.ss, as aa'O have already pointed but, is a 
man in a good position, being a banker and treasurer of the Nation- 
al Bank of Upper India at Delhi. The evidence satisfies us 
beyond any doubt that Anuxi Singh was adopted after marriage.^ 
The next Instance is that of Murari Lai, who is said to have 
been adopted by the AA'idow of one Nand Ram, His adoption is 
proved bA"" Jugul Kishore. He deposed that amongst the Jain 
Agarwalas a married boy' is taken in adoption, and as illustrations 
he referred to the adoptions of Anup Singh, Murari Lai and 
Mitthan Lai, all of whom were married before their adoptions. 
Murari Lai was taken in adoption, he said,' at Baraut where he 
(Jugul Kishore) resides and the adoption took place in his 
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only point ■which the plain tilf made against the adoption was 1908 

that in the will of EaghuMal, Kabul Chand is described as the AsuAEri 

. son of Nanak Ghand, his natural father, but there is nothing in -Ktjn-wae 

this j)oinb, seeing that the will wasjexecuted before the date of ChajS 

the alleged adoption, namely, on the 27 th of November I880. 

Now we do not expect in a case where instances of adoptions are 
being proved that all possible evidence as to each adoption 
should be exhausted. If such were required, it would be beyond 
the means of litigants to establish their suits, so costly would be 
the prosecution of them. Tiie evidence must be such, however 
as would ordinarily satisfy an unprejudiced mind beyond rea- 
sonable doubt that the adoptions alleged did take place. 

Another instance is that of Parkash Chand, who is said to 
have been taken in adoption after marriage liy the wife of 
Kishori Lai at Nakur. The two witnesses named Bhagwan Das 
deposed to this adoption, but neither of them appears to have 
attended the adoption ceremony. One of them says that bo 
heard of the adoption at the Tahsil office at Nakur and also at 
the house of Daya Chand, three or four years before his exami- 
nation; that there were some people congregated at the idacc 
who were speaking on the subject, and in answer to a question 
put by him stated that the wife of Kishori Lai had taken 
Parkash Chand in adoption and they .said that he Jiad already 
been married. The evidence of the other Bhagwan Das is .also 
hearsay and of little value. Dhuni Chand, a aamindar rcf-iding 
at Saharanpur, deposed that Parkash Chand was taken in adop- 
tion about six years ago by the wife of Kishori Lai. Sangam 
Lai, a commission agent, resident of Ambetha, mentioned a 
number of adoptions of married boys, and among.'t others that of 
Parkash Chand, with whom he was acquainted. The evidence 
in support of this adoption is v/eak, but the fact of the adop- 
tion is not denied. The only malter which is denied is thf t 
Parkash Chand had been married before his adoption. Gobiud 
Eai, a witness for the plaintiff, deposed that he knew Parkash 
Chand, and that he was adopted by Kishori Lai, but that ho 
was married after Kishori Lai’s death' and that his marriage u'as 
celebrated by Kishori Lai’s widow. The adoption, he said, iook 
place more than 7 years and 4 or 5 months ago. Wo thinly 
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fchis wiLnos? stated that Sujan Ciiaiid was the nephew of Amin 
Chnnd. ITc also said that he (the witness) attended the marri- 
ago of, amongst otliors, Bohari Lai, who was adopted after 
his marriage. Now ndojitions are matters more or less of public 
notoriety, and wo find it bard to believe that evidence such as 
that given l)y S!uum Lai was fabricated for the purposes of this 
case. lie was cross-examined at very groat length, but was in 
no respect slinkon. The learned Subordinate Judge rejected the 
proof in these cases, as the evidence of Shiam Lai was not corro- 
borated. As regards Beliari Ijal he pointed out that he got poss- 
ession of his alleged adoptive mother’s property after her death, 
and remarked that, as she inherited this property from her 
husband, Bohari Lai, if ho was adopted by her, ought to have at 
once got possession of it. As to this wo may remark that, accord- 
ing to our experience, out of respect, if for no other reason, a son, 
whether ho bo an adopted son or a natural son, frequently 
permits the property of the deceased husband, his father, to be 
recorded in the name of and enjoyed by liis widow for her life. 
"We attach no importance therefore to the fact that Jawahir Lai’s 
widow romained recorded as the owner, but we do attach 
importance to the fact that Behari Lai is now in possession of the 
property, to whicli he could have no claim unless as an adopted 
son. 

"NYe now come to the case of Samman "Lai, who is said to 
have been adopted after marriage by Sukhanand. This instance 
is proved by Samman Lai himself. He is a shopkeeper at Delhi. 
He deposed that he was adopted by Sukhanand about 25 or 26 
years ago after bis maridage, which took place 30 years ago. 
His real father Patar Chand, he said, celebrated his marriage. 
In cross-examination he stated that Patar Chand and Sukhanand, 
were brothers, that Paiar Chand died 2 years ago, while 
Sukhanand died 13 years ago. His natural mother was, he said, 
still living. Sukhanand and Patar Chand were separate in 
business and their property was separate. The evidence of this 
witness is uncontradicted and we see no reason for distrusting 
it. 

The next instance is that of Makhan Lai, who is said 
to have been adopted by Mangal Sen, The only evidence 
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lie did not assert that it did. He had, we might say, the courage 
to be truthful. The learned Subordinate Judge did not consider 
that this instance was satisfactorily proved, and assigns a number 
of reasons for the conclusion at which he arrived, but we are 
wholly unable to agree with him. We think that the evidence 
of Khairati Ramis truthful and it of itself is quite sufficient to 
prove the instance. 

We now come to Anup Singh, wdio is said to have been adopt- 
ed by the widow of one Murari Lai 9 years ago. Anup Singh,- 
who is a zamindar and money-lender himself gave evidence and 
deposed that he was adopted by Musammat Chameli, the widow 
of Murari Lai, who was his own brother, 8 m«.nths after the death 
of Murari Lai. He said that he was first married at the age of 
12 years and that his second marriage took place “ after his adop- 
tion, about 9 years ago, when he was 25 years old.’^ He gave as 
a reason for his second marriage that he had no issue by hisfiist 
wife, w'ho was still living, as was also his natural father Banarsi 
Das, who lived at Sampat in the district of Delhi. His father, 
he said, gave him in adoption. Then he said he was in posses- 
sion of the zamindari property of Murari Lai as also of money in 
deposit and Government Promissory Notes of the value of about 
3 lakhs of rupees j that he had an income of Rs. 8,000 a year from 
the property, and that he paid Rs. 160 per annum income tax on 
account of the estate of Murari Lai. After his adoption, he said, 
Sultan Singh and Umrao Singh brought a suit against him, disput- 
ing, wm presume, his adoption, and this suit was compromised, he 
getting the entire property of Murari Lai, but giving Rs. 29,000 
to Umrao Singh. This litigation arose in this way. ' Sheo Singh 
Rai, Ishq Lai and Dilpat Rai were three brothers. Sheo Singh 
adopted Nihal Singh and Sultan Singh and Multan Singh were 
Nihal Singh’s sons. Ishq Lai adopted Murari Lai, the husband 
, of Musammat Chameli, and Musammat Chameli adopted Anup 
Singh. Umrao Singh was the adopted son of Dalpat Rai. 

If the adoption of Anup Singh was not valid, Umrao Singh 
as the heir of Murari Lai wms entitled to his estate. The learn- 
ed Subordinate Judge rejected the proof of adoption in this case 
on the ground that Anup Singh compromised the suit with 
Umrao Singh and gave him Rs. 29,000. But there does not appear 
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inos and Gopi Lnl. Lain KiPhori Chanrl ji deposed that Jain Agarwalas 
ABHAnri Bislmus both adopted married and unmarried boys^ and there 

Kvmn ^vas no limit to age. Ho bimsel f was adopted by Lala Chliote Lalji. 
Err CiiAKP. He .stated that Baebu Bal, Cbait Mai and Baijnatli Chaiidhri 
were ndo])tcd after marriage; that Baclni X/sl ^vas adopted when 
bo wn.s 25 years old, Cbait iSIal when bo was 30 years olct and 
Baijnatli when bo was 45 years old- The witness attended, he 
snid, the adoption eeremony of Biiijnath. Another witness, 
Lala Sobha Lalji, deposed to the same^praciice, and stated that 
ho himself was adopted after bis mnrri.age by his paternal uncle 
Govind Ram and that ho became tlie owner of Govind Ram’s 
projiorty. Ho also deposed to tbe adoptions of Baebu Lai by 
Dcbi Lai and hfaldmii Mai by Nnrsingh Lai after their mar- 
riages. Tlie ritual of adoption amongst these Jaipur Jains is 
unlike that which prevails amongst tlie Jains in this Province. 
According to the evidence of these %Yitnesses it consists of tbe 
tying of a turban on the head of tbe adopted boy. Tbe fact, 
bowovor, that amongst Agarwala Jains in the Jaipur State mar- 
riage is no bar to adoption is suggestive as showing that amongst 
them the restrictions impo.sed by tbe Brabmanical piiests and 
prevailing amongst Hindus proper are not regarded ns binding 
upon that branch of the J nin community. 

Hot including the Jaipur instances, we have thus establisbed 
to our satisfaction upwards of 80 instances of tbe adoption of 
I married boys amongst tbe Jains in theSnbaranpur, MuzaJarungar, 

Meerut, Delhi and Karnal districts. The evidence given in sup- 
■ port of 16 of these instances is unrebutted, in 13 instances the 
adopted sons themselves gave evidence in proof of their adoption 
and showed that they had got the property of their adoptive 
fathers. In five instances either the adoptive or the natural 
father gave evidence in support of the adoption. 

The proof in some instances is stronger than in others — but 
w’e think that in all, with the exception of those which we have 
rejected as not satisfactorily proved, it is sufficient to satisfy an 
unprejudiced mind beyond reasonable doubt. 

The number of instances so proved is remarkable in view of 
the smallness of the Jain population in this Province. Ordina- 
rily -unmarried boys would be selected for adoption, the choice of 
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presence. Questioned as to how he came to know that Murari 
Lai was married, his answer was that when he was adopted his 
wife accompanied him. The only rebutting evidence in tliis case 
' is that of Bhagvrant Rai, who made the bald statement that hTand 
Lai’s widow did not adopt anyone. In cros— examination he 
admitted that he had no friendship with Murari I^al, who was 23 
or 24 years old, and he was unable to state how many times he 
was married. He also said that he must have been married, 
but he was not aware of the marriage, and that Nand Lai’s wife 
did not appear before him. It is clear that this witness has no 
knowledge whatever of the family. We see no reason for 
rejecting the evidence of Jugul Kishore, as did the learned Subor- 
dinate Judge, on the ground that neither the natural father or 
adoptive mother of Murari Lai was examined, and that the 
evidence of Jugul Kishore was not reliable. Jugnl Kishore is 
a man of substance, holding zamindari property and being also 
engaged in money dealings. He pays Rs. 136 odd income-tax 
and gets over a thousand rupees in annual profits from his 
zamindari. We see no reason for distrusting his evidence. 

The adoption of Beh'ari Lai by the widow of one Jawahir Lai, 
that of Kanhaiya Lai by Salig Eam’s widow, and of Sujan 
Chand by Amir Chand are proved by the uncontradicled evi- 
dence of Shiam Lai, a resident of Meerut. He deposed that 
married as well as unmarried boys were adopted, and tliat the 
custom had been in vogue since the time of his ancestors, and 
that he had heard of- it from them. He himself attended at the 
adoptions of 8 or 10 married boys, and amongst others the adop- 
tion of Behari Lai by the widow of Jawahir Lai, the adoptive 
mother, who belonged to witness’ family, she being his paternal 
grandmother. He stated ; — In my famil" at Binauli my 
paternal grandmother, who was the 'wire of Jawa’.nr Lai, adopted 
Behari Lab” And then he nr-osee-'ieoi to say that in addition to 
this adoption the Wife of Mohon La; awonted Ch.anohal Jiai in. 
IMauza. Haldwr'ri in tS'i-e ss-we Ibav/K; the ’-vjfe of BaJig 


Rarn adopted Kknhai_7^ TjiU- Tr-.w. hie refers to eeveraj ot-’;er 
fiimd&r adoptions,: rind otivtio; fL of fivjan Cham:' ho 

Baghpit. by- ^ min Chand Coth. Jn; wud, 

took plaOn-a litt-e' rmre ihrin -JC y oir 
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1908 Dntliika Mitnunsa aud Dattika Chandrika observe that they “had 

Ashakfi occasion in a late case to dwell upon the mixture of morality, 

KvNWAn religion and law in the Smritis— jRao BaUva,nt Singh v. Rani 

Btrp (Jhakd. Kishovi (1). They had to decide whether a prohibition on 

alienation of property away from a man’s family, certainly 
based on religious grounds, had a purely religious or also a legal 
hearing,^’ They then said: — “All these old text books and 
commentaries are apt to mingle religious and moral considera- 
tions not being positive laws wn'th rules intended for positive 
Jaws. In the preface to his valuable work on Hindu law. 
Sir William Macnaghten says : — ' It by no means foIlow.s that 
because an act lias been prohibitecl it should therefore be con- 
sidered as illegal. Tiie distinction between the vinculvm juris 
and the vinculum ‘pitdoris is not alwaj’s discernible,’ They 
now add that the further study of the subject necessary for the 
decision of these appeals has still more impressed them with 
the necessity of great caution in interpreting books of mixed 
religion, morality and law, lest foreign lawyers accustomed to 
treat as law what they find in authoritative books and to admi- 
nister a fixed legal system, should too hastily take for strict law 
precepts which are meant to appeal to the moral sense, and should 
thus fetter individual judgments in private afiairs, should intro- 
duce restrictions into Hindu society aud impart to it an inflex- 
ible rigidity never contemplated by the original law-givers.” 
This is weighty aud suggestive language. Again, treating of the 
weight to be attached to the Dattika Mimansa and Dattika 
Chandrika, their Lordships at y)age 474 , referring to the view 
expressed by Knox, J., that the authonfcy of these works was open 
to examination, explanation, criticism, et cetera, while not accept- 
ing this view, observe that “ so far as showing that caution is 
required in accepting their glosses where they deviate IVom or 
add to the Smritis, their Lordships are prepared to concur with 
the learned Judge.” How in view of the fact that the Jains 
dissented from Hinduism more than 2| centuries ago, at 
a time when, so far as the authorities go, no trace of the 
restriction of marriage existed in the matter of adoption, and 
seeing that in primitive times the practice of adoption had no 
(1) (1898) L. R., 25 I. A., 54, at p. 69. 
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The facts of this case ave as follows : — 

The plaintiffs were usufmctiidry mortgagors. They brought 
a suit for redemption on the ground that the mortgage debt had 
been satisfied from the profits of the property mortgaged, but in 
that suit they did not claim any surplus profits. ‘They obtained 
.a decree for redemption on the 13th of May 1906, without 
payment, on the finding that the mortgage had been satisfied as 
alleged in 1280 Fasli, and in execution of that decree they got 
possession of the mortgaged property. 

Thereafter the suit out of which this appeal arose was brought 
by the plaintiffs mortgagors to recover excess profits realized by 
the defendant after the satisfaction o'f the mortgage debt and 
before redemption. The Court of first instance (Subordinate 
Judge of Shahjahanpur) dismissed the suit, holding that it was 
barred by the provisions of section 43 of the Code of Civil Pro- 
cedure. On appeal by the plaintiffs the District Judge held that 
section 43 was no bar to the suit, and remanded the case under 
section 562 for trial on the merits. From this order the defend- 
ant appealed to the High Court. 

Babu Jogindro Nath GhaudhH, for the appellant. 

The Hon’ble Pandit Madan Mohan Mcdaviya, for the res- 
pondents. 

Aikman, J. — This is an appeal from an order of the learned 
District J udge of Shahjahanpur remanding a case under the pro- 
visions of section 662 of the Code of Civil Procedure. 

The plaintiff's, who are respondents here, brought a suit against 
the appellant in a Munsif's Court for redemption of a usufructu- 
ary mortgage. They obtained a decree and were put in posses- 
sion of the mortgaged property on the 13th of March 1906. They 
subsequently brought the suit out of which this appeal arises to 
recover from the appellant Rs. 5,000 on account of surplus collec- 
tions alleged to have been received since 1874, when the mort- 
gage debt was discharged by the usufruct of the property. The , 
suit was filed in the Court of the Subordinate Judge. It was dis- 
missed by him on the ground that it was barred by the provisions 
of section 43 of the Code of Civil Procedure. On appeal by the 
plaintiffs'^ the learned District J udge held that the suit was not 
barred and remanded it for decision on the merits. It is against 
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a married boy being the exception. We pointed out in Mano- 1908 
./lar Lai v. Ba'narsi Das that there is no restriction in the matter ^shabfi 
of age to be found in Mann or the Smritis, and that the adop- Ktjhwab 
tion of a married man of v'hatever age is not forbidden by the rup Chand. 
Mitakshara, and that there is no religious significance attached 
by the Jains to adoption. It is not the case of the plaintiff res- 
pondent that the rules of orthodox Hindus in the matter of adop- 
tion are applicable to the Jains. This case could not be set up, 
seeing that the ceremonies of investiture -with the sacred thread 
and of tonsure are unknown to the Jains, and that adoptions with 
the Jains are purely secular matters, while with the Hindus 
proi^er they have a religious significance. As we have pointed 
out, their Lordships of the Privy Council exposed the infirmity 
of the fundamental proposition laid down by Mr. Justice Mitter 
that the institution of adoption was an essentially religious insti- 
tution. We have shown that in several respects the practice 
prevailing amongst the Jains as regards adoption materially 
differs from that of Hindus proper. For example, it has been 
held that amongst them a widow is competent to adopt without 
the sanction of her husband — Maharaja Qovind Nath Ray y. 

Gulah Ghand (1). In Sheo Singh Rai v. Dahho (2) it was 
held that a sonless widow can adopt a son without the autho- 
rity of her husband. In Lahhmi Ghand v. Oatlo Bai (3) the 
authority of a Jain widow to make a second adoption on the death 
of the child first adopted was established. Again, it has been 
held that a Jain widow may adopt a daughter’s son. In Bombay 
indeed it was held that according to the Hindu Law in force in 
that presidency the adojition of a married asagothra Brahman 
was not prohibited — Dharma Dagu v. Ram Krishna Ghimnaji 
_ (4). It is only when we come to comparatively modern works, 
such as the Dattika Mimansa aud Dattika Chandrika, that we 
find restrictions imposed on adoption. These restrictions were 
undoubtedly the work of the Brahmanical priests of later times. 

Their Lordships of the Privy Council in the case of Radha 
M^ohan v. Karddi- Bihi^ to which we have already referred) 
pointing to the antiquity of the Smritis as compared with the 


(1) (1833) 6 S. D. A., 276. 

(2) (1878) I.. L. K., 1 All., 688, . 


(3) (1886) I. L. R., 8 All., 319. 

(4) (1886) 1. L. R., 10 Bom., 80. 
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1908 this article must not be construed so as to conflict with the provi- 
H aw dtv " sions of scction 43 of the Code of Civil Procedure, and must be 
deemed to refer to cases in which the mortgagor has got posses- 
Sinqu. sion of the mortgaged property otherwise than by means of a'suit 
. ' for redemption. . 

For the above reasons I would allow the appeal with costs. 

Karamat Husein, J. — The facts which led up to this appeal 
are that a suit for redemption (No. 591 of 1904) was brought in 
the Court of the Munsif of Shahjahanpur. The plaintiffs in that 
suit did not claim any surplus collections made by the mortgagee 
in possession, nor did they obtain any permission to bring a separ 
rate suit for such collections. They got possession of the property 
in execution of the decree for redemption on the I3th March 
1906, without any payment, as it was found that the mortgage 
debt had been satisfied from the profits of the mortgaged property 
before 1280 Fasli. On the 1st of May 1906, the plaintiffs brought 
a suit for the recovery of the excess profits realized by the defen- 
dant after the satisfaction of the mortgage money and before re- 
demption. One of the pleas in defence was that section 43 of the 
Code of Civil Proeed ure barred the suit. Th e Court of first instance, 
accepting the plea, dismissed the suit. On appeal by the plaintiffs 
' , ' the learned District Judge set aside the decree of the first Court 
and remanded the case under section 562 of the Code of Civil 
Procedure. The lower appellate Court came to the conclusion that 
section 43 of the Code of Civil Procedure did not bar the suit and 
that the cause of action for the surplus arose subsequently to that 
for redemption and was a distinct cause of action. The defend- 
ant has appealed to this Court. It is argued on his behalf that the 
cause of action for surplus profits in a redemption suit is not sepa- 
rate from the cause of action for the recovery of the possession of 
the property mortgaged and that the mortgagor in such a suit has 
only one single cause of action against the mortgagee in possessiou. 
This contention, I am of opinion, is perfectly sound. The com- 
prehensive character of suits relating to mortgages and the obli- 
gation incumbent on litigants to see that the decree in them covers 
all rights is well known — Vinayah v. Daitatraya (1) — and a 

(1) (1902) I. L. R., 26 Bom., 661, at p. 668. 
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]’eligious basis ; also in view of the fact, which is admitted, that 
the practice of adoption amongst the Jains is necessarily unlike 
that observed amongst the Brahmans and, Vaishiyas, as we 
have ali’eady pointed out, it might be thought that the onus of 
proving the existence of a restriction upon adoption in the case of 
the Jains such as prevails amongst Hindus proper lay upon the. 
party making this assertion. In view, however, of the ruling of 
theii' Lordships of the Privy Council that in Jain cases it rests 
on the party alleging a custom or practice at variance with that 
of orthodox Hindus to prove his allegation, we have treated this 
burden as one which lay upon the defendant appellant. This 
onus he has, in our judgment, satisfied, and we remain of the 
opinion which we expressed in Manohar Lai v. Bariarai Das 
that the marriage of a Jain is no bar to his adoption. 

We therefore allow the appeal. We set aside the decree 
of the Court below and give a declaration that Jambu Prasad 
was adopted by Musammat Asharfi Kunwar and that his 
adoption is valid, and we dismiss the plaintiff’s suit with costs 
in both Courts. 

Appeal decreed. 

Before Mr. Justice Aihman and Mr. Justice Karamat Husein, 

RAM DIN (Defendakt) d. BHUP SINGH akd otheeb (Piaintiffs).* 
Civil Procedure Code, seotionid — Usufructuary mortyage—Suit for redemp' 
tion — Sulsequent suit to recover stirpl^s yroJlts^Aot No, XT oy 1877 
{Indian I/imitation Act), Schedule II, Article lOS^Acf No. IF of 1882 
{Transfer of Property Act), section 92. 

In a suit for redemption of a usufructuary mortgage the mortgagor is 
bound to claim for surplus profits, if any, payable by the mortgagee. Section 
43 of the Code of Civil Procedure is a bar to the recovery of sneb profits by 
means of a separate suit. 

Article 105 of tbc second schedule to tho Indian Limitation Act, 1877, 
applies to a case where the mortgigor gets possession otherwise than by means 
of a suit for redemption. 

Finayak Shivrao Bighe Dattatraya Gopal (1), Rukhminihat r. VenJsa^ 
tesh (2), Satyabadi Bchara v. Harabati (3), Kashi v. Bajrang Prasad (4) and 
Baloji Tamaji Pothar v. Tamangouda (6) referred to. 

• First Appeal No. 30 of 1907, from an order of C. D. Steel, District Judge 
of Shahiahanpur, dated the 5th of January 1907. 

(1) (1902) I. L. R., 26 IBom., 661. (3) (1.307) I. L. R.. 34 Calc., 223, 

(2) (1907) I. L. B., 31 Bom., 527. (4) (1907) I. L. R., 30 All., 86. 

(6) (1869) 6 Bom., H. C. Rep., A. 0. J., 97. 
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position of n mortgagee in possession is very different from that of 
n t rospns^-er. Uo possession of the mortgagee before redemption 
is poB-rssion for t!io rnortgfigor and he « breoraes a trustee for the 
mortgagor after be lias been (Ashbiirner on Ejuity, 

p. 258). Hedms, ihereforc, to deliver i)056e,-sion of the mortgaged 
property and to " account- for his gro-s receipts from the mort- 
gaged property '' (section 76 of the Transfer of Property Act). 
“3 ho po^so?fion of a trespasser is of on adverse natui’c and seetion 
44 of t)ie Code of Civil Procedure slroxTS that the cause of action 
for niosnc profits is distinct from that for the recovery ofim- 
niovcal)lc property. In India 'Hhc policy of the law has been 
to allow a plaintiff to enforce a claim for possession of land and 
for mesne profit either in one suit or two ns he might think 
proper, but at tlio same time to induce him, if there is no reason 
to (ho contmry, to dispose of his whole claim in one suit only/' 
Ki^hori L<d Jloy v. ,%nrut Chnndcr Mnzumdar (1) quoted 
willi approval in Lalcsnor JJiihui v. Janhi Bili (2). Such being 
the distinction between a claim for surplus collections in a re- 
dornplion suit and n claim for mesne profits in a suit in ejeet- 
inont, the cases of Mon Mohun Sirkar v. The Secretary of State 
for India (3) and of Ram Dayal v. Madan Mohan Lai (4), 
whiclv deal with the suits for mosuo profits, have no hearing upon 
the caso beforo me. 

Maksud Ali v. Nargis Dye ip) nud Amanat Bibi v. Imdad 
Husain (G) have also nothing to do with a suit for surplus 
profits brought after a suit for redemption. 

It is contended on behalf of the respondent that article 105 of 
the Indian Limitation Act (No. XV of 1877) provides three 
years’ limitation for the recovery of surplus collections received 
•by the mortgagee from ihc date when the mortgagor re-enters on 
the mortgaged property, and that this indicates that there can be 
a separate suit for excess collections. 

The article in my opinion contemplates a case other than that 
of redemption. When a mortgagor takes possession of the mort- 
gaged property, not in execution of a decree for redemption, hul* 
in some other Way, then article 105 applies. In Baboo Gour 
gj g882)LL.P..8 Cak., 693^ 




2 irel I l! B:, ircalc; 615. (5 I892) I. L. E 20 Csic. 32., 

(3) (1890) I. L, E., IT .Cnlc., 968. ^ (6) (1888) L. R, 15 I. A., 108. 
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that order of remand that the defendant, has preferred this 
appeal. 

In my opinion the appeal must he allowed. The learned 
District Judge has written a careful judgment, but I cannot agree 
with the conclusion at which he has airivedi He says : — “ The 
cause of action on the 17th of December 1904, the date of the 
institution of the case in the MunsiPs court, was the retention of 
the property. The whole claim which the plaintiff was entitled 
to make then on that cause of action was to say : — ‘Give me poss- 
ession of the property’.” This is a view which I cannot accept. 

The plaintiff had another remedy, which he was hot only enti- 
tled to sue for but bound to sue for in the previous suit, and that 
was to have an account taken and a decree passed for any surplus 
received by the mortgagee after discharge of the mortgage debt. 
As remarked by Jenkins, C. J., in Vinayah v. Datiatraya (1), 
“ a redemption suit has for its purpose the complete adjustment 
of the rights of the parties, and the decree when properly framed 
- provides for matters even up to the time when it is ultimately 
carried into effect.” 


The decisions in Mukhminihai v. Venhcitesh (2), ScUyahcicli 
Behara v. Harahati (3) and Kashi v. Bajratjg JPrasad (4) are 
also in favour of the appellant, and we have not been referred 
to any case in which a suit like the present has been held to be 
maintainable.- In the case of RuJcminibai v. VenJcatesli f2) the 
subsequent suit of the mortgagee was held to be barred either 
under section 13 or section 43 of the Code of Civil Procedure. 
Section Id will not apply to this case, as the Court which tried 
the pievious suit \ a- not a Court competent to try the present suit ; 
but the provisions of section 43 are sufficient to bar this suit. 

The learned District Judge in support of the conclusion to 
which he came relies on article 105 of the second schedule of the 
imitation Act, which prescribes a period of limitation for a suit 
) a mortgagor after the mortgage has been satisfied to recover 
surp us collections received by the mortgagee, and gives as the 
time from which the period begins to run the date when the 
mortgagor re-enters on the mortgaged property. In my opinion 


(1) (1912) I. L. E., 26 Bom.. 661 

(2) (1907) I. L; R., 31 Bom.; 627.' 


(3) (1907) I, L. R., 34 Calc., 223. 

(4) (1907) I, L. B., 30 All., 36, 
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■ Tlio facts of this case- are as follows ; — 

Mufammat Wilayati Begnm was entitled to an undivided 
sliare of the estate of ono Nihali Begam consisting of a 16 
biswansi zaraindari share of a mahal and also sir land apper- 
taining thereto. »She brought a suit against Ali Sher Khan 
and others for recovery of this share, and on the 12th of - 
Dccoinhor 189G got a decree for possession. This decree was 
not put into execution until the 6th of December 1899. Formal 
possession was given in 1900. While this suit was pend- 
ing, ono Raghunath Das, who had obtained a simple money 
decree against Ali Sher Khan and the other defendants to the 
suit of Wilayati Begnm, attached and sold the property in which 
Wilayati Begam was a share-holder, and at the auction sale the 
defendant, Nand Kishor’o, became the purchaser on the 20th of 
August 1895. In 1899 ho got possession of the, property , bo 
purchased. Wilayati Begam applied in the mutation department 
to have her name recorded in 'respect of her share, but Kand 
Kishoro filed an objection and the objection was allowed. There- 
upon Wilayati Begam instituted the present suit on the 25th of 
July' 1904, praying for a declaration of her title to the share 
decreed to her in 1896. 

The Court of first instance (Munsif of Etah) decreed the plain- 
tiff’s claim, but this decree was reversed on appeal by the Addi- 
tional Judge of Aligarh, and on second appeal to the High Court, 
the plaintiff’s appe.al was dismissed on the ground that the .-suit 
was barred by section 244 of the Code of Civil Procedure. It was 
held that the case fell within the ruling in GulzariLal v. Madho 
Ram (l)j that Naud Kishore w'as, as the purchaser in that, case, , 
the representative of the judgment-debtor within the. meaning of 
section 244, and that the question raised was one relating to- the 
execution of the decree, and that that question was only deter- 
minable by the Com't executing the decree. Against this decree 
the plaintiff appealed under section 10 of the Letters Patent. 

Maulvi Abdul Majid, for the appellant. 

. W. union, for the-respondent. 

Stanley, C.J., and Bubkitt, J. — The facts of this case 
are fully set out in the judgment of the learned Judge ofthis 
Court from whose decision. this appeal has beeu. preferred. They 
(1) (1904) I L. B.I26 All„ .447. 
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mortgagor in a redemption suit has not only to claim possession, 
where the mortgagee has it, but he has also to claim surplus colle- 
ctions if any. His cause of action in a redemption suit is a single 
cause of action, and a demand for the excess collections, if any, 
forms an essential part of his whole claim in respect of that cause 
of action, and hence, if the plaintiff in a redemption suit succeeds, 
the- Court has to pass a decree, ordering that an account shall be ' 
taken (section 92 of the Transfer of Property Act). Regarding 
the principle already stated, the learned Judges in the case of 
Baloji V. Tamangouda ( t) remark : — “ In this case the plaintiff", 
who claims under the mortgagor, sues to recover over-payments 
on account of a mortgage which has been redeemed. We are of 
opinion that the claim which arose out of the cause of action when 
the suit for redemption was filed was that the plaintiff", the mort- 
gagor, was entitled, first, to recover possession of the mortgaged 
property on the ground that the mortgage had been satisfied out 
of the rents and profits received by the mortgagees, and, secondly, 
to get back any sum overpaid, and that therefore, the first suit 
should have claimed both possession and the surplus as required 
by section 7 of the Code of Civil Procedure, which provide 
that ‘ every suit shall include the whole of the claim arising 
out of the same cause of action.^ The proper decree would have 
been to order payment of the surplus, on the ground that the 
mortgagees were trustees of the mortgagor and that the money 
in their hands belonged to them.’^ 

There in fact may be suits for redemption in which a demand 
for a surplus directly flowing from a settlement of accounts may 
be CO* eccien-sive with the to/ioie claim of a mortgagor in respect 
of his cause of action to redeem. The right to claim the shrplus 
profits is synchronous with the right to claim possession of the 
mortgaged -property, and to hold that the cause of action for 
claiming excess collections accrues when the mortgage debt has 
been satisfied is inconsistent with the principles on which the 
law of redemption is based. 

The question of accounts in a redemption suit must not be 
mixed up with the question of mesne profits in a suit for the 
recovery of immovable property against , a trespasser, for -the 
(1) (1869) 6 Boin., H; C. Rep., A. C. J., 97, at p. 99* 
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declaring her title to that share. She could nob in that 
WiiATATi V suit ^have got more than formal possession. She could not obtain 
physical possession without instituting partition "proceedings. 
eShobh! proceedings in execution in that suit, therefore, ended with 

the delivery of formal possession — Jcfgo.n Nath y, Milap GhcCnd 
- (1)* Wilajati Begam having got formal possession in execution 
thereby exhausted all the remedies open to her in that suit. 
Physical possession could only be obtained by partition in the 
Revenue Court. Now let us see w'hat was the position of Rand 
Kishofe. He purchased the property in dispute pendente lite, 
that is, during the pendency of the suit of- Wilayati Begani, and 
therefore became bound by the judgment which was obtained 
by the plaintiff against Ali Sher Rhan and others. An aliena- 
tion or assignment pendente lite is not permitted to affect the : 
rights of other parties to a suit unless it disables the party who 
makes the alienation from carrying out the order of the Court, in 
which case the alienee or assignee must be brought before the 
Court. In the present case all that the plaintiff was entitled to 
was a declaration of her title to her share in the estate of Nihali 
Begam, and there was no necessity to bring Rand Kishore, the 
purchaser pendente lite, before the Court. It was argued before 
us on behalf of the respondent that the plaintiff ought to have 
applied to have Rand Kishore added as a party and to have' 
obtained a decree against him. But it appears to us that it was 
not obligatory on the plaintiff to make any such application. If. 
she had made it, it would have rested in the discretion of the 
Court to grant or refuse the application. Row a grantee pew- 
dewte Zite cannot question the decree or any proceeding in the 
cause which from the nature of the suit and the relief prayed for 
might naturally result. The practice under the Judicature Act 
in England is similar in this respect to that prevailing in this 
country under the Civil Procedure Code, and in England the 
addition to the array of parties of a purchaser pendente lite is 
ordinarily not regarded as necessary — Kino v. Budkin (2), also 
Daniel’s Chancery Practice, 6th edn., p. 256. In view then of 
the fact that the plaintiff appellant in her former suit obtained 
all the relief to which she was entitled as a co-sharer in au 
(1) (1906) I. L. R., 28 AIL, 722. . (2) (1877) L. B., 6 CL, D., 160, *t p. 162, 
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KisJien Singh v. Sahay Fuheer Ghund (1) it was ruled that a 
suit for redemption does not debar the mortgagor from afterwards 
suing the mortgagee in possession for mesne profits payable 
between the date of suit and the execution of 'the decree for 
redemption. In that case the mortgagor, as has been observed 
by the learned judges in Sdtyabadi Behara v. JSarahati (2), bad 
sued under Eegulation I of 1798, while the scheme of the 
Transfer of Property Act is quite different. For the reasons 
given above I would allow the appeal. 

By the Cotjet. — The order of the Court is that the appeal be 
allowed. The order of the learned District Judge remanding 
the case under section 562 of the Code of Civil Procedure 

is set aside, and the decree of the Court of first instance is 

' « 

restored. The appellant will have his costs here and in the Court 

below. 

Appeal decreed. 


jBefore.Sir John Stanley, Knight, Chief Jnttice, and Mr, Juttioe Sir William 

BvrJcitt. 

WILAYATI BEQAM (PiArwripF) HAND KISHORE (Defbndxnt).* 
Civil Frocedure Code, tection 244 — Question relating to the execntio7i, dif 
charge or satisfaction of the decree — Contest loiween the holder of a 
decree for an undivided share of joint property and an auction purchaser 
pendente Hie, 

One Wilayati Bcgam obtained a decree for posBossion cf a share in 
certain joint and undivided zaniindari property, and this decree was executed 
go far as might be by delivery of formal possession. While the suit in which 
this decree was passed was pending, one Ilaghunath Das obtained a simple 
money decree against another co-sharer in the zimindrri, and in execution 
thereof brought the property to sale and it was purchased by Nnnd Kishorc. 
Hand Kisboro got possession. Wilayati Begam applied for mutation of names 
in her favour, but was resisted by Nand Kishore, and accordingly instituted a 
suit against Nand Kiihore praying for a declaration of her title ns against him. 
Seld that such a suit was not obnoxious to the prohibition contained in 
section 244 of the Code of Civil Procedure. Culzari Lai v. Madho Sam (3) 
distinguished, Jagan Nath fV. Milap Chand (4) and Kino v. Mudhin 
referred to. 


♦ Appeal No. 63 of 1907 under section 10 of the Letters Patent. 


(1) (1867) 7 W. E., 364. (3) (1904) T. L. E., 26 All., 447. 

(2) (1907) I. L. E., 34 Calc,, 223. (4) (1906) I. L, E., 28 All,, 722. 

(6) (1877) L. B.; 6 Ch. D., 160, 
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of shops and temples. The defence setmp by the defendant -was 
that this rent liad never been paid and was not leviable , by the 
plaintiff. 

The Court of first instance (Munsif of Muttra) decreed the 
plaintiff’s claim, and this decree was aflSrmed on appeal by the 
Additional Subordinate Judge of Agra, the lower Court finding 
that the alleged custom was proved. On second appeal, these 
decrees were sot aside by a single Judge of the High Court, and 
•the plaintiff’s suit dismissed^ upon the ground that the payment 
claimed was in the nature of a cess, and, being unauthorized, was 
not'legally recoverable. From this decree the plaintiff appealed 
under section 10 of the Letters Patent. 

Babu Jogindro Nath Ghaudhriy for the appellants. 

Lain Kcdar Nath, for the respondent.* 

Stanley, C.J., and Bubkitt, J. — The jdaintiff* appellant is 
the zamindar of the village of Badbakund in the district of 
Muttra and the defendant occupies a house in the of that 
village. The claim of the plaintiff is to recover three years’ rent 
of the house. so occupied by the defendant. Under the wajib*ul- 
arz of the village the zamindar is declared to be entitled to one 
talM{ that is, 6 pies) per month for every house from the occupants 
of the village and also from the owners of shops and temples. 
The defence -set up by the defendant was that this rent had 
never been .paid and was not leviable by the plaintiff. The 
Court ‘of first instance decreed the plaintiff’s claim and this 
decree was aflSrmed on appeal, the lower Courts finding' that 
the alleged custom was proved. On second appeal, however, the 
learned , Judge of this Court allowed the appeal, reversed .the de- 
cision of the Courts below and dismissed the plaintiff’s -suit.* 
The judgment is largely based on the meaning of the ward 
‘^gharghanna^’ which is used in the wajib-ul-arz as descriptive 
of the money payable to the zamindars in respect of houses in the 
village. The learned Judge observes that the word "ghar- 
ghanna ” is understood to be a house-tax. For this- no autho- 
rity is cited. Ho also states that the contention on behalf of the 
defendant was that a house-tax is a cess, and that before a zamindar 
can recover a cess, it must first find;a.placein •the,liBt^p^epared■by 

• See Weekly Notee; 1907, p. 247, e. v. Shank&r<e. Balwamt. 
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are' nob compHeated.' The plaintiff Musa mmat WilayabrBegam 
was entitled to an undivided share of the estate of one Nihali 
Begam consisting of a 16 biswansi zamindari share of a mahal 
and also sir land appertaining thereto. She brought a suit against 
Ali Sher Khan and others for recovery of this share, and on the 
12th of December lh96 got a decree for possession. This 
decree was not put into execution until the 6th of Deoember 
1899.. Formal possession was given in 1900. While this suit 
was pending, one Raghunath Das, who had obtained a simple 
money decree against Ali Sher Khan and the other defendants to 
the suit of Wilayati Begam, attached and sold the property in 
which Wilayati Begam was a share-holder, and at the auction 
sale the defendant Nand Kishore became the purchaser on the 
20th of August 1895. In 1899 he got possession of the property. 
BO purchased. The plaintiff appellant applied in the mutation 
department to have her name recorded in respect of her share, 
but Nand Kishore filed an objection and the objection was 
allowed. Thereupon the suit out of which this appeal has arisen 
was instituted on the 25bh of July 1904. 

The Court of first instance decreed the plaintiff’s claim, but. 
this decree was reversed on appeal, and on second appeal to 
this Court the learned Judge dismisBed the appeal on the ground 
that the suit was barred by section 244 of the Code of Civil 
I’rocedure. He held that the case fell within the ruling in 
Qulzari Lai v. Madho Ram (1); that Nand Kishore was, at 
the purcha.ser in that case, the representative of the judgment- 
debtor within the meaning of section 244, and that the question 
raised was one relating to the execution of the decree, and that 
the question was only determinable by the Court executing the. 
decree. 

Now, was the question raised one relating to the execu- 
tion of the decree ? This is the important question. Them is 
an aspect of the fact'} which does not appear to have been . 
present to the mind . of the learned Judge, and no doubt was not. 
brought to his notice in argument. Musammat Wilayati Begam . 
was entitled only to an undivided share of the property of Nihali 
Begam, and could not in her former suit obtain more than ta 
— • ( 1 ) (1904) Il.-L. R., 26 All.,;;447, , . 
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lief ore Mr. Justice Sir George Knox. 

KHIALI EAM (PiAiKTirr) HIMMATA and othees (Defendant).* 
Act m. Ill 0/1877 {Indian Segistration Act), tcciion- bO— Mortgage— Sale 
of jij Opel ty comprised in an unregistered mortgage — Lialiility of ptirchater 
— Notice, 

Piopcrty was purchased which 'Was the suhj ect of an unreg'istered mortgage, 
the I'cgisti’.itiou of which was not compulsory. The imrchaser had no notice 
of the mortgage at the time of execution of the sale-deed in his favour, hut 
roceivect notice before the sale-deed was registered. Meld that the mortgage 
was binding on the purchaser. The principle of Niwan Singh v. Jadho Singh 
(1) and Nhilchi Itai v, Gdit Narain Singh (2) applied, 

The faefcs of this case are as follows : — 

One Kbiali E,am was the holder of an unregistered mortgage- 
deed, dated the 27th of January 1895. The deed was one the 
registration of which was not compulsory under the Indian Regis- 
tration Act, He sued the obligors of the deed toh’ecover the 
money due under his deed and in default to bring to sale the 
property hypothecated in the deed. He also added to the suit 
as a party one Bhoja, who had purchased the same property 
under a sale-deed, dated the 8th of February 1905, but not regis- 
tered until the 7th of April 1905. The Court of first instance 
(first Additional Munsif of Meerut) dismissed the claim, and the 
lower appellate Court (Additional District Judge) on appeal 
arrived at the same finding. It held that there was no evidence 
to show that the respondent, Bhoja, had any knowledge of the 
plaintiff’s mortgage on the date of the sale ; but it further found 
that a notice was served on Bhoja after the execution of the sale- 
deed, but before its registration. The lower appellate Court held 
that as there was no evidence to show tbat/he respondent, Bhoja, 
had notice on the date be got the sale-deed executed, he was not 
bound to pay the amount of the mortgage. The plaintiff 
appealed to the High Court. 

Munshi Gulzari Lai, for the appellant. 

Babu Surendra Nath Sen, for the respondents. 

Khox, J. — This second appeal arises out of a suit brought by 
Kbiali Ram. Khiali Ram is a bolder of an unregistere d 

* Second Appeal No. 3 of 1907, from a decree of Mubammad Ahmad Ali 
Khan, Additional Judsre of Meerut, dated rbe 20tb of September, 1900, confirm- 
ing decree of Ram Chandra Chaudhri, Additional Munsif of Meerut, aaroa 
the 6tb of January, 1906. 

(1) (1896) I. L.E,, 19 All., H5. (2) (1903) I. L. E., 26 All.) S66. 
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ivided estate, and that she obtained formal possession of her 
re in execution of the decree passed in that suit, vre do not 
ik that the ruling in the case of Gulzari Lol v. Madho M(L711 
bars her right to maintain the present suit. When the defend- 
resisted her claim to have her namo recorded as owner in 
aect of her share, she was, we think, justified in instituting 
suit out of which this appeal has arisen, which is one in sub- 
ace for the declaration of her title to a share as against the 
endant, who in the mutation proceedings denied her title, 
reby throwing a cloud on it. She cannot obtain proprietary 
session of the share unless she takes partition proceedings, 
L in so far as the Court of first instance granted her a decree 
proprietary possession, that decree cannot be upheld. We 
aw the appeal, set aside the decree of the learned Judge of 
B Coui’b and also the decree in the lower appellate Court apd 
tree the plaintiflF's claim for a declaration of her title ns claimed 
bh costs in all Courts. 

Appeal decreed. 

Before Sir John Sianlcy, Knight, Chief Justice, and Mr. Justice 
Sir William Burkitt. 

BALWANT SINGH akd ANoincB (Piaintiffs) v, SHANKAR 
(Defendant) • 

Wajih’uhars — Construction of document— Mouse tax— Cess— B.ent, 

Under the waj ib-ul-mz of a villogo called Radhakund tbo zamindar 
IB declared to bo entitled to one tajea (eix pics) per month for CTory honso 
3m the occupants of the village and also from the owners of shops and 
mples. Meld that this payment (which was called '* gharghanna was not 
houflC-tax, or cess, but merely ground-rent and did not require Bpocial 
notion. 

The plaintiff in the suit out of which this appeal arose was 
le zamindar of the village of Radhakund in the district of 
[uttra and the defendant occupied a house in the ahadi of'that 
llage. The plaintiff sued to recover three years’ rent of the 
juse so occupied by the defendant. The suit was based upon 
le wajib-ul-avz of the village which provided that the zamindar 
as entitled to one taka, (that is, 6 pies) per month for every 
ause from the occupants of the village and also from the owners 

• Appeal No. 68 of 1907 under section 10 of the Letters Patent, from » 
judgment of Griffin J., dated the 26th of July, 1907. 

. (1) (1904) I. L. R., 26 All., 447. 
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tliat in neither of these the facts ore exactly the same as 
the facts in the ])rcecnt case, Imt the principle that section 
oO of tlio Inclinn Ilegistration Act 'will* not a'V'ail to the 
holder of n subsequently registered deed over an earlier deed 
not conij ulsorilv registrable, if the holder of the registered deed 
nt the time of tho registration had notice of the earlier nnregis- 
t<'red deed; is ono, as I have already soid, which can easily be 
extended to and covers tlie position of the parties, in the case 
before me. At the time when Jthoja was informed by letter of 
th.o jdaintifl’s mortgage lie had ample time to reconsider his posi- 
tion and to rcftise to ngi.stcr tho deed. He had notice of the 
previous transaction sufiicient to put him on enquiry, and could 
have ascertained whctlier in taking the sole-deed he was or was 
not taking it subject to the incumbrance of 1895. The plea 
taken in appeal prevoils. Tho appcol is decreed, the decrees 
of tlio Courts below are set aside, and os this decision is 
upon n preliminary jioiut, upon which the Courts below have 
erred, the case will he roturned to tho Court below under 
section 562 of the Code of Civil Procedure with directions 
to ro-admit it on its file of pending cases and dispose of it accord- 
ing to law. Costs here and hitherto will abide the event. * 

Appeal decreed and cause remanded. 


Before Mr. Justice JtieJiards. 

KHAIRATI (Dr-rcKDAKT) r. IJANKI BEGAM (Pi.&iNTirF).t 
Act Bo, JV o/lSSU {Transfer of Troperty Act), section 85 — Mortgage— 
Suit for sale on a mortgage— Farties, 

Wliotlier or not section 85 of tlio Transfer of Property Act, 18S2, refers 
solely to persons intorcstod in tlio equity of redemptiou, it is not essential to 
join ns n parly defendant in a suit for sale on a mortgage a person whose 
interest in the mortgaged property, if it cyists, would bo antagonistic to the. 
claims of both mortgagor and mortgagee. Jaggeswar JDatt v. Bhuhan Mohan 
Mitfa (1) referred to. 

The facts of this case are as follows ; — 

The defendant in the suit out of which this appeal arose— 
one Khairati — lield a mortgage, dated the 10th of December, 

♦ [Of. also Tejpal v. Qirdhari Lai, supra p. 130 — ^Ed.] 
f Second Appeal No. 23 of 1907, from a decree of D. E. Lyle, District , 
Judge of Morndnhnd, dated the 3rd of December 1906. confirraing n decree ot 
Deoki Kandan Sabi, Munsif of Moradabad, dated the 7tb of August 1905. 

(1) (19G6) I. L. R. 33 Calc,, 425. 
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the Settlement Officer and be sanctioned ])y the 'Local Govern- 1903 
ment as provided for by section 66 of ActiTo. XIX of l87o. The 
learned Judge then refers to section 56 and section 86 of the Laud Sinoh 
R evenue Act, III of 1901, and holds that, reading these two Shakkab. 
sections together, it was the intention of the Legislature that no 
demands apart from rent by a landlord against tenants should be 
recognized in the Civil Courts which had not been recorded by 
the Settlement Officer and sanctioned by the Local Government 
as regular cesses. Now in the first place we may point out 
that the only rent demanded by the zamindar in respect of the 
occupation of houses in the abadi of the village is this charge of 
* half an anna per month. No other rent is payable. Section 66, . 
therefore, has no application, because it refers to cesses which are 
payable by tenants in addition to the rent paid by those tenants. 

The charge in question is not a charge in addition to any rent. 

It is in fact the rent paid in respect of the site upon which the 
house of the occupier stands, or in other w'ords a ground rent. 

Section 86 has alp, we think, no application, for this reason, that 
the reservation sanctioned by the wajib-ul-arz of a monthly 
payment is the reservation of a ground rent and not a- cess 
within, the meaning of the Revenue Act. We think that the 
learned Judge of this Court was wrong in the interpretation 
which he put upon the word gharglianna” as u-ed in the wajib- 
ul-arz, and that that word means nothing more than the rent 
payable in respect of the houses in the abadi of the village and 
is in no sense a house-tax or cess, as laid down by him. We 
therefore allow the appeal, set aside the decision of the learned. 

Judge of this Court and restore the decree of the lower appellate 
Court with costs in all Courts. 

Appeal decreed. 
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claimed the property. Her elaim^ however^ vras adverse to be 
mortgagor and mortgagee. . Khairati could not admit her clai 
To do so would be fatal to his mortgage and the suit on f( 
thereof. 

In the case of Jaggeswar Dutt v, Bhuhan Mohan Mitra ( 
it was held that adverse claimants ought not to be made parties 
a mortgage suit for the purpose of litigating their titles, and tli 
the only proper parlies to such a suit are persons interested in t 
equity of redemption. In a carefully considered judgmei 
Mookerjee, J., gives many cogent reasons for such a propositk 
In the present appeal it is unnecessary for me to decide tt 
Khairati’s suit would have been bad had he joined Banni Bega 
as a party, but the Courts below have held that his suit was bs 
because he did not join her as a defendant. . 

I certainty agree with the learned Judges who decided the ca 
I have cited that as a general rule it would be highly inconven 
ent to allow adverse titles paramount to that of the mortgagi 
and mortgagee to be litigated in a mortgage suit. To do so won! 
cause the greatest confusion. Section 45 of the Code of Civ: 
Procedure provides that when causes of action are joined whic 
the Court considers cannot be conveniently tried or disposed c 
together it may order separate trials or any other order that ma 
be necessary or expedient. Possibly this enactment is sufficien 
and a suit is not actually bad became an adverse claimant is mad 
a party, I am, however, clearly of opinion that the 8uit_ o 
Khairati on his mortgage was not bad because he did not mak 
Banni Begam a defendant, and this is the only matter neeessar 
for decision in the present appeal. No one appears on behal 
of the respondent. 

I allow the appeal, set aside the decrees of both the Court! 
below and remand the case under section 562 of the Code of Civil 
Procedure to the Court of first instance through the lower appel- 
late Court with directions to readmit the suit under its original 
number in the register and dispo-e of it according to law. 
costs will be dealt with by the Court finally disposing of the ca^a 

Appeal decreed^ 

(1) (1906) I. L. R., 33 Calc ,425 
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that the respondent Bhoja had any knowledge of l.he pl^l^nl^^^^! 
mortgage on the date of the sale, but it fiuther I'ennd Ih/it 
a notice was served on Bhoja after the execution of (he fifihvdcfuh 
but before its registration. The lower appellate Coiii t ohnei'vt (I. 
further that as there was no evidence to show' that the roMpondoiit 
Bhoja had notice on the date he got the sale-deed exeoiitod, ho 
was not bound to pay the amount of the mortgago. Jn appOfil, 
it is contended before me that the rkpondent Bhoja Itoving 
received notice of the plaintiff’s mortgage before the rogh'.hvntlori 
of the sale-deed in his favour the said respondent is hotind hy 
the same. 

The learned vakil for the respondents takes his B^^r^d unon 
the provisions contained in sections 47 and dO of tie Tr;rlir,.n 
Kegistration Act, and he cites, in .'nnnrrr r£ hfg ro-itior, ■.le 
. principle laid down in Hasha v. Marko Jsnhfj Grjurshnll (\ ,, 
He further drew attention to the case of ,7:-:: ^ 7 y , .. 

V. Narayan (2), likewise to the ease of As v-.-i fh' - 
mad Faiz-ullah (3) and EaXdeo ~ 7: 

of these cases cited are exacTr in poin: :r n 
present case. 


On the other hand the frBciz'e k: ; h -- 
Aikman in Eiwan Shah 
afterwards restated and s.tiv:reB. '' '' - 
. Singh (6) is a pnnefp.k 

extended to the cirrus stsna--- -f . 
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the mEiAir law elpoets, [vot, xkx. 

Judge to revoke tin’s sanction. Tho learned Judge declined to 
interfere. Serb Mnl then applied to this Court in revision, and 
tho record was sent for under the provisions of section 435 of the 
Code of Criminal Procedure. 

J-Jio first (picstion we have to consider is whetlicr this Court 
can interfere in revision. We liave been referred to a decision 
of a learned Judge of tin's Court in Kusal v, Badri Prasad' (1). 

ith the opening ]iart of th.at judgment we are in full agree- 
ment ]f section 195 stood alone in tl'.e Code, we are of opinion 
that this Court would l)ave no right to interfere in the case. With 
all deference to tho learned Judges who decided the case Muthus- 
wami Mudali wVeeni Chelll (2), we are unable to hold that 
when a Sessions Judge refuses to interfere with a sanction granted 
b}’ a IMngistrate under section ]05 of tl:e Code of Criminal Pro- 
cedure this refusal to intorfoc is equivalent to the giving of a 
sanction for tho jiurj)cscs of ll o section. We agree with what 
was said b}' Wallis, J., in tlx* referring order in that case 
Put in the case of JCusa I v. JSadri Prasad, the harned Ju^ge 
wont on to hold ti'.at in a case like the present this Court has no 
power of interference even under section 439 of the Code. With 
the utmOit respect for tl.c learned Judge this is a view which we 
are not prepared to adopt. It is a view, ^Yhich, so far as we 
know, has not boon taken either by this Court or by any other 
Court. Wo have I'een referred to an unreported case, Criminal 
llevision No. 6l2 of 1907, which is similar to the present case. 
In tl}at case the application for revision was admitted by the 
same learned J udge wlio decided the case of Kusid v. Badri Prasad 
and was ultimately granted by another learned Judge of this 
Court. There can bo no doubt that section 435 gives this Court 
power to call for and examine the record of a proceeding such 
as in this case was before tho Courts below, and that power is 

p 

given in order that this Court may satisfy itself of the correct- 
ness, legality or propriety of any order passed in the case. We 
do not think it could have been the intention of the Legislature 
that when a High Court under the powers conferred on it by 
section 435 calls for the record of a proceeding, it can only 
express an academic opinion as to the legality or propriety of the 
(1) Weekly Notes, 1907, p. 283. • (2) (1907) I. L. E., SO Mad., 382, 
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1895, from one Intizam Begam. On the 29i3h of August 1904, 
Khairati brought a suit for sale upon this mortgage and obtained 
a decree. "When, however, he applied for execution of this 
decree, he was resisted by Musammat Banni Begam, the mother- 
in-law of Intizam Begam, who claimed the property moitgaged as 
her own. Banni Begam’s objections having been disallowed, 
she brought the present suit under section 283 of the Code of 
Civil Procedure. The Court of first instance (Munsif of Morad- 
abad) decreed the plaintiff’s claim upon the ground that 
Khairati knew that Banni Begam claimed that Intizam Begam 
w^as a benamidar on her behalf, and that he was therefore bound 
to make her a party to the suit on his mortgage. In appeal this 
decision was upheld by the District Judge. Khairati thereupon 
appealed to the High Court. 

Munshi GoJcul Prasad (for whom Lala Jang Bahadur Lai), 
for the appellant. 

The respondent was not represented. 

Richards, J. — Khairati, defendant in the present suit, 
brought a suit on the 29th August 1904 upon foot of a mortgage, 
dated the 10th December 1895, whereby Intizam Begam mort- 
gaged the property, the subject matter of the present suit, to him. 
He only made his mortgagor Intizam Begam, a defendant to the 
suit. A decree- was obtained, hut when Khairati applied for 
execution the property was claimed by Banni Begam, the mother- 
in-law of Intizam Begam. The present suit was then instituted 
by Banni Begam under the provisions of section 283 of the Code 
of Civil Procedure. The Courts below have decided the suit in 
favour ol Banni Begam on the simple ground that Khairati knew 
that Banni Begam claimed that Intizam Besam was benamidar 
for her, and that he was bound to make her a party to the suit he 
brought on foot of his mortgage. I have only to consider whether 
the lower Courts were justified in decreeing Banni Begam’s suit 
without coming to any finding W'belher or not the property was 
really the property of the plaintiff, or on any other issue arising 
in the case. Section 85 of the Transfer of Property Act provides ’ 
that in a mortgage suit, all persons having an inteiest in the 
property comprised in the mortgage must he made parties. In 
the present suit, no doubt, Khairati knew that Banni Begam 
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‘ yifjoff Slf, iTiitttcp Atkman and jif, Jitstice Karatnat Snsein, 
snnn SIXGU (.IcDaKnur-DirnTon) o. SRI RAM and ahoxhee (Decebe- 

koddebb).* 

Civil rvoeedure Code, trclion 2G0 — £3 ccui ion of decree— .AUachnmt-lliglt 

to attach profit not yet due, 

JIfU tlinl n ttcro right to rccoiro profits, the profits in question not 
haring yol nccrucd due is not snsccptiblo of nttachraen't in excontion of b 
decree. JTaridas Achnrjia Chotedhry v. Haroda Kithore Aeharjia Ckoiodhrg 
(1), Udo;/ Kumari Ohnttenlin v. Hari Sam Shaha (2), Sijni Ttiffuzzool 
llotttin Khan v. Jtuyhoonnth Sershad (3), Jones v. Thompson (4) and Well 
V. Stfr.ton (fi) referred to. 

Ix this ease Sri Ram and Ganeshi Lal^ the holders of a 
(locrco ngain-rt one Sher Singh, applied for the attachment of the 
protits 'svhich wore tlion duo to the judgment-debtor from the 
lambardar of the village on account of tho kharif harvest of 
3813 fasli, and also of tho profits which would ])ecorao duo to 
liiin, but were not due at tho time of the attachment, on account 
of tho rahi liarvost of tho same 3 'cnr. The judgment-debtor 
proforrod objections, but these were overruled by the Court of 
first iustanco (Subordinate Judge of Moradabad) and this deci- 
sion was upheld by tho District Judge. The judgment- debtor 
appealed to tho High Court urging that the decree-holders 
wore not entitled to attach future profits which had not at the 
time of the application for attachment accrued due. 

Dr. Tcj Bahadur Sapru, for the appellant. 

Munshi Gokul Prasad (for whom Babu Sarat Ghandra 
Chaudhri), for the respondents. 

Airman and Karamat Httseix, JJ. — The respondents 
decree-holders, in execution of a money decree which they had 
against the appellant, applied for the attachment of the profits 
which were then duo to him from the lambardar of the village 
on account of tho kharif harvest of 1313 Fasli, and also for the 
attachment of the profits which would become due to him, but 


• Second Appeal No. 1213 of 1906, from a decree of D. E. Lyall, District 
Judge of Moradabad, dutoJ tbo 29tb of August 1906, confirming a decree 
of Maulii Bakbsli, Subordinate Judge of Moradabad, dated the 9tli of Juo® 
1906. 


(1) (1899) I. L. R., 27 Calc., 88. (3) (1871) 14 Moo., I. -A., 40. 

(2) (1901) I. L. R '28 Calc.. 483. (4) (1858) 27 L. J., Q. B. D., 234. 

' (6) (1888) 11 Q. B. D., 618. 


VOL. TXT .] Ali^AHABAI) SEBIlfe. 

REVISIONAL CRIMINAL. 


243 


1908 

March 16. ■ 


Before Mr. Justice Aikman and Mr. Justice Karamat Suscin. 

EMPEROR t>. SERH MAL.® 

Criminal Procedure Code, sections 195, 439 — Sanction to prosecute— 
Bevision— Powers of Migh Court. 

An application under section 195 of the Code of Criminal Procedure for 
sanction to prosecute vras made to and granted by n Mngistrate of tlio 
first class. A furtber application under section 195 of tbe Code to revoke 
the sanction aais made to the Sessions Judge, but mas rejected. Meld that the 
High Court hnd power to send for the record of the case under section 435 
and to interfere, if necessary, under section 439 of the Code of Criminal 
Procedure with these orders, Kusal v. Badri Prasad (1) overruled, Muthu' 
swami Mudali v. Yeeni Clictti (2) referred to. 

Ijs this case a Magirtrate of the first class in the Banda 
district, ou the application of one Bhairon Prasad, granted sanc- 
tion for the prosecution of tho apjilicant Serb Mai for an offence 
punishable under section 211 of the Indian Penal Code. Serb 
Mai applied to the Sessions Judge of Banda to revoke this sanc- 
tion. The Sesdons Judge declined to interfere. Serb Mai then 
applied to the High Court in revision, and the record was 
sent for under the provi-ions of section 435 of the Code of 
Crioainal Procedure. 

A preliminary objection was taken on the strength of the 
imliag in Kusal V, Badri Prasad {\) that ti e High Court had 
under the c’rcumstanccs of the case no jurisdiction to interfere 
with tbe orders pf the Courts below, even under section 439 of 
the Code of Criminal Procedure. 

Mr. C, G. Dillon and__Babu Baiya Chandra, Muherjif for the 
applicant. 

Babu Durga Gharan Banerji, for the opposite party. 

Aikmah and Kabamat HtjseIjST, JJ. — A Magistrate of the 
first class in the Banda district on the application of one Bhairon 
Prasad granted sanction for the prosecution of the applicant 
Serb Mai for an offence p)uni!:hable under section 211 of the 
Indian Penal Code. Serb Mai applied to the learned Sessions 

* Criminal Revision No. 71 of 1908, from an order of J, L. Johnston, 
Sdssious Ju^o of Banda, dated tho 9th of Decombor 1907, confirming an 
order of Gada Husain, first class Magistrate of Karwi, dated tho 2nd ot 
September 1907. ' 

(1) Weekly Notes, 1907, p. 283, (2) (1907J I. L, E., 80 Mad., 382. 
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So/ora Mr, Justice Aihnan and Mr, Justice Karamat Eusein. 
HAKIM SINGH and anotheb (.Ttosjient debtoes) d. BAM SINGH 

(Deobee-iiolvsb),* 

.id Eo, 17 oy 1882 (.Transfer of ^Property Ad'), sections 88 mi 8% — Cieil 

Procedure Code, section 28Q ^Execution of decree— Alleged .paymd 
out of Court not certified. 


Applications for an order absolute .for sale under section 89 of the 
1 ransfor of 1 loperty Act, 1882, are applications for the execution of the 
docroo under section S8 of the Act. Oudh Pchari Lai v. Nageshar Lai (1) 
and Malliharjunadu Sdti r. Lingamurti Paniulu (2) referred to. To such 
applications section 258 of the Code of Civil Procedure is applicable and bars 
the recognition of payments made out of court in pursuance of the decree 
unless such payments are certified to the court in the manner prescribed by 
that section, T aidhinadasamy Ay gar v. Soinasnndram Pillai (3) followed. 
MulltJearjtina Sastri v. Earasimha Pao (4) and Eatem AH KhuniTcar r. 
Aldnl &7iajfur Ehan (5) dissented from. 

In this case the respondent obtained a decree under section 88 
of the Transfer of Property Act against the appellants directing 
them to pay a sum of money, and in default ordering that the 
property mortgaged to the respondent .should be sold. The 
respondent applied for an order absolute under section 89 of the 
Act. The judgment-debtors pleaded that they had paid a 
certain sum to the decree-holder out of Court. This was denied 
by the decree- holder. The Court of first instance (Munsif of 
Parrukhabad) found the payment proved and made an order 
absolute for sale to recover the balance due after deduction of 
Ihe amount paid out of the Court. The decree-holder appealed. 
He pleaded that no payment had been made to him out of Court 
aud further that it was not open to the Court, having regard to 
the provisions of section 258 of the Code of Civil Procedure, to 
recognise the payment out of Court. .Without going into the first 
plea the learned District Judge sustained the second plea. The 
judgment-debtor appealed to the High Court. 

Munshi Gulmri Lai, for the appellant. 

Mr. M. L. Agarwala and Babu Damodar Das, for the I'os* 
pondenb. 


* Second Appeal No. 627 of 1907, fvom a decree of Muhammad Ishaq Khan, 
District Judge of Parrulcliabad, dated the 12th of March, 1907, reversing a 
decree of Shekhar Nath Banerji, Munsif of Parrukhsbad, dated the l7th o 
November, 1906. 


(1) (1890) I, L. E., 13 All,, 278. (3) (1905) I. L. R , 28 Mad., 473. 

a) (1902) I. D, 25 Mid , 244. (4) (1901) I, L, 11,, 24 Mad., 412, 

^ ' (5) (1903) S 0. W, N , 102. 
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order and cannot give effect to its opinion. Section 489, sub- igog 
section (1), provides that when the High Court bas called up a 
case like the present, it may in its discretion exercise any of the v. 
powers conferred on a Court of appeal by section 195 of the 
Code. We are of opinion that this Court is thereby vested with 
the power to deal with the order of the Magistrate in the same 
way as the Sessions Judge might have dealt with it under 
section 195, clause (6). We hold therefore that there is no bar 
to our dealing with the case in revision. 

Coming to the merits of the case we are of opinion that the 
order sanctioning the prosecution of the applicant for an offence 
under section 211 of the Indian Penal Code cannot be main- 
tained. The order itself is defective inasmuch as it does not 
specify the Court or other place in which, and the occasion on 
which, the offence was committed. We should not have been 
inclined to interfere solely on the ground of this omission, but 
the learned advocate for the opposite party is unable to refer us 
to anything upon the record which in the slightest way supports 
the idea that Serb Mai committed an offence under section 211 of 
the Indian Penal Code. The learned advocate for the opposite 
party asks us to.^ treat the case as if it were a sanction given for 
the prosecution of the applicant for the abetment of an offence 
under section 211. This we decline to do. Blit in order to save 
the applicant from further proceedings we feel bound to state 
that we are unable to discover on the record any materials suffi- 
'cient to justify the prosecution of the applicant for the offence of 
abetment. We allow the application and revoke the sanction 
given by the Magistrate on the 2na of September J907 for the 
prosecution of Serb Mai for an offence under section 211 of the 
Indian Penal Code. 
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Jicfore Mr. Jmlicc Aihmn mul .Tustico Karamat Eutcin. 
lAKIM SjNGH ANDAxOTJnnt (-TrjJGjrnKr dhetoes) o. RAM SINGH 

(J)ECnE«'ItOI,I)ER),* 

Ai-{ 2\v, jr of im2 (Trcmsfer of Tropcrlt, Avt),tcctionsB^andm—Citil 

rroceiltn-c Code, section 2^ ^Execution of dccnc-Allcgcd faymnt 
out Ilf Cotti'f )ii)l crrliftctl. 

ApjOtc.itioii*. for nn order iiliHolutc for sole imdcr section 89 of liie 
J rnnsfor of 1 rojiorty Act, 1882, me njjpljr.ilions for the c.tcctition of the 
docroo jindor sort ion SS of Oio Act, Oudh Schtri Liil v. EagcsTiar Lai (1) 
nnd MnlUkiirjumitht St Hi v. JJupomvHi Eniluht (2) reforretl to. To snch 
fipjdicnliong hoclhit 2iiS of fiio Code of Civil Procedure isnpplicabic and bars 
lltc ri!copnition of jniymonls made out of court in pursiinnco of tho decree 
uttlctfi atich piiyniciUs arc cert jfied to llio court in the manner proscribed by 
tlint section, I uidhtnadasnmg Ai/gar v. Sojiuismidratn Pillai (3) followed, 
MulUhirjuiia Siiffriv. L'arasimha Jluo (4; and Eulem AH Ehundiur r. 
Ahdiil GfioJJ'iir Elian (6) diascnlcd from. 

Jn this case the ro-pondent obtaiuod a decree under section 88 


of the Transfer of Property Act against tho appellants directing 
them to pay a snin of money, nnd in default ordering that the 
property mortgaged to tlio respondent should be sold. Tho 
respoudeut applied for an oialor absolute under section 89 of the 
Act. The jxtdgmont-debtors pleaded that they bad paid a 
certain sum to the decree-holder out of Court. Tliis was denied 
by tho doeree-lioldor. The Court of first instance (Munsif of 
Furrukhabad) found the payment proved and made an order 
absolute for sale to recover tho balance duo after deduction of 
the amount jmid out of the Court. Tho decree-holder appealed, 
lie pleaded that no payment lind been made to him ont of Court 
and further that it was not open to tlio Court, having regard to 
tho provisions of section 268 of the Code of Civil Procedure, to 
recognise the payment out of Court, •^^'itbout going into the first 
]jlea the learned District Judge sustained the second })lea. The 
judgment-debtor appealed to the High Court. 

Munshi Guhari Lai, for the appellant. 

Mr. M. L. Agarwala and Babu Damodar Das, for tbd res- 
pondent. 


* Socoud 


Apuoal No. C27 of 1907, from a dcoroc of Muhammad Ishaq Khas, 
District Judge of Favvukliabad, dated tlie 12th of Ma.vch, 1907, reversing » 
decree of Shekhar Nath Banerji, Munsif of Parrukhahad, dated tho 17tu o 
November, 1906. 

(1) (1890) I, L. K, 13 All., 278. (3) (1905) I. L. R , 28 Mad., 473. 

(2) (1903) I, L, U,, 25 Mid , 244. (4) (1901) I. L. K., 24 Mad, 412. 

(u) (1903) saw. N, 102. 
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were not clue at the time of the attachment on account of the rahi ' 
harvest of the same year. The judgment-debtor objected. His 
objections were overruled by the Court of first instance, whose 
decision was affirmed by tho learned District Judge. The judg- 
ment-debtor comes here in second appeal. The learned advocate 
for the appellant confines his appeal to the question as to the 
right to attach the roM pi ofits. In support of his appeal he 
relies on the cases — Hari Das Acharjia Choivdhry v. Barcda 
Kishore (1) and JJdoy Kumari Ghatwalin v. Eari Ram, 
Shaha (2). These cases are not exactly on all fours with the 
present, but there are observations in the judgments which are 
in favour of the appellant. Reliance is also placed on tho 
■ decision of the Privy Council in Syud Tufv.zzool Eossein Khan 
V. Rughoonath Pershad (3). We have referred to various En- 
glish authorities and these too support the appellant’s contention. 
In the case Jones v. Thompson (4) it was held that the mere 
fact that it is most probable that there will be a debt is not 
sufficient. There must he an actual debt. On this principle 
it appears— see the case 'Webh v. Stenton (5) — that the English 
Judges refuse to make orders attaching rent before it becomes 
due. In tho case of the rahf profits here it is quite clear that 
there was no existing debt, there was a mere possibility (hat there 
might be money due to tho judgment-debtor for profits when the 
accounts for the rahi harvest were made up. In our opinion this 
possible right of the judgment-debtor was not liable to attachment 
having regard to the provisions of section 266 of the Code of Civil 
Procedure. Reference was made in the course of the argument 
to attachment of salaries not yet due, but for these special provi- 
sion is made in the section. We allow the appeal so far as it 
relates to the attachment of the profits of the rahi harvest of 
1313 Easli, and we set aside the attachment of the right 
to recover those profits. In other respects the appeal fails. 
Having regard to the result, we direct that the parties bear their 
' ONvn costs here and in the Courts below. 

• _ Decree modified. 


(1899) l, h. R., 27 Calc., 38. (3) (1871) 14 Moo., I; A., 40. ' 

(2) (iDOl) I. L. E., 28 ChIc., 483. (4) (1858) 27 L. J., Q. B, D,, 234; 

(6) (1883) 11 Q. B. D,, 618. 
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19Q8 BeJiari Lai v. Nagesliar Lai (i) and also by the Madras 

Hakiji High Court in Malilcarjunadu Setli y.- Linga.murti Pantulu (2) 
Singh applications for an order absolute are applications for thoexem- 

Eam Singh, tion of the decree under section 88. We are of opinion that the 
. learned Judge ^Yas right in holding that the Court was precluded 
by the last paragraph of section 258 of the Code of Civil Proce- 
dure from recognising the alleged payment out of Court. If the 
view taken by the Calcutta High Court were adopted, it seems to 
us that the execution of a decree might by delayed by repeated' 
pleas of payment out of Court, and that the Court might have to 
try what would really be a series of difierent suits arising out of 
the orginal decree. We dismiss the appeal with costs. 

A 2 ')peal dismissed. 


Before Mr. Justice Aihnan. 

MOHIB^ULLAH (Objbotob) e. ABDUL KHA LIE AND otheeS 
(Decebe-hoddees;. * 

Mtthanmadan law — Gift — Siba htl musliaa — Possession. 

Meld that what' is known to Muhammadan law as a hiba bil muskaa, 
or gift of an undivided joint properiy, is a valid gift if the donee obtains 
possession. Muhammad Mumiaz Ahmad v. Zuhaida Jan (S) referred to. 

In this case the holders of a decree against one Wali Muhamv 
mad attached in execution theieof a certain house as belonging 
to their judgment -debtor. This house had belonged to Ghazi 
the father of Wali Muhammad. By a deed of gift. executed bn 
the 6th of April, 1906, Ghazi gave the house to bis daughters- 
in-law Musammat Haliman and Miisammat Ayesha , in equal 
shares. Ayesha died, and her interest in the house devolved upon 
her son Mohib-ullah. Haliman and Mobib-nllab objected to the 
attachment of the house by the decree-holders. The Court of 
first instance (Munsif of Allahabad) disallowed Halimau's 
objection, but sustained that of Mobib-ullah upon the ground 
that Ayesha had taken possession of her share of the house. 
The decree-holders appealed, and the lower appellate Courb 

- « Second Appenl No. 982 of 1907, from a decree of Udifc Narain Siug^. 
Officiating Subordinate Judge of Ailababad, dated the 9tb of July 1907, revei ' 
ing a decree of Moban Lai, Munsif of Allahabad, dated the Slst of Aovcm 
<1906. 

(1) (1890) I. L. E., 13 AIL. 278. (2) (1902) 1. L. E., 25 Mad-, 21-1, 

(3) (1889) I. L. R., 11 All., 460, 
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Airman and Karamat Husein, JJ. — The respondent obtain- 
ed a decree under section 88 of the Transfer of Property Act 
against the appellants directing them to pay a sum of money, and 
in default ordering that the property mortgaged to the respondent 
should be sold. The respondent applied for an order absolute 
under section 89 of the Act. The judgment-debtors pleaded that 
they had paid a certain sum to the decree-holder out of Court. 
This was denied by the decree-holder. The Court of first ins- 
tance found the payment proved and made an order absolute for 
sale to recover the balance due after deduction of the amount 
paid out of the Court. The decree-holder appealed. He pleaded 
that no payment had been made to him out of Court and further 
that it was not open to the Court, having regard to the provisions 
of section 258 of the Code of Civil Procedure to recognise the pay- 
ment out of Court. Without going into the first plea the learned 
District Jud ge sustained the second plea. The judgment-debtors 
come here in second appeal. For the appellants it is argued that 
the provisions of section 258 1 ave no application to the case. 
Peliance is placed upon a decision of the Madras High Court, viz,, 
MalWcarjuna Sastriy. Nava siinha Mao (1) and on a decision 
of the Calcutta High Court in Eatcm Ali Khundkar v. Abdul 
Qhaffur Khan (2). The former of these deeijions has been over- 
ruled by a full Bench of tho Madras High Court in Vaidhina- 
dasamy Ayyar v. Somasundram Flllai (3). The latter' case 
nndoubteclly supports the appellants^ but, with all deference totlie 
learned Judges who decided it, we are unable to agree with them. 
Tho Full Bench case of the Madras High Court is in point, and 
is against the appellants. We agree with the view taken in that 
case. We hold that the money alleged by the judgment-debtors 
to have been paid out of Court was money paj’able under 
a decree” within the meaning of seclion 268 of the Code of 
Civil Procedure. If it was paid out of Court aud the decree- 
holder did not certify the payment, the judgment- debtor ought 
to have taken prompt steps within the time allowed by the 
Limitation Act to have the payment recorded as certified but 
they failed to do so. It has been held by this Court in 
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(1) (1901) I, L. B,. 24 Mad., 412, (2) (1903) 8 C. W. N., 102. 

(3) (1806) I. L. Bp 28 Mad,, 473, 
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the strictest rules/^ At page 42, Yol. I, of Ameer All’s Muham- 
madan Law, 8rd edition, the author remarks:— “A Uha hil 
mushaa or gift of an undivided joint property, is not void,, but 
only invalid, aod possession remedies the defect.” He goes on 
to cite various authorities in support of this view. The learned' 
advocate for the respondents refers to the eases cited on page 
434 of Macuaghten’s Principles of Muhammadan Law and also 
to the opinion expressed by that author in paragraph 6, Chapter 
60. It is not easy to reconcile all the authorities, but 
having regard to the findings of the Courts below that .Ayesha 
did get possession of her half, and to the passage cited from the 
judgment of the Privy Council, I am of opinion that the appeal 
must succeed. I accordingly set aside the order of the Court 
below and restore the order of the Court of first iustance. 
Tlie appellant wdll have his costs here and in the Court 
below. 

Ap 2 yeal decreed. ' 


Sfl/ore Sir .fohn Sfanlexj, Knight, Chief Justice, and Jfr, Justice Sir William 

Burkifti ■ 

PHULOHAND AND anothbb (Defendants) v. CHANDMAL, (PiAiNfiFF).* 
Civil Procedure Code, soctio7i 266 — Execution of decree — Attachment — Mort- 
gage— "Right of mortgagor in respect of mortgage money promised htf nol 
paid, 

Whei'C money promised as a loan by a mortgagee is not advanced in full, 
tlio mortgagor is only entitled to recover, if anything, damages for non-pay- 
ment of the balance : he cannot sue for specific performance of the agreement 
to lend the full sum promised, and the non-payment of a portion of the loan 
does not constitute a debt which can be the subject of attachment and sale 
under section 266 of the Code of Civil Procedure. The South African Terri- 
tories Cojnpany, Limited v. TFallingfon (1) referred to. 

The facts of this case are as follows. On the 18th of April 
1903 one Sheo Earn and another executed two ' mortgages in 
favour of the defendants Phul Chaud and Gulab Chaud to secure, 
the principal sums of Es. 1,000 and Es. 6,000 respectively. It 
has been found that only Es. 2,135-11 were paid by the mort- 
gagees and that the remainder is unpaid. Some creditors of the 

•Pirst Appeal Ho. 198 of 1906, from a decree of Parmatha Nath Donerji, 
Subordinate Judge of Jbansi, dated the 28 th of May 1906. 

(1) £3698] A. C., 809. 
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Aikmax and Kabamat Hlsein, JJ.-Thc rcspomleiit obtain- 

ed a' decree under section 8S of the Transfer of Property Act u.vKnt 

against tlie appellants directing them to pay a sum of money, and 

in default ordering that the property mortgaged to the respondent lun Sikoh. 

should he sold. The respondent applied for an order ahsolutc 

under section 89 of the Act. The jadgmcnt-dchtors pleaded^ that 

they had paid a certain sum to the decree-holder out of Cotirt. 

This was denied by the decrcc-hoklcr. The Court of first ins- 
tance found the payment proved and made an order absolute tor 
sale to recover the balance due after deduction of the amount 
paid out of the Court. The dcerce-hoklcr appealed. lie pleaded 
that no pa j'ment had been mad e to him out of Court and further 
that it was not open to the Court, having regard to the provisions 
of section 258 of the Code of Civil Procedure to recognise the pay- 
ment out of Court. Without going into the first plea the Icariiud 
District Jud go sustained the second plea. The iudginent-dcbtor.s 
come here in second appeal. For the ap]ielhint.s it is argued that 
the provisions of section 258 ! avc no up]dieation to tlio case. 

Keliance is placed upon a decision of the Madras High Court, vh., 
Mallikarjuna S'lMviy. Navu.sbnht l{<io (1) and on a decision 
of the Calcutta High Court in n*ib:iii Ali KltV.utlhu' v. Ahtlv.l 
QhaffuvKliaM (2). The former of these dcei-ioii'; has 1 cen over- 
ruled by a full Bench of the Madras High Court in Vaidkhm- 
dasamy Ayyar v. Somasundram rillai (8). The latter case 
undoubtedly supports the appellants^ but, with all deference to the 
learned Judges ^Ybo deckled it, wc arc unable to agree Aritli them. 

The Full Bench case of the Madras High Court is in point, and 
is against the appellants. Wc agree with tl:e view taken in that 
case. We hold that the money alleged by the judgment-debtors 
to have been paid out of Court was “ money payable under 
a decree” within the meaning of section 258 of the Code of 
Civil Procedure. If it was paid out of Court and the decree- 
holder did not certify the payment, the judgment-debtor ought 
to^ have^ taken prompt steps within the time allowed by the 
Limitation Act to have the payment recorded as certiBed but 
they failed to do so. It has been held by this Ccurt 

(1) (1901) Ii Ij. li,, 24 Mad., 412. (2) (19031 8C W K ico 

(3) 11906) I.L.Rj8yud.r473 


m 



^r,i 


Tin: ixnrAK i,aw Ttnponrs^ 


IMS 


Cit iKP 
Cifisji ^r^r.. 


[VOL. XXX. 

Tho quo^lion is lu-t free from difiicuUy, hut it appears to m 
Hint n (iocision of tiio Mohs j of L'a’ds, wiiich ^Yas brought to our 
t.otico In tlio loarnod alvooal-o for tho responcleuts^ must be 
^aivCtj (n in Jo bo roncltnivo on tho point. This is the case of 
Jhc ^S'Ht’h Afric in yVrm'for/cs OovipanTj, TAmitcd Walliiigton 
(O- J ho facts (,f tiuU ci'Bo wore sliortly as follows, Tho plain* 
|ifi Cttjnp.any is.sricd <-i.\-teon doliontnrc.s to tho defendant Wall- 
ington on ids undort iking to pay tho face value of the debentures 
b) in^tnllnonts. WalUngton jiaid S)me of the oarly instalments, 
but fnili'd to p.ay tho bnlanro, and thoroupon a suit was instituted 
Jigiinst Itini for speoifio performance of bis agrcotnent or for 
damages. M riglit, J., licforo wlnm tbe trial took place, held 
that tho claim for specific porformnneo could not be sustained, 
but gave judgment for tho plaiutilT Company for damages on 
tho ground that a debt had boon croatod by tho defendant’s 
promise to pay, contained in liis letter of application for the 
dobonturcs. .rudgmont was entered for the plaintiffs for ^£ 520 , 
tho amount of tho instnlmonts due and unpaid up to tho date of 
tho wiit, an i costs. An appeal was preferred, which was heard 
by Lord Esher, M. R,, and fjopcs and Chitty, L. J. J., who rever- 
sed tho doeision of the Court below and entered up judgmenit for 
tho dofenlaut. An appeal was preferred to the House of Lords, 
with tho result that tho decision of the Court of Appeal was 
uphold. Their Lordships hold that on tho default of AYallington 
to make the payments which he had undertaken to pay, the 
moneys romniuing due by him for unpaid instalments did not 
cunstituto a debt lo the Company ; that tho Company was only 
entitled to damages for actual loss caused by the breach of 
contract. Lord Holsbury, L. C., m his judgment, yilh respect to 
the claim for specific performance, remarked that “ a long and 
uniform course of decision has prevented the application of any 
such remedy, and I do not understand that any Court or any 
member of any Court has entertained a doubt but that the refusal 
of the learned Judge below to grant a decree for specific perfor- 
mance was perfectly right. But of course in this, like any other 
contract, one party lo the contract has a right to complain that the 
other party has liroken it, and if he establishes that proposition he 

(1) [1898] A. C., 309 
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(Subordinate Judge)' reversed tbe decision of the Munsif, 
holding that the gift, so far as it concerned Ajesha also, was 
invalid. Mohib-ullah appealed to the High Court. 

Maulvi Qliulam Mujtaha^ for the appellant. 

Mr. Ahdvl Majid and Babu Durga Gliaran Banerji, for 
the respondents. 

Atkman, J. — The respondents attached a house as belonging 
to their judgment-debtor, Wali Muhammad, against whom they 
had obtained a decree. The house had belonged to Ghazi the 
^ father of Wali Muhammad. It is proved that^ Ghazi by a deed 
of gift executed on the 6th of April 1906, gave the house in 
equal' shares to his daughters-in-law Musammat Haliman and 
Musammat Ayesha. Ayesba is dead, and the appellant Mohib- 
ullah is her son and heir. Musammat Haliman and Mohib- 
ullah objected to tlie attachment. Haliman’s objection as to her 
half was overruled by the Munsif on the ground that at the time 
of the gift she was on- a pilgrimage to Mecca and so did nob get 
possession of the property. The learned Munsif found tl)at 
Ayesha had got possession of her half share and sustained the 
objection of Mohib-ullah. On appeal by the decree-holders the 
learned Subordinate "Judge found that the gift in favour of 
Ayesha was invalid according to Muhammadari law and overruled 
Mohib-ullah’ 8 objection. Mohib-ullah comes here in second 
appeal. The learned Subordinate Judge does not dissent from 
the finding that Ayesha got possession of her half, but he says 
' that the delivery of possession to Musammat Ayesha of tbe one 
moiety gifted away to her did not confer any right on her.” 
The learned vakil for the appellant relies on what was said by 
their Lordships of the Privy Council in tbe case Midiaminad 
Murntaz Ahmad Y. Zubaida Jan (1) at pages 474 and 476 of 
their judgment. Their Lordships, referring to the authorities 
cited by Syed Ameer Ali in his Tagore Lectures of 1884, say:-^ 
f^The authorities show that possession taken under an invalid 
gift of mushaa transfers the property according to the doctrines 
of both Shia and Sunni Schools.” They add : — “ The doctrine 
relating to the invalidity of gifts of mushaa is wholly uuadapted 

to a progressive state of society and ought to bo confined within 

; (1) (1889)I.L,E..,11A11.,4G0. 
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mortgagor.^ obtained a money decree against them and in execu- 
tion of that decree proceeded to attach what the}^ describe 1 as 
the right of the mortgagors to receive the balance of the mortgage 
money and put this up for sale. This so-called right was pur- 
chased by the plaintiff on the 25th of November 1903. The suit 
out of which this appeal has arisen was then instituted by the 
plaintiff against the mortgagees for recovery of the amount 
alleged to be due by them and a decree for portion of the amount 
claimed was passed in favour of the plaintiff. The mortgagees 
thereupon appealed to the High Court. 

Babn Jogindro Nath Ghaudhrit for the appellants. 

The Hon’ble Pandit Sundar Lai and Babu Durga Gharan 
Banerji, for the respondent. 

Stanley, C. J., and Bubkitt, J. —The question involved in 
this appeal is one out of the ordinary course. On the 18th of 
April 1903 one Sheo Ram and another executed two mortgages 
in favour of the defendants Pnul Ohand and Gnlab- Coand to 
secure the principal sums of Rs. 1,000 and Rs. 6,000 respect- 
ively. It has been found that only Rs. 2,135-11 were paid by 
the mortgagees and that the remainder is unpaid. Some credi- 
tors of the mortgagors obtained a money decree against them 
and in execution of that decree proceeded to attach what they 
desciibed as the right of the mortgagors to receive the balance of 
the mortgage money and put this up for sale. This so-called 
right was purchased by the plaintiff on the 25th of November 
1903. The suit out of which this appeal has arisen was then 
instituted by the plaintiff against the mortgagees for recovery of 
the amount alleged to be due by them aud a decree for portion 
of the amount claimed was passed in favour of the plaintiff. 
The present appeal was then preferred, and the main ground of 
appeal is that there was no debt due by the mortgagees to the 
mortgagors which could be attached withiu the meaning of sec- 
tion 266 of the Code of Civil Procedure ; that the promises of the 
mortgagees to lend the amounts mentioned in the mortgage- 
deeds did not constitute debts which could be attached, and that 
the only remedy, if any, of the mortgagors against their mortga- 
gees was a suit for damages for breach of contiact, if any 
damages could he proved. 
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is entitled to such damages as are appropriate to the nalnro of tho 1{J08 
contract.” Lord Wat?on in the cjursa of his jiidgment ob.ecvod Puujj Ciiahu 
that the only engagement made .by t'.ie respondent with tho cuanu* Mai>. 
Company consisted in a promise to advance money to. them in 
loan ; and it is settled in the law of England that such a promise 
cannot sustain a suit for specific performance,” and later on he 
says : — The only remedy open to the Company was by action 
against the respondent for any loss or damage which they might 
sustain through his breach of promise.” The other Lords endor- 
sed this view, namely, that no suit will lie to compel a party to 
fulfihan agreement to alvance money. This deeision is in entire 
accord with the view which we expre.ssed at an early stage of the 
hearing and carrying the weight which it necessarily does, must 
conclude this appeal. The mortgagees were never in a position to 
enforce specific performance of the agreement of the mortgagees 
to advance the full sum agreed to be lent by them. The 
unpaid portion of the loan did not constitute a debt due by them 
to the moitgagors such as could be attached under the Code 
of Civil ProeeJure, Ifc may be that the morligagors have some 
ground of complaint against the mortgagees, and they may be in 
a position to obtain damages for the breach by the mortgagees of 
their contract, but this matter is not before us and wo express 
no opinion upon it. We merely hold that the plaintiff has no 
Cause of action against the mortgagees. We allow tho appeal, 
set aside the decree of the Court below and dismiss the plain- 
tiff’s, suit with costs in both Courts.,* 

Appeal decreed. 

• [Cf. Sber Singb v. Sri Ram, Supra -p. 2'iG— Ed.] 
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the sons and grandsons, they did hot implead them in the suit for 
foreclosure. The respondents brought the suit out of which this Ram. Peab'ad 
appeal arises asking to be given an opportunity to redeem the 
• mortgage. They did not dispute their liability to satisfy the debt 
inourred~by the mortgagor. The Court of first instance held that 
the suit was not maintainable. On appeal the learned District 
-Judge held that it was, and sent the case back for decision on the 
merits. The present appeal has been preferred against this^rder 
of remand. ' - 

_ It is contended that we ought to apply to this case the princi- 
ple of the ruling of the Full Bench in Dehi Singh v. Jia Ham 
(1). That was a case in which the sons of a Hindu father sued to 
get back from innooeiit purchasers, their share of the family estate, 
which had been sold in execution of a decree obtained upon a mart- 
gage -by their father in a suit to which they were no parties. 

Their claim was based solely on the ground that they had not 
been parties to the suit, in which the decree was obtained. In 
the judgment of the learned Chief Justice in that case, which was 
. concurred in by Knox, J., stress is repeatedly laid on the fact 
that the plaintifis wished to oust strangers — see pages 233, 225, 
and particularly 226, of the judgment. In this case all that ' the 
plaintiffs ask is that they should be given an opportunity to re- 
deem the mortgage which was foreclosed by the appellants, who 
knew of the plaintiff s interest and yet did not make them parties 
, to the suit to foreclose. In our opinion we should not be justified 
in extending the principle laid down iu the case relied on behalf 
of the appellants to the present case. It was owing to the appel- 
lants failure to comply with the provision of law that the respond- 
ents did not have an opportunity to redeem. Iu our opinion the 
observations of Banerji, J.,' in the Full Bench case, Bhawani 
‘ ■ Prasad v. Kallu (2), at page 548 of the judgment, and theobser- ' 

vatlons of Edge, C.J., at page 562 and following pages are dis- 
tinctly .in favour of the view taken, by the learned District Judge, 
r f The judgment of the Chief Justice in that case was concurred in 
by three other Judges who took part in deciding the case. I 

-oar opinion the appeal fails, and it is dismissed with costs. 

A'p'pealdis-missedi ^ __ 

(1) ( 1902 ) I. L R., 25 All., 214, (2) (1895) I. L. E., 17 - 
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''pddj^Od'p ^mddy 

•Aioieq !).inoQ ©q-^ ni pus ©leq xjtjoq s%mo p0.io:}s9i 
eou« 5 sux tjsag jo ^^atiOQ eq-^ jo pn ,3 ^ 9 pis« -^99 st Axopq q.noo 
9q^ JO 90ao9p oq^ ‘poaioap ei i^eddtj eqa^-MflOQ aHi 

'!}qSr.T s'BAi n:oi3X09p 9 q!) 2 j;auw qoa 
op I ^98B0 qtsxjq popioop oqAi sggpnp p9tt.xB9[ 9q9 .xoj qoedsaj 

•jnopuodse.T 9qq .xoj eqcooApe paxw^ei gqq no paqo-t ‘(5) 
W^mnE .usxxj^ -A JO 98^0 oqq BaipjB§ 9 .x suoxq^Aa98qo sxq 

ui iC.X0H9g aoqqo.iq JLm. qqxAi eaiSe jCp.uqna q qmp ppu X'era j 


'equ'Biiaq paxiqpouS'B 

oq 0 .ina 0 q jo iCqixq SxxpxxioQs .xoj o.xxiq'BjsxSarj ©qq jo sqxxomqo'eua 
eqq qo -^Jllpn oq .xixj oS p[noAX pus ‘squL’xieq axaqq qsxxiBgis xiodx 39 A 
{rvj.x9iiiod B saepuimcz jo spu-eq oqq m aoB^d ppOiV\. qx ‘p 0 Ao.xddB 
9.x9Ai eSpnp qopxqsTQ; paxwBej aqq iq poqdope Ai9XA ©qq jj 

•paddy qnaqBj sjaqqorq xix paraa^B 
SBAi xiopioap qoiqM. (q) j^vpa'iig; 'A ypwig mr>.4»?/(j ux ‘’p ap^g 
Xq p9SS9ids9 q^qq qqm oouBp.xoooB nx sx as.9ta sxqq;, ’papaApuix 
soAi aSB^pA eqq tiaqAi seesaod XqsnoxAaad qou ptp iaqq qoxqAi 
qqgtj B aamlboB ppoo iCoqq ^saAqesmoqq qpgnoniB xioxqxq.XBd b Sm 
-qo9g9 Xq Avoq eas oq qiBj j puB ^esnoq siq inoaj raiq paqaafe oABq 
.xoa ^a^qxq tii .lossaoapaad siq ao quBpueja'p eqq raoaj qxiaa pxmoaS 
papnBUcap aABq aaqqieu pqxioo ;Cpoq b bb saBpuxraBZ oqq ooiqaqaBd 
aqq aiojaq qtjqq mbi pojqqas bb xioqBq eq ‘qnxqq j ^iCBOi qj 

■aSjBqosxp oq 

papBj sBq oq sp) puB ^qnBpuBjap eqq raoaj quaa pnnoaS puBcnep 
oq pa|qxqii 9 st aq qBqq aAoad oq xoxq uo saq snuo aqq tioraxdo 
iCtxE nj -raxq iCq paxq XpaBjqxqaB qxmoxnB hb bbm. qt qnq ‘qxinoOTB 
a§.XBX B qoxi ^anaq si qt 'sBAi papuBinap ^iqnpid aqq qoiqAi quaa jo 
qnnoniB 0t{ J, 'quaa pnuoaS ^Bd oq qoBaquoo Xxxb no pasBq qou sBAi 
quaa puaoaS aoj gpuiB^d eqq Jo puBraap aqq qBqq iBap Bi qp 

•paddB puooas ux aaaq sauioo quBpuajap eq,p, 'aSpup 
qouqsxd oqq paoaoop sbav qi paddB uq aqq pasaxtusp 
jisuujq aqx ^ spxaaqBia 

osoqq JO uoissassod uoaxS aq Xbxu jjxqup];d aqq qeqq ao qanoQ aqq 
Xqpaxpeq oqauixq b mqqm osuoq aqq jo spuaqBtu eqq aAoxnaa 
oq paaapao puB aqp oqq too.xj paqoafa aq quBpuajap aqq qBqq 
SniqsB 'saSLXB jBeddB siqq qoiqAi. Jo quo qms eqq pequqtqsui oq 
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stq /fq ^ppq S8M noT'juAi'jino eiq ui Mon puB| oqi} puB ^poqoaio 
B 84 i 'fUBpuojap 9q^ iCq paTduooo asnoq aqtj stq!} aaojaq 

!}Bq^ pnnoj aaqpnj ssq aSptip panjee^ aqjp MO!}apido.Td jaqpuB oi| 
jtjqBOT .Taq!}0 aqij puB "j^iiniBid eq;} oif sSnopq qqng aBji XT^q^ni 
pnt; qnnnqo t^quor o? pei^'^oqB sbm ratq ^q paijBAt^qno puB^ aq'f 
ejtqAi. ^qqtig .ib^ jBqBra cq pa!}!)o|^B sbai quB^pddB aqi} ^q paidnooo 
asnoq eq!} jo eqs aqq noiqpJBd gisq!) jo araa'} aqf) !^b !}Bqq J qqng 

pq^ra ^ifiatHBa ^ejBqcra OAi.q o;^nT noiq 
-iqiBd (joajjad iCq paptAzp aaeAk ee^js pan gpuB[ aSn^pA aqif 
.TBai aq!^ ^noqs ‘si !}8q!^ ‘oSb siB9iC 08 ^noqs !}Bq!} raiq o:^ pajaejai 
sanssi nodu putioj euq Aio^aq qjtioQ oq;^ jo eSpiip paniaa^ aqjQ 

qnaddB siq;} pa.TJ0jo.td snq i^aupnajap aqx ‘iJ.raoQ 
qBq!} JO aajoap aq:} pas.TaAo.T snq qjnoQ aquuaddn JOiV\oj aqq qiiq 
‘41ns aqq. passtcasip aouBqsai qsjq jo 4.tnoQ oqj^ 'esncq aqq jo aqts 
aqj .TOj qua.! puno.tS Xnd 04 eosiijai oq qBq? pnno.T 3 eqq no asnoq 
siq ino.Tj taiq qoaCe 04 sqeag ^iqniBjd aqx 'JOjaT.tdo.Td quajajgtp n 
jopnti ‘oSBjijtA oniBS aqq jo pqBni .tjqqouB ni puBf saqaAiq^no qua 
-pnajap aqj; ‘aotqiq.tod Xq giqniajd eqq jo a.iaqs aqq o;ut naj|cj 
ssq qoiqM a§8];[iA eqq JO ipnqn eqq jo noiqjod o m poqBnqis bj 
asnoq aqj^ •qBi.iaqBccr asoqq jo anjBA oqq .toj uoi?Bsuodtaoo aAtaoa.t 
04 .to asnoq aqq jo BiBuaqBcn oqq 0Aoara.T 04 caiq SatqooJtp aaioap « 
joj pnB asnoq Saq[9Avp siq jo eqxs aqq tnojj 'nppcg ‘4nc[[oddu aqq 
JO qnaraqoafa aqq .toj ^lBqtac(j jo qojraBq b ‘andjcaaqa; aSB^pA aqq 
JO B.tBpaTraBz oqq jo ano st oqAv ‘qaapaodsai aqq ;Cq qqSnojq soAi 
paddB &n{4 04 esi.t uoatS snq qotqAi qtns aqj, — -p ‘iraaiivg; 

•aasnooq a ifp.Tara bi quapoajap aqq qnqq poranssu oq qsnra 
41 ‘paAo.id uaaq SatAaq qoajqnoa 0^ qnamorn iCua qa qno pou.Tn4 
aq uBO aq ‘aasnaoij a sx qaBooq oqq jj -(j) uwsnjfj Mznjj *A 
miuvj; tit Saqnj aqq Xq pou.toAoS si asaa oqj^ ’paqaAo.! 
naaq saq asuaot j oqq pna ‘asnoq aqq jo oqis aqq jo oasuooq a .C|;uo si 
8H ’OS qon si siqx ‘J5X^}np[d oqq 04 paqaoona naaq OAaq pjnoAV 
asnoq aqq JO a'qis aqj jo asn oqq Joj piad qna.t oqq jo uoiqjod aqi 
‘qua.! atio jo quatn^nd JOj qoa.iqaoo araas aq] .lopun pjaq ojoav t[qoq 
JI 'pnaj Jiio JO asn aqq .toj Suiqqon q„q tp^ia] qaqq suavo 

MoaoqAi .TBpntraaz aqq oq SuTp[oq i(.io)aAi][no oqq .toj qna.t s.fad 
qnapnajap aq^p -qi Sniqam /fq.iBd oqq p0Ao.id aq qsnni ‘.toqqo 
ifaa aqp ‘noiqaSapa siqq :qoajqnoo nomraoo ono .taptin poquajS o.toav 
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0, qqoiio ,T,Bq, pnc ,ms oq, uimmora o, i)8i,i,ns ,on si prawj 
1)U!qo0 quq4 3[Uiqq oa\. qnq 'atiouoo qon op om. notmdo q^qq ox ’qt 
passtm^tp a.Tojo.T9qq pao 'G.inqorao.TcI soa^ qms 9qq qoqq ooraido jo 
SVAS. Oflpnp aqunipjoqog p9n.T'B9'[9qj;i ‘S 9 sod.md G^quqpTOqo ao sno 
-i2ip.i oq Xqaodojd jo qoatnMopng oo Xq poAioqqoj 'oqiiqsa qjii b. 
JO .lo^qqos JO, Joq«qsoq npoig; o iq noiqBqiTniq eqq oq gabmb gab 9Ai 
6« acj os uotqoofqo ou si GJeqj, qionnoQ oqq p sdpep.io’x- 

.iioqq Xq osoo qoqq m oAvop pioj B^ni aqq oq X.iojqnoo Ji'Qis. on ni.sp 
osBO siqq ni noiqoqiniTi oqq qoqq noinuTo jo gib -gbbo gioSbj;, 
n.wouq-iqoAV oqq m Sni|n.T eqq uodn qDsipi gjx 'pioA bba\ pus 
‘A\iq 01 iCao.iqiioo sbav SGquqsG Gjiq oqq .laqjB iCqjGdoad 

oqq TjO uoiqoqimii oqq qcqq ‘sqnB^addu oqq jo Jp?qaq no ‘^'iCvj\[ 
iCq pspnaquco soii qj *qnGraAi.opnG SniqBiso aqq jo 
SGEodiiTid 9 qq aoj 'si quqq 'G^draeq eqq no pGi[ddB 9 q ppoqs qi q^qq 
psqoG.up 'qqoap JGq .laqju pnc Gjq .loq aoj .iGqqSnBp srq oq qqsap 
siq .loqjB XqJGdoid oqq gabS pns ^CqaGdo.id pGAiopno Gqq ui eqBqsG 
oji[ V Jiosniiq oq pGAiGsai pBss.i^ ■Bq.i'sMQ; 'quonitioop quqq iCg. 
*fOGI JO aqq jo vvi'DWlij'UiV'). Gqq .lepun qnaniA^opna 
pii[\JA on SBA\. o.TGqq q«qq scaa loaddn ui paspi qniod pnoaas aqj, 

•jpscaiq oq noissaoons nr 

squGpuoqni.iadnB qapddo oq ‘X06X JO JO ‘DWDUili'lubv^ 

aqq ni op oq pQqaodand oq so 'paqqiqna sbaa pasBi^ b^ibaiq qsqq. 
sn oq siBoddu qi ojojGjaqq pnn 'jossaoons b jo qnaraqmoddB eqq joj 
xioisiAc.id on ‘paB.wc 9t{q m 'pps aAoq gav sb ‘png 9^^ ‘qnaraqnpd 
-Jb qons aoj noisiAO.id ssaadsB ^ub jo aonosqB eqq ni ‘siossaaons 
qniocldn oq qgSij qneiaqni nn 9ABq pqnoAV aq qons sb pns ‘a[d 
-raoq oqq jo .lopnnoj oqq sbaa ‘pnnoj neaq soq qi ‘pBSBJj B^anA^Q; 
•qn9innjaAO0 9 qq jo noisiAJGdns eqq jopnn oq pqnoqs qnaniaSBUBra 
oqq ‘qsanoqsip quo nauq qnepnaqnuGdns- eqq jo saAiqBqnasaidoJ pnn 
s.neg oqi EopiAoad .leqq.Tnj p.iBAAB eqx ‘qnaniAAopne 
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•psupzTJogop sr ^nippq 
p?.nppi07j?n oqq jiqnn osnoq oqq ^diiooo og popigna ‘XTcjqnoo 
flip eg norpAOJfl .(rn? jo oouosqn oqg ni ^sj oq 'egpisqns Sujpjoq 
nip f-i? °uo[ CP put: 'Suippq [u.inq|noT.i°B sn[ og qncnogjtKTdtj si 
pm? Fi?,u gnepnojop oqg Xq osiiotf oqg jo uojgBJnooo eqg 
.loqgo.iq Xta Xq gno pagtnod gi? 'osuo gnogojcT eqg nj *sogUB gnqg eg 
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pnt? 'ost’o gnqg popioap oqAi sa/?pnf eqg jo ano sitav j ’(j) uwsnff 
.iiciyjn 'A min'D^ jo osoo eqg nodn gnetnn5?.T« siq jo qonnr pescq 
guopuofTsa.i oqg joj egnooApu paujuej eqg ‘'guamSpnf siq urraiq Xq 
quo pagtriocl sy *raiq Xq pasodo.id japio eqg nt osge pm? qfjeaog 
.loqgo.iq Xrn Xq uaqcg avgta oqg qguv eajSt? j — ’p ‘xojfx 
•pgpoo qg{A\ ging eqg ®mssiiiTSTp ^Gom?gsaT gsjq jo gJtiOQ eqg jo gvqg 
aiogpo.T pnt? A\ogoq g.moQ oqg jo oonoop oqg opign gos ^{cecTdi? oqg 
AvoggcpjnoA^ j •Xonnuag grq jo oonoggixo eqg Sai.mp pegoofo aq gon 
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-A\oq asco gnesaid eqg nj ’(^G noigoos) esneoig n eq jignoAV pognnjg 
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poqdrai m? suAV o.ioqg ji pm? ‘(g8§X jo goy ^f9 noigoas) JogmuS 
oqgjogDiipnco oqg rao.rj peigcTcni jo sso.idxo oq Xnni asnaoig t? 
logrrcjS oqj^ ‘saagnooig si? pap.inSej eq gon pgnoo Xoqg Xq^u ees og 
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ifq pgra.Tqnoo ogjoap i? pngtiiB otf uoT^otpeTJitC oti p'gq jiio]^ 9 q (}jnoQ 
0 q? 5 ' 3 q!j pntioaS gqq no gJnpgoo.T^j pAtQ jo opoQ gqtj jo ^^9 noi^ogs 
ngpnn hotstaoj tti q.TnoQ siqq 01 } sanioo sigppq-ggioBp gqq. jo ohq ■ 

’906 X JO ^^95 ^0 03.TO9P s:)^i pgpngm^ ^TSS TOif^oas jgpnti 

■[tJssiaisip ^uq!} .T8!jj« iJinoQ gqj^ 'stjeoD pnj; oq;} o!) sb gpoQ 

JO 90^ noT^jogs lapun ^9001 ^J'Bn.Tqg^ q:}g p9:^Bp ^asjogp eqt^ jo 
t^HQiapngaiB gqtj aoj MO'[0q ^11103 gq'!). oq, pgiqdd'B psq e.toqqgp-qTigni 
-Sptif eqq 'jgg noiqogs .Topnn pedde oqq jo q-essitnetp gqq oq aoiJ^ 

■9O6T 

“OOGJ^ pATQ JO epoQ gqq jo ^(q) gsmsqo ‘x9S i^oiqogs igqgun qiaaddB 
oqq passiinsrp q.TUO0 siqq jo qouag* y ‘sqsoo qpj gqq oq naq^q 
SBA^ Tioi'iogCqo qBaddr? jo innpaB.Tomaui gqq nj ’ginpagoi^ 

JO opoQ gqq jo '(9) 9snB|o ‘gSS noiqoas .igpnn q.tnoQ q§iH oqj oq 
.Tgp.To q^qq qsupBu papaddB sioqqgp-qnataSpnC gqj;, "Sjgqqo pnB 
jqig- cmsqr oq sqsoo [pj pgp.iB.vic qopAi .mdntiBp jo gSpnp aqBn 
-jpjoqgg p)gnn3g| gqq iCq pgratjaj sbav igpio qBtnjoj b 9O6X 
-qo j; qqg oqq no pno ‘sg-TBagg; jo oSpnp eqBupjoq-ng pgniBaq gqq 
oq pgqngsgjd gq oq qup[d oqq pgn.inqa.i .indnnBp jo oSpnp gqBupDJO 
-qiig pgu.iBGj oqx ‘sqnBpnajgp gqq Xq pgqsaqnoo SBAi qps gqjp 

•.TndnnBp jo ggpnf eqBaip.io 
-qtig pan.TBg^ gqq oq SJoqqo pnB Tipsn]g; qDBorqy qsapSB g.T0qqo pnn 
pig; Binsy jo jpqgqtio pgqngsg.id sBAi'qnpydB 'pgsBaogp 'ntppn 
-niray ano Xq qjgq ifqjodojd gqq ni sgjBqs jpqq .loj qps b up ’STit 
“Avogoj gqq ojb gsuo oqq jo sqoBj gqj^ — ’p ^NiasaH lYKVavg; 

•saiqJBd gqisoddo gqq 

.TOj‘('j/soi/£) lornn.ij 2®??S^ xnoqAs. .loj) qy •ff’-tH 

•quBogddB gqq .loj ‘s.wqt vivy; Od'pi'o^ qiP^'^g 

•qinoo 

qSrjj oqq Xq p 0 Ui.Tquoo ggjogp u puguiB oq uopoipsiiuC on qogq 
Avopq QJ 1103 gqq qnqq punoiS aqq uo oiupaoojg; jiaiq jo opoQ^ 
gqq jo gg9 uoiqoos .lopun q.ino0 q^iJI oqq oq uoisiAa.i ui qDgiqddn 
ugqq s.Toppq-go.ioop gqq jo ouq '906X JO ^192 ™ 

09 .ioap sqi pgpugcnB ^X9S otoiqoos .igqpun pssiuisip q^qq .loqjY 
qivoqgq q.moQ oqx 'sqsoo pnj oqq oq sb opoQ oqq jo 903 '“OIX 

-oas .lopau 9 O 6 X X.TBn.Tqojr HXS ooioop oqq jo- quoinpuataB 

gqq .lOj Moqoq qaiioQ oqq oq pogddB pnq s.Toqqop-quouiSpnC 
oqq ‘199 uoiqoos .lopun paddB aqq jo jBSSiTnstp oqq oq .lopig; • 


X6S 


[•XXX ’TEOA 


•Bsriaas avaYHV'i'iv 


'{jOrtT 3Oti:)0C pD^trp ‘andnxiTiTjfTiTJiig 30 oSpnp o 3 ■c•^^p^oq^^s 
,tjjQ 'jnpc’qrfr acA\Tin3i 30 onjoop v mojj 9 O 6 T P TOT 'OX p 3 <i<TY • 

ot{q o?iAao;Iiis pnc 0°T?aBin pun sosnodxo qons ifuajep 0:^ que^atl 
-raoo oq piTioqs 0Ai:}\3qTi0saa(l9i a0qqonc ^opTai0!) 0^:^ jo quotnaScacca 

0I(? 0 ? p.lcSoJ m X|!}S0TIOqSTp ptiSO.tJ uq.TBMQ;- JO S0A1(}'C}U93 

-o.tdoi oq!} JO /nu JJ qtjqj notjoajip v qi ut pnq /jao 
jossooons u JO qn0UijaToddG 0qg .toj pavAvc oqq ui noisTAoad on oq' 
0:) WKoddc OJoqx 'opTnia^ oqt} jo jeStJutiin pnc qnoptroqnT.Tedns 
oqq oq pinoqs puBBJj Bq.iBMQ; qtjqj pappvojd qoiqA^L '02,8T 
JO T[?g2 o\.\% no posscd sbav pa'BAVtj uy •uoi()CJ!)Tq.nj o% p9:r.T8j0.x 
O.10AV aono.T0j).5p ni s.TojjBca aqj puB ^ojdraoj jBqj oq p.TC§0.x ni 
eo]Tidsip ej0iA oiaqq qxjqq SABoddB qj 'piqBAni SBAi quatnqnxoddTJ 
qoqq qBqq poB ^oq po.tjajo.T sSuipBOjd oqq ni oqdtnoq oqq jo syuvni 
-vj-Um BB p— 3 BqttBpnojop aqq quioddu oq ^02,81 ‘-‘f'ojq jo qq85 oqq 
JO p.tB.AB oqq .Toputi .to ^UB[ npai2[ .taptin .toAiod on ptjq pBaBJ^j 
b:[.tba\(j qtjqq st qs-tg aqq 'qaaranSac ui sn a.tojoq possa.td paddB 
JO spnno.iS oAiq aqq JQ^-'P pnB '-p'O ^A.a:T;K?xg 

•sqnoqonodso.t oqq 

.TOJ ^iiso-iiQ pvsjM^ nqcg; paB iwsvj^j; pu'iqoQ Tqsnniq; 

•qnBijoddB oqq .toj 2^2^9F ’‘’H 

•q.iuoQ oq? oq pojBaddc jgtqniBjdoqj^ 'op!). m qms oqq passini 
-sip (.TtidnBqBfqBqg jo oSpnp oqBuip.toqiig) ooa'Bqsni qs.tg jo qanoo 
®MX *PP^ ^notqsonb ut {vmo?uoi'i2'MV')) oqq jo 

EUBoni iCq apuni oq oq Sntqjodjtid ^/q.t 0 do.td ni'eq.tao jo noiquotpop 
oqq qmjq jTo.tBpap aq qqSicn qt quqq iCjpncoos ^puB 'opisB qos 0 q 
ppioqs /qjodo.id jTOAiopna oqq jo BtqjBMBqnm sb snoe.iod niBqjoo jo 
qnocaqaioddB oqq quqq ^qs.tg 'o.tOAt gxqniBjd oqq jCq .toj poqsB sjotjo.! 
oqX 'f06X P pug sqx uo pB8B.T^j Bq.iBMd ano iCq paqno 

- 0 x 0 {'DVJbVuoii2\JU>v‘)) qnocaA!Lopna jo poop niBqaoD b jo qoojgo oqq 
JO pti SntqqaS jo 8Bod.ttid aqq loj paqnqiqBni qins b sbav sisx 

■B 9 Sod.mc[ 0iqT!qi.ujtio 

joenoiSipi oq ^q.iado.Td jo quoniMopTio tit! iq paAioijoj oqisqso 0313 b jo .loqiqos 
ao JoqtiTEQq npum u -^q nojquqTTOiq aij? o!} uoTqooCqo on si o.ioqj 'juqq P 2 ^S 
'op^cs oJii V .o?/» fooffe gyv} og. gnawmopn^ — gvgiuoiopva snoiSip'g^ — aivi 7 ipm]g[ 
♦•(sisvaxaaaa) shhuio any IXKOO (aaimiTid) (I?SYHJ 0 ^^ 190 ^) 

•fgi:^,ing; uiatjgtji 

.qji 35!;j7;jr> vjf puv ‘gaigsnj' /ggyQ fioiimgg w/of Mg d.tofag^ 


•IIAIO aiVTEiadtlY 

’xxx 'ioa] 'sxTiodaa mi: kymki anx 


■ ’ll 7»-'07r 
8061 


-S2Z 




•ji'iTsaH 

ttTKHY 

•ft 

laia 
VKsy ' 


8061 


*8TT tot '*a 'I -g OT (f) 
*96 ■<! "tB ‘ T6 “P^H 9Z "a *1 1 (s) 


‘'ir? z ‘'3 •g *1 (s) 
69S 'i qBf£,g8 ST ‘'a ’3 1 (l) 


naoq seq qt pue JSAiod e qons seq qmoQ TO 

/C^s ox -Gpoo oqq jo (x) asn^xo 'qog xiotqoas jgpiin x-eaddB 
8qqjoxB99trasTpeqq.T9qp. 00.109X3 havo sqi imem^ oq noiqoipsuuC 
qt 0 AT§ oq s« , p^TOWn , os Aioxaq ^moQ eqq jo oQJOdp « oisai 
9SB0 B qoTis ui qi n-Bo jon ‘pjBaq uaaq sBq lop^qd siq .to qiiBxxaddB 
oqq qoxqAi tri x)ue x^^qq^aipB ug&q ssq qoiqAv X'oadda ub OTBqaoqTio oq 
0snj0.T qoauBO qi ^q.TBOQ oq^ixaddB ub jo tiOTqoimjaqq Smaq qotig 

'(?) iunv!)7?po.ung[ ’A 

^0^ yso^lf) dQO^WlOfOp'iJp UQAtS ^qq 30J J9TX9A 

.Toqqo saqtiqiqsqns qi sasBO Oiiiq jaqqo aqq uq 'paa-Toap Xxx’etiTSiao 
qnnooiB aqq no qsajoqnt aoj aox^^addB aqq jo sqsoo-aqq jo quauTiCBd 
eqq .xoj jopjo ob ^eq Ivca qi 'SaippBJadns ‘Snipneqs a 0 .ioap x^aiSno 
aqq gaABaq qi ^osbo qsjp aqq up qBadds .Taptin aa.ioap aqq Xiba 
.TO 93J0Aa.T ‘ai.TqjB Xbui qj 'apBra; 9ABq oq qqSao AAOxeq q.TTvop) aqq 
00 .ioap qBqAi aiiTuiiaqap oq bt „ ‘.-Cbs xp^it^oq jf atjj aqq jo sdxqs 
“X^iorp .xtaqq ^j^qitioQ aqaxx^ddB tne jo noxqoTinj aqx „ •papas.xadtvs 
-Tin ATO{aq qjxioQ aqq jo aa.ioap aqq eABaq oq sb x^addB oxqq Saipxoap 
\iio.Tj XIIB.XJO.X os oq asBO b qons xii qinoQ aqBjxaddB qons xxodn .xaMod 
on pyJ.T0jaoo sBq qoy .xaqqo ioB .xo e.Tnpaoo.xx nA]0 Jo ®poO ©qq 
qouB — (g) 2'ovi'Mv6u')Dfj[ *A jbmjbvyo aas — qt jo pasxas 

SI x^oddB hb sqiaipB qi sb noos sb q.tiTO|3 oqBxpddB aqq sapxsag;. 

•dOJbddp 

B qnq Sniqqon aq bbo x'’385TTnsxp aqq asBO aqq §aiaq siqx *sqx 
-.lain 9qq no qgq notqoas jax3nn jo pasodsxp sx x^addB hb qeqq Moqs 
six.xBTna.x oqx t,'sqx.Taxn aqq no asBO aqq jo pasodsxp ^XF^^ 
"XaddB aqq qsniBSB qi nodn qnaraSpnC qBqq e.Tnqea b qons jo 
Xd o.TOjaxaqq x^hb jgg noxqoas .lapnn Saipaaoo.xd b qSnoqxxB ^sbm. 
qx- .To^g; „ — : ST[.xBxnai (^) vjjvofipii'oj^ fo dnoi'Di[j^ ax/? /o scnopwi 
9112 'A/)opnsij;pi /o .i-JXiywx/j; nx qanoo siqq Jo qonag; xpj y 

•JAoqaq qiTvox) aqq po qBqq §aip3?.xadns aajoap b 
T il qxns0.T qsnin x^ssirasip 9qq piBaq pnB paqqxnipB naaq -seq qx jaqjT 
passxTQSxp si x^addB hb jx x^xx*® i .xaAvod qBqq jo asxo.iaxa aqq oq qnap 
- 9 oaid noxqipnoo b osqB si noxioas aqq jo sxnjaq aqq dq .xapsaxd stti 
3.0 qxxBxxoddB aqq JO 2ni.iBaq aqx '(i) x/?^^^^^ *a poasTDJ j .xpny 
Q0g_(X^ asTiBXo ‘XSS xioxqoas Xq pa.xiajuoo .xaAiod eqq jo asioiaxa aq^ 
oq qnapooaid notqipnoo b sx x'Boddn nB jo noissicapt? aqq nisSy 




[•xxx t;oj 


•eaiuas avavHYTiv 


•6GS ‘rest ‘ 

•89 ■'I 'T68I ‘T -a. Cst) 

•I -pcK 8 “a ‘T: *1 (T88T) (it) 
•Qf a ‘^681 (OT) 

•oas "oFO 91 “a 'a a fsssi) (e) 

•TOT ‘‘a ‘a ’3 OT (2Z8T) (8) 

•16 ‘T^n 9s “a -a a (sobt) (l) 

•906T JC 

.joqng 'nipqc'in-uniz jo jop.io utj 


•£ ‘j ^cqmoa (st) ^ ^ ^ 

GTS “iiv e ‘-a ’a a (osst) ( 9 ) 

•Z98 ‘•TIV 9T ‘‘a 'a •! (868T) (9) 

•era ‘‘tnoa ts ‘ai *a a (ogst) (f) 
sez ‘•p^'ivi zz ‘‘a 'a •! (sgst) (s) 

•999 “r "a '0 f ( 906 T) (e) 

• 69 Z fz ''a 'a a (zgsi) (t) 

I qqgg oqq ppqDp ‘.xnduntif jo oSpnp oqunip 
roo-a Z06T JO 8T 'ojj noisiAoa Iiaio « 


*9061 00 eanpeoojj nAfo jo apoQ Jo ‘(x) 

osntjp ‘xc2 TIOIX 09 S .lapnn paddu eqx pessitnsip x^ooQ qSiH aqX 
•sijsoo IPX eq!^ S'BAIl uoiqoefqo peddc jo canpnp.ioraara oqx 

uj •o.tnpoDOJj XTATO JO epoQ oq!} jo ‘(9) osnc[o ‘999 noTjoas japuix 
(J.T110Q q^JH aqj oj JGp.to pqj pmvSv pojueddi; s.Tojqep-quam 
-Spnp aqjQ •s.iaqjo puu iqig poisy oj eqeoo ^pj popauAiu qopAV 
jpduTicp JO aoptip epmp.Toqtig oqj Xq pomTJ.ij ecAV .Tep.to pm.toj 
B goox -^'^’caaqa^q; qjg aqq no pan ‘saanueg; jo oSpnp opuixJioqng 
eq!} 0!j paquesa.Td aq 0? qnpid eq? pan.Tnp.i .induiipp jo oSpiipopnip 
-.Toqng Qqj[, ‘sjncpnajep aqj ^iq pajsajnoo skav qins oqj, •.indnn'up 
JO eSpnp apup.Toqng aqq jo qanoa aq!) tit sjoqqo pui^ Tipsnjq; 
puraqy ^supSc siaqjo x)nn ptg; vrasy jo jpujacj no papasaad sgav 
pp{d. c ‘pasnaoap 'uippiTTiTcny aao iCq qjaj Xg.Todo.id aqq ui ea.TTiqs 
.Tieqj .Toj qins c nj •SujAi0[pj eqq 0.1c asuo oqq jo spuj aqj; 

•OT ppjjpjoj (ci) 

tiipjidpj; npdns ’a uvuivp/y/o pnn (ci) tvqvjpuvs 

jnyvqj; •(u) tpppj vCm’j '.\.}pp^![ p/Tojf ‘(oi) J ’a 

‘(s) yoqfvqo jttpupyQ 'A fpttvjp jvutn^ /toyt.yy '(g) fiojj ;t/noo 

•ppojjn^ 'A Z’oy ffsoi/f) .ij.ytiyiofri^T ‘(z) ivtiiufvl>itvi£ "a jpj.ivyQ t umupix^ ‘(g) 
pjvoiptivjp JTo ^Ji.yvyj; pyf /o tawpiot oyj; wnpnivj^ J 0 .(n.yvyj^ '(<;) y}vuC\p^ 
•A pvtv^j; .tpn^ 'uiojj poquosBip (p) -a ndvfp •po^^oIIoJ (p) }pp^il 

mvtittnjjr 'Ajipivjp mvtifnij£ pun (z)yP’Jil v-ipupyajp ’a tivynjjp fiAvaj; '(7) 
umuypoioyQ uiiyrvff- npmg ; ’a pi 9 (p uvpung vui/j 'OJnpDoojj'jiAjo jo npoo 
on? JO 90s ^oigooB jopnn oojoop 01(7 pnomu 07 noiTOipsunC Bcq qoiqAV qjnoQ 
Zino oqT si 709 uojTOos jopnn uoitod noqiij scij qoiijAi ‘ojojpjoijt qjnoj) oqj, 
•Aiojoq TAiio,9 oqT jo ooioop oq; soposjodns pan oajoop v sj ojnpooojj liAig 
JO opoo oqj JO Xqs noijoos Jopun jcoddu nu jo jnssiiiisip oqj juqj fijcjqr 
'90S f<07;P9s 'epOQ ojnppoojj; yta}Q—?pjopp/o 
pimpumy—ippads Jo yvtsmtip/o ppjJ'3;—\^q ttoxppf *ppoo ounpooojj jtajj 

^’(bsaizkivij) 

sHEHio OK? jyiivgnH ayjnnv '« (iKvaKirasa) yji:sv 

•tiptnjp yviuv,ivx ooijrttj’ /^jq; e.(of 9 pp 


A. 



■XXX -aoA] 


•TilAIO aVNOISIAa^ 

^sxaoaaa Avva nyiaNi anx 


065 


SOGI 



•juvsnH 

aTKHy 

•a 

laia 

YKBT 


806 T ; 


':r ^^VI^U\JZ) -QC^Z '- 3 I 1 I 0 rjl f'Ji -ri ‘i (ggg^) (^) 

•. [ '^-moo 'iStjj ^Tjqraog; stj:} jo B^uamSpnC p9^ui.Tj3. 

. v 89 *1691 JOJ 'r ’d;) }T)qpj,pun^ 'A 'ifSuvs^vysiDj: 

' ‘ •->nosT! 3 ,T JO TtoTssnosip ajom qjm pa^ q^Snsj nej'BaaS jb jnemSpnC 

pwB (s.xop.To -wiiiojTg eqj JO XZ 9 'b pa^tixad ) q.xnoo eiqj 
sa[r.,T oqj poAjosqo aAisq oj jqSno aq jaqj tiomido 30 djb om •^^'cr 
i TTaiTTa.Tmoa.t aqj qqpxi patjdraoo jou SBq aSptif pauauaj aqj Saipng stqj 
.<ir -ra.'.rj, o.tb snosvia-i on sb q^qj a.taq papnaqtioo st qj ’paap-ajBS siq jo ssen 
-^n;Uua,, oqj paAona qon ptjq jiqniBfd aqq qrqq saqBqs papjooaJ qnera'SpnC jeijq ' 
aqx 'TQO Tiotqoas .tapua j^addB oqq passtmsxp 'aapTBajd s/juTjjjaddu aqq 
j,rrr.rRaq pnc p.Tooa.T aqq aoj SajUBD Jaqjo ‘rpitjosBiq '•^K ‘aSpnp SaxqoB oqj 

}ipang 'A uviuvjuiiiQ Jo 69 P ’OH jaaddy m qnataSpnp- 

['85 '*! *1681 ‘^l-TnoQ qSrg; /Cuqmoa aqq jo sqnamSpnC paquuj] 

'AiB[ oq SnipJoaoB passud aq oq oaioap qsaJj b joj asBO siqq 
ptiBma.1 pnu Aiopaq q.inoo Jo SM^op oqq os.taAa.T aiojaaaqq qsivui o_/^ ’sq-tnoo 
oq'cmpioqtvs aqq 30 aouuptnS aqq .toj ^qSuipioootJ patiBsi uaaq scq ap-x p.xauaS 
■8 puxj ‘q.xnoo siqq ^q paqdoptj uaaq enq AiaxA siqj^ "(l ‘■p'sR 8 ‘ a 'T! 'l) 
ippafl vBtnj; 'a xppajf iv(lo'g_ aos— apoQ oqq jo snoxq’oas .xaqqtjj aqq .xapnxi qqx.«. 
q]iTap sastjo nr sb [[aAi en peg xroiqoas .xapnxi qqiM qjBap sasBO xit aa.xoap pns - 
qxiaxnSpTiC v eq pjnoqs o.taqq qnqq ppq snq q-moQ q 2 ij[ SBipBjg; aqj qBSsirasip 
qane .xoj suoSBai iSnu SnxAjS qnoqqiM oSpivp aqBuxpioqxig aqq jo aa.xoap 
oqq mo.xj icaddn aqq pessinisrp if{o,taai sBq osbo siqq m oBpxip qouqsiQ aqx 

"ivqvj,pun^ fvg^ 'A ifBuvtfVti^vj; 

An:ymix — ao.ioap oqnnaddB oto.xj 688 T Jo 508 'oil paddy xtx qnaniSpxvp ^ 
Sai(}dopT 3 ^!}jTioQ t^T 3 i{!} SAioqa ..^0g2 pn8 89 'dd ‘I 08 X doj tjitioQ 

qSijj A’quiog; 9 q^^ jo sqaeraSpnt paqni.id di\% o:} eon8.i8j0.i y 

•X9S Tioi!} 09 S .lapnn jo pasodsip si U8 tiaqAV 88 .io 9 p 8 jo " 

noi!) 8 .i 8 d 8 .id eq!} !)iqiqo.id eappeoo.ij IJaiq jo epoi^eqiqni Bmq!}oa si 
e.ieq 'ee.Toap c si ][ 8 ssriasTp eq!} !} 8 q!} (jpep 90 tioo„ 0A8q Xeqq .loj seAjas 
-raaq!} !}oip 8 .ijuoo qnq uoiqsenb aqi) Seq xf[iio qou ^nieq!} O!) 0 oa 9 .i 9 j 8 p 
onp qqiAi xCaq!} '00.io9p 8 qon si ^essicnsip- ei}'} !}'Bqq u^ara ^Cdq!} 
jj ‘aa-ioap b !}oa si XS 9 aoiqoas .lapun i[ 8 S 3 iuisip aq!} !} 8 q!} qsqq 8 }sa 
!}onn 80 aa.ioap pca.ioj u 0in8.ij 05 noissicoo ©qx ■ 2 aiq!}on s0Ao.id 
^saSpnp p0n.i8a][ aq!} O} !}oad 8 a.i qsorajn 0qq q!}lAV §uiaos 8 aa .ipq!} 
^parae.Tj 01G 0oi!}O8jd jo aa^^Gin 8 bg sae-ioap on !}Gqq nGani Xaq!} 
JI ((• pa:}8O0X0 oq ugd qoiqAi !}anoQ qSijj oq!} Jo eo-ioap on si o.iaq!} 
X99 noiqo0s .lapnn passicasip si paddG no oaaqAi „ ^Gq} jCgs saSpnp 
q)0n.iGa]; oqx (^) i-.i'i/sadwj;; ‘a pii8 (x) 'ipoii^vtiQ 

iin^oj^ dO’pvM'HQ 'A tpun^ dvvinji fho^p^iy aas ■aoi!}G!)inix| 
JO qurad Sai!}.iBqs qs0.ij 8 soag? ^J-xhoq 0!}Gpadd8 oq!} jo noiqonnj 
01]!} JO 0310J9X9 n 8 Suioq noi!}8ntniJa!}0p qoGg qaadds aqx oj 
E 9 i{}.i 8 d aq!} JO 8 !}qSi.i oqj sanimia^ap xCx 9 Ai!}og 41 niG!}J 9 !}tia 
64 osnjoi i^joAissGd 40 n saop osgo 8 qons ni 4*™00 Q^^IpddG 
oqj qGqj ^£9§pnjp ]Dan.i 80 \ 0q4 04 qoodsaj enp qqx^ p9q.iGin9i 

’aqoq st 41 ‘podieq-ouin bg passirasip st ug noqAl. 

•samas ayaYHVTiY [‘xxx -aoA 


265 



4 


<0*5 ‘ woff rs ‘‘a ‘nr 'i Cgegi) ‘999 't ‘i *0 * 1 ^ (qogt) (z) 

'S 6 Z '“P^H zz "a 'TE 1 (SGSr) (s) ’GSZ fZ ‘'a 'I (i68T) (i; 

•epoQ oqt^ m roae] jo noiqraqop oqq 

uiqqm 08 JO 9 pe 9JOj0.i8qq si pau pacld-o eqq oq setq.iuci eqq jo sqqSi.t 
eqq noJti notq^oipnfpB ttinq b st ‘einpaDO-ij ^iaiq jo 9poQ 9qq jo 
(l) ssiiBio ^jgg noiqoas J9pmi juaddB hb jo jBSBicastp oqx Iaiioq 
qgig; itjqtaog- 9qq jo AioiA oqq ucqq pasuq si gjnpaooad jo. Aiiq 
eqq qoiqAi no S9[dpnud 9qq qqiAS. Saidggq ni 9.ioni si sq.inoQ qSig; 
sBjpBj^ puB Bqqiiopo oqq iCq noquq mota oqq pnioi Xcn ox 
„• • • p 9 qno 9 X 9 9q nBO qotqA^ q^aoQ qStg[ oqq jo ooioop on si 9.T9qq 
^jgg notqo9s aopnn passinisip si paddc nu e-ioq^V •p9i.iBq-9niiq 
Snigq sb pgsstniBtp jcaddu ob jo sbbo gqq ni sb 'qi niBqaaqng oq 
2nisnp.i 'qniqq 9Ai. ‘si poddB nB 3aK8imsi(j ‘oq qsnta 0.i9qq ^qniqq 
0A^ p99puT SB i lig noiqoas .lapnn noiqBcaaqnoo b jo puB qi aeputi 
pssinisip B JO sqpsa.1 aqq naa^iiqaq 0Ona.Taj5ip b oq pqnoqs 0.T0qq 
qBqq papuaqui sbav qi qBqq ‘qniqq oai 'sAioqs oanqBjsiSax 0qq ^q 
noiqoas qsqq ni gggi niopBoi oSboSub^ jo oSnsqa oqx >, — •* 

•saSpnp paniBaj aqq jo Bq.iBino.i Sauvoijoj oqq tno.ij s.iBoddB bb 
^8881 JO IIA JO If noiqoasXq igg noiqoas ni epBiu oSonSaBj jo 
eSoBqo aqq nodn qnq ‘a];dionijd XnB nodn qon ‘posBq si a^oia aqx 

•quaroSpuC sqi qqm GonBp.ioooB oqoi qj Sni.iq 
.10 qr puetav nco qonjAV q.inoQ .laAvoj oqq jo oo.ioap oqq sniBrnoj qi 
pnB ‘pasagAai Jon ‘pgpiBA .ion ‘poni.Tqaoo .loqqian ‘paqonoqun qanoQ 
I9M0J oqq JO oajoap oqq soaboi (oSSl JO AIX 'J^V) opoQ ojnp 
•■900.1X n^^iQ oqq Jo noiqoas .lopnn jBoddB no jo jnssinisip oqq 
qsqq pap.! ‘.igAoAvoq ‘(p) .iipiA ui qanoQ qSijj Xogmog 

oqX '(s) ivirjsmnjf;^ 'A npwj^ 'ixammnp;r pun (3) 

B.ipu9yo7^ •AU7?qoA^ d>ir> 9 j ‘(t) piiysvg; npiixpi ’A 

'icp'j uvpims mi^fi aas ^dddO?p n si ‘(q ) osnnqo ‘[og noiqoas .loptin 
jBBSiaiBip B qBqq ppq oABq sq-ino^ q^^ipp SB.ipnjq puB BqqiiopiQ 
oqx 'qi pnaniB, ubo q.moQ qBqq pns oouoqBi.vo nr oojoop /(uo oqq 
SI Aiojaq q.inoQ aqq jo oa.ioop oqq *dd.{Odp b nio.ij poqsinSuiqBip 
SB .vdpM nB St [BBsiniBip oqq ji qnq ‘q.ino3 3° oo.ioop oqq 
pnaniB oq noiqoipsi.inf on suq q.inoQ qnqq pan ‘Avopq q.ino3 ojq 
JO 90.1O9P gqq BapobModns qi ‘aojoop b si |B?siaiBip oqq jj •(y) 
Gsnsp ‘xgg aorqoas Jopnn [BoddB ub jo yBssiinsip oqq jo ojnqBn oqq 
Sniaira.i0q9p nodn spnodop uoiqBnini.ioqop sqi pnn ‘oouBqaodun 
yBDiqoB.id qonm jo si aojoop nAio sqi pnoran oq noiqoipsMnC qon snq 
.losBq ostio B qons ni Avoyoq q.inoQ oqq .loqqoqA^ noiqsonb oqx 


'xxx •'ioa] ^siaojaa aivt: kviohi anx 


Z(jZ 


iy. ' 


'KIY0OII 

avKiiy 

M 

innr 

VK6V 


feOGI 


‘kt '-a ‘^o re '-a •'i (sIstUqT ® 

*89S “a -TO -f 99 (St) ( 0 ) . ’m Z Co 98 T) (g) 

S’’ ” 'SOStSht irs 4 °) m™./’'’“’'’'°’”V"“ 

,,«,p , „„J S 06 I jo^sst 


ZE'JTOtlJ’J .TOo^B 


pnuqaiq eqj -n^qg q^ 

m'"smr'’/''r’"““® 'tiasao.id oq, jo noqaod n qo eSpSHom « oq 

Bjanr' "i"' A ^ J<> pagg aqa }o Itiamnoop mi.id u boa\ 

BABqx -AaedoAd peg^Sqacm eq, jo ^<^ iggq Mqo,ao Jo qi65 

sqj JO oSuajjoni b jo jooj no miq oj otip jtmomi! em oapj oj jins 
V p0!)ti!}Tqsoi ‘pesBATj TBi'BaBg[ ^(juepuodsej j3T!)niB]d STJJ, ' 

: BAVoypj e-e eeo.iB peddB siqij tjoiqM jo qno sifo-ej 9qjQ 

•0) pajjajoj (4) aoiy; ‘A oor^ pUB (g) Aasunj^i 
A uo^ue^otg; ‘(g) 'A youa^^ ‘(^) g:^M}Q -a j,a>i^i)^ ‘(g) uosaj^ffogj^ 'x 

oiaiySo ‘(g) Mifivii, 'a Uboiooq 'psqginSniqsip (7) ii^tl'pB'i-O 'a RtniimoQ Rut 
-Bjuvff ^ooj^ fttiof XDjyiv^ *Aqjedo.Td paScSa.TotE sqq jo (Aub ji) spgoooid 
oiBa BH]ditis oqq jo qtvo JtioAB j aoq nt jBjsnBJq jo pssp eqq ni pstoBa ■noaqBJBpPB . 
-■noo oqq jo qatiorac eqq pxBd oq oq poiqtqxio sbm oqs jo 9 B§qioBi aqq qaaiBSs 
BB qSnoqq ‘* j ’g ^suitsSb sb 501701 on oq poqqiquo bbm. ‘g quqq “RIB'S. 

*oaSpSq.iom .TOT.id eqq pnB aoSpSqioin eqq bb qqoAi bb ‘qnBpnojop b sb 'g 
SuipBOidrat oSuSqacni siq no 07 BS aoj qitvs b qqSaoJq sp.tBAi.ioq 5 B ’g ‘g '8681 
qoaupi JO pogg oqq no pojoqsiSej bbm oSBSqaora siqji *2,681 .isqoqoQ Jo P^85 
oqq JO oScSq.ioni sqq jo oonoqeiso eiqq 30 eouBJonSi ni eSESq.Toro oqq poqdoooB 
oipu ‘‘g ’g ouo oq poSnSqacni nitSo bum Aqaodojd othbe oqq 2681 JaqoqoQ 
JO qq 6 g oqq no ‘noiqBaopisnoD aoj pnB qqt^J pooS ni eoaojEnB-iq b sbm pnB 
.loqoBaBqo qnoinpuBij eqt jo eSpoqAionq Aub qnoqqiM oSBSqiota oqq jo aojEUBiq 
oqq pouiBqqo 'g qBqq pnB noiqoBsnBaq spi/' pnoj b bbm Biqq qBqq pntioj bbm qj 
•qqop aoMop aoq jo noiqoBjsiqt.B qaxd ni 'g ojtm aiqoq oSBSqaora siqq aapnn 
sqqSia siq poaaojsuBaq ooScSqaoni oqq 868 X qBnSnY Jo qqsT oqq tiQ ’JoScSqacni 
oqq 50 saoqipoao oqq SuiqBOjop 30 osodand oqq aoj £70708 opBin nooq OABq oq pUB 
‘noxqBaopisuoo qtsoqqxM pnB BBoxqxqoq oq oq pnuoj bbm oSESqaoxn siqi *2681 
aoqoqoQ J® ^^62 poiaqsx3oa sbm qoxqM ‘T ‘H JO Jooabj nx iqaodoad 

nxBqaoo 30 oSBSqaoni b paqtiooxo 'XTH 3 ^° 4681 aoqoqoQ Jo pagg oqq no 

“OMC fBB .lOlfod 9 Md}U 9 f 

qso .(Oi.'.i «ix®»J7r— «£>??».‘025js«oo ,iof aaBvBiMu, piBnUsqm ruv 

MBvBpom gstiwSi} sv gov.Rissv fo Ripam fo guBmtBtBBY . ’ 

— 3/7D/!‘?.toj7f— gg uoigOBS ‘{joy li).'.$ioJ^ p .!0/gM».fg) g88I AT 
-j:-(siKV(iKaH 3 g) sasHio asY qyKHY ZVJ.KflK 
O-XT (AaUSiYig) aYSTM ISUYTO (iN^aNaasa) -HYOad IXSYS , 

-■ggv[jns 

uamm •'.'s •“•n'V ••« ?»» ■‘® 


'8S 

S06T 


LQZ 


'IIAIO 

*^iaas oYaTHYTi? IV^ 


‘sfs '■t'toa T5 ''a ' t: i (ggst) fe) ' ‘ogs ‘‘r 'o: ‘I’l’W oi (t) 

•Aopq 

q.Tnoo JO 88 .T 09 P eqq Saitnaguoo qnoqijTAi paddc sqg sqssicti 
-sTp jf-[drais qoiqAV tjanoQ s^jTjpeddB qx \% jo aa.ioop ©qx 

•paqonoqmi si saSpiif p8n.TB8][ 

eq!} 0? StTip.TOOotJ qoiqiU. A\opq q.tnoQ eq!^ jo 88.T0©p oqx ('>^) 

— 'orai:} 001033 0 q!} poB 000 (jb ©sbo ©mos 
, oqj pac 000 HI ^s99.TO0p oav*} jo oonojsixg oqj oj spoDj qi ‘(j) osnujo 
^igg TI0IJ09S .i9pnn iBssioisip jo sasoo oj ’spoisj ooxqooijsip 0qq 
qoiqAV oq sqpsa.i aqq Soioiqou qnoqqiAv paddo oqq sassioiBTp /jdoixs 
qoxqAi aa.xoap b pno aa.xoap Xxoqt3xn.iynoo o naoAvqoq ooxqoniqsxp 
03 oAiTjjp 'jaAaAioq ^©Acq /oqx ‘To^^oj; oqq jo oa.xoap 

oqq Soxco.xgooo qoo jCpxoap si qx |]xqs f papoonoo oq jCroi qijqx 
•p85 xxoxqaas .xapoxi 8p«[t3addi? poo aaiaop 13 sx jcg noxqoas .xapon 
padd-B 9 qq jo p’ssiaisip oqq qt3[[q sonSat? oBqp.xoAOQ Mj\r „ — : Xxxs 
uCaqx ’oa-xoap t 3 &x jgg ooiqoas .xapon psBxxosjp oqq qoqq papoonoo 
saApsraaqq oABq ( 3 ) "A ndvff^ papxoap oqAV FoSpnp pan.xBaj 

®qX ’93-^08p '« 'ion SI ^(j) osiixxp ‘ycQ ooxqoas .xapon poddw on jo 
jBssxoisxp aqq qcqq oboxo oq pan.xqsnoD oq qonoBo ‘A\oqA'iiX3 ^sq.iwtno.x 
oeoqx qBoddc oqq sossxoisip Xfdtnxs qoxi(AV oo.T0op ax poB oo.xooj) 
/.xoqBoijqooo 0 oaaAxqoq noxqoorqsip ax sqBoSSns oaqqxtnoJOQ pqoxpnp 
oqq JO 0®BXi°na3[ oqq qnqq qoojqo oqq oq /oxs sj[.xroro.x osoqq oq 
aoooiajo.x qqxAV (j) "ninnj^ vy'imsvummjn^jv.Pji poppop ot|AV 
eaSpiip p8o.xa?a[ oqq poo ^xxoddo p:i.3odB oqq jo onsoa.i Xq uoiq 
-BnxroBXo oq nodo qoo qo.C ojqoooxqsonb .to snoooo.x.xa oo.ioop n °ux 
-xn.xqooo xno.xj oxxxqsqxx oq puax qaxoddn oxjq jo pssiinsip ©{doixs x: oq 
ooxsxoap eqxqxinx[ oq nosxxo.x poo3 oa? qq3pi pxodda: jBxaods no X[.uij 
“Xioxq.XBd q.xnoQ 8qx3[pdda3 oqq qoxq.'.v ox sosco oq .Cmxi o.xoqq „ qxxqq 
spiBraa.! ^qqnop 00 *t'-9yutyopi}f jo o?.xto oxjq iix sdxqpp.xo'x .xjoqx 

'igg ooxqoas jo oSxoxSnni oqq xii opxxru oStxaxqa 
qqSxjs B tno.ij paJJojui oq qounixo pan poqsxpxiqpo o.xn pjoddix 
JO sqxnoQ oqq qoxqAX .xoj eqooCqo oqq oq posoddo si A\ojoq q.xnoQ 
oqq JO 80.xoap oxjq oposxodns ppoqs x{otqA\. oa.xnop n Snissod nxo.xj 
StiixiXB.xjo.x JO pnx3 p.iBoq nooq sxxq qunjpdxfn oqq xpiq.w xii pun poq 
-qirapB nooq sxxq qonjAV ixxoddxx no nit;q.xoqxio oq SiiiHiija.i jo .xoAXod 
0 qqq.xno3 oqBpoddox nr? oaxS oj^ 'pu.3qo.xdnioa nn.a j nmjq o.ioni si 
^qiooQ oqq jo noxsxoop oqq xu.njuo.a,, .loj (/'aqo '[Boddtx oqq psini- 
-sxp j, Soxqnqxqsqns puB jqo ooxqoas Saxpnoxnox X'xj qx nodxi po.x.iajnoo 

•xrs -toa] tooaarjT Am N^ia^r anx T-nr 


•••.'lYFnji 

ciVKiiy 

•u 

in HI 
VKBV 


- soar 


'iirrrzti 

?ST>:?a 

IXSTg 


soei 


’ . , "~ " " • c- - r '.?: -- pgui'B^noD 

' ' ' /p<)Soid 0-[qB 

__ ■ 

’ ' agq no 

- qqpj pooS ni 41 

• - -3/7; 

^ P fc'0>p4 X08X J9qo4oo 

rnifqs aqx jaqXaqAi si uopsanl) eqjQ - 

'mi ■ 

... 5::r uo p9,i04?iiS8i SBM eSsS^Joni Sjjjiq.tii'Bxd aqj^ 

■ 'T psuipiiiqo eq nsqAi 41 jo 0OT4on on pnq gi4iip^d eqx 
*-• ' r.:o— - s^maninxcl aqx jo exup eqx ‘q4-noiii 4i3q4 jo q40g eqx 
:':.5p5^.i sBAV i08X laqopQ jo x>J8S P eSn^Xioin ©qjQ 

^/qaiBi pooS TIT ee.TQjBU'B.ix oqx 04 po.T.iejsu'BJX Saiaq 
: r-';':ann Apaclojd snros bi oiaqx e.ieqM. sasno ni yCxdde ^xno 
"BB' iiaBijju.ind asex 4T 9q'«4 I 'exq^aixdd'B qntqx j '40U 

r- Paip.i xmixaddn aqx iixnaanddn qoiqM. uo ‘40Y i^4.T0do.T<j jo 
u&pnvxjj 0q4 jo 29 noT409g •^i4ni'8xd eqx taojj xnaraind ian 04 
"031414113 ST mnSeg; ixs^g XBrarausuxY 2inTq4 4on op j xn4s ?nq ^qxpj 
pooS'ni 38J9j9nB.i4 b sbai eqs 4Bq4 pun TnnSag T4SBa 4'BniniBsn])\[ 

04 3Tip- ip[nn40T3 SBAi. .T9Aiop 4tjq4 4T 6qB4 X^ra 0^ „ — ;sXBS4n0ta[ 
-“pnC stq HI eSptip 4 ot.i 4ST(J pan.inox aqiQ *41 inojj 4p0U0q £m 
0ATJ3p 4011 pxnoo aauSissB stq nt jDBq sbav unq^x t^'y mnsnjj 
JO jnoAuj nt 9§B®4.ioui ©qq sb x^qx pxoq Aioxaq sxjiioq aqx qxog; 

•OpBCn SBAi. .I8JSaBI4 

0tj4 4tjq4 onp os lOAiop ©qx jo nox4.Tod b 50 noix’B.iaptsnoo nt bbai. 41 
ytm ^oLiJTX oqx 40 .laq 04 ©up sbav .tqmoq; qBaddn pnooas nt 4d©oo'B 
X-Tini o.'A qoiqAi xobj jo Snijing c st siqj^ •uotX'BaGpTsnoo joj 
yun q^iBi. X^ooS nt ea.iojsnutx n bbja x)nB .T©40T3.iBqo xnaxnpnn.ij S41 
JO o^Xy3(/Aoa>[ XuTJ xnoqgiAV ©SESgaora ©qx Jo jajsuBJX oqx xieniBxqo 
mv 2 &^l XXiT’XI XBinnjBsnjq; xnqg pnu noixoBsnBJx 9 pT/ puoq b sbm. 
siqt XBqx 04B]|addB jaAiox ©qx 04 notxButniaaxap aoj xano^ 

siqx Xq paaaaj0i sansst no punoj naaq sBq 41 pnn ‘xqap laAiop aaq- 
JO noiatod jo noixanjBtxBs nt 8681 XsiaSny jo qxqx ^0 mnSag; 
nsng xsxuCDBsnjq ©JJ-^ stq 04 41 paaaajsnB.tx nuqjx txy niBBUjj 
Xng 'sioatpaia stq StnxBajap jo ©sodand ©qx loj Xxaxos pBniqY 
2B4Tnnj'^ Xq ©pBtn naaq ©ABq 04 pne ‘notxBtaptsnoo xnoqxtAi pus 


[•XXX ‘TO A 


606 


•^aas oraYHYTi? 


/ 


•I C '‘H •'1 *1 (iSSl) (l) 

''pdcno^l'D uoijmiiddy 

•sqsoo C!j sc .T0[).to OH ojumi j 
•sqsoo j(nj oq? o? sc go6T qqg eijq pgqcp ‘oo.ioop eqq Sui 

-puGUiG Jcduncp JO eSpcp Gquuipjoqng ponjcoj oqq JO .lopjo oqq 
gptsc qes puc noisiAe.T aoj tioiqcoi{dclo oqq a\o|]» ojojo.ioqq j 

•ojinpooo.ij 

pAiQ JO opoQ oqq jo gOo tioiqoos .lopim oojoop oqq puomc oq 
noiqojpB].iti[ soq xpufAV qJCCQ Xjuo oijq si qanoQ oijq oin ojojoq 
8:C0 eqq nr qcqq pac fAxo[oq qanoQ oqq jo oojoop oijq EoposJodiiB 
qi qcqq f89.toap c si '(j) osncp 'joo uoiqoos .lopun -[coddc uc 
JO pssicnsip oqq qcqq noiiudojo uic j snoscoa oAoqc oqq aojj 

•uoisnjouoo 

quo-wgip c qc poAujc OAcq qqi?un Xoqq ooiqou j[oi{q oq qqSnojq 
uaaq 9jn.i jcJOnoS oqq pun squoraSpuC Osoqq pcjj \u Cvjl 'A 
nd'DQ popioap oqAV soSpnj* poujco] oqq jo ooiqou oqq oq 
qqSno.iq qou ojoai jcc noiqoos jopuii qquv qjcop sosco ui soojoop 
JO Suimcjj oqq oq sc o|n.i qc-ionoS oqq pnc squoraSpnf osoqq qcqq 
eiEiisajd ^aoAOAioq -sqjuo^ oqcuip.ioqns oqq jo ooucpinS oqq .loj 
qaaga qcqq oq ©[uj qoJsnoS n pouisi ‘jog noiqoos jopun ijqiAV q|cop 
sasEo UI oa.Toop puc quoui/jpuC c oq pjnoqs ojoqq qcqq (j) 
nBuij 'A ^ppdu; podo'^ ui qinoo qSijj 


•KITfiflH ' 
avKiiY 
a 

laiff 

YJtBV 


80GI 


nx 'IOa] ^Bxuodau mu kviclni am 


065 


OTSVHJ 

:BavitYa: 

•a 

jpreag: 

iiBva 


8061 .- 


•SOI ‘•A'Bsa; SI (is8i) (i) 

o!^ /qrabo .Toud >8 saq BT')OTB];d eij!} qtjxT!^ quotatiSiB ijtiOEejd f 

JO Bsodjtid eqq .toj op p sa Suiuitissy ‘sotqpToud joqe ao til 

'aoTq.08 ot Qsoqo a Stiiqoo^a soiq-inbo jo S!^J08 ().n 8 a 9 gip sijq iH 

TioiqoTiTq.?ip iCtiB AVB.ip puTioaS HO qoHTiBO J *nopi\'[oiioo oq. 
oraoo qoH gABij X '^i srapp HOipB m osoqo ©qq jo gotiSissb ^ (f 


oqj qoiqAi aapun c^sg.ig^tii oqq paqaaio BBq oqq sqagssB oqAi. 

jpsraiq nosaed aqq aaqAi noiqBoqipnb euios qi^TAi iieqai^ gq qsnra 
sjqj q'Bq'^ pX! ^opa "[BaQ-naS aq?^ o:^ bb HOpsenb ao qqnop itiB qon oq 
oaaqf^ qSnoqqp ‘qBq^^ papaSSns si qi piiB i puBaj jo pnnoaS aq;^ no 
f^uaoiuSiss'B q'Bq'^ appu qas pna eqndsip oq uoiqoB hi asoqo aqq. jo * 
longpsB oqq hi Xqmba hb si Xqmlaa aoiad aqq qgqq aoHBqsniHoaio 
aqq nioaj saspiB pasiua aaaq noiqsanb aqj, ’aSaaqo quqq oq qoaCqHS 
ponj eqq ut qsaaaqHi stqq naqaq aAuq ppo*v\. ao];^Bjr, ^ao|XBx, 
oq HAionquii nosaad aaqqouB oq hihs b qqm paSaaqo naaq psq 
q.inoQ HI pnnj eqq hi qq^lpO ORJ JO aarjqs eqq aiojaaaqq 

JX 'qi nodn sraiBp aoiad eqq oq qoafqns qqSnoq §Hiqq eqq seq'Bq 
qnq 'eqqiq aoiad Xhb jo eaiqoH qnoqqi^w HoiqBjapisHOo o^qBHq'BA aoj 
eqBqga jBea jn aasuqoand b jo Hoiqsnqis aqq hi pHBqs qoa eeop 
HOiqoB ni esoqo b jo aasBqoaiid eqq quqq paqqiiop eq qi ubd 
aoH qaeqndsip neeq qoa scq qx„ — :Bqa'BHiea eq qaamSpnC siq 
HI ’pioA BBAi e§B§qaoDi-qns eqq qsqq pqeq ^•'p[ 

•SaiqqoH qqaoAi jpsqi sbaa qi oq ejqiq s^aouSissB siq q^qq .lo ‘aonSissB - * 

stq HBqq qi oq ejqiq aeqqeq b pBq esje XqaoqsHios qBqq aeqjBeaeqq 
peAoad Snieq sqt jo Xqijiqissod eqq oq qoefqns uiiq oq peaSissB 
BBAi. ‘qoiqAi qseaeqHi oqq qqSnoq aoj^CB^x, /[qaenbasHoo . pas ‘qt 
oq qoB^qB qoiqM, sapiuba oqq "[JB oq qaeCqnS os saop HOiqoB 
HI eeoqo b sasBqoaiid oqAV hbcq b qBqq si iCqinba jo apa eqq 
qBqq pepHeqaoo bbai qi pnBq aeqqo eqq hq , •jCqiaHoes eqq ho intq 
Xq peoHBApB SiCeuoin eqq jo queqxe eqq oq ptpA sb ifqianoes g^bS 
-qaota pniSiao eqq ppq cq pepique sbav eq qBqq sbaa HOiqnaqHOO 
siq puB 9§B2qaoHi eqq SmqBeJO HOiqoBSHBaq eqq hi ejqBUOTqsenb 
ao jnjpHop Sapq^HB jo ooiqoa oh piiq epi MoSBSqaoin eqq 
HO posiqoBad neeq SapBq iCqiaBpSeaai ao pnnaj ifuB jo quBzinSoo 
qp qB qou SBAi aop^BX m OJ seiqaBd eqq aeaMqeq sb ppA pnB 
qaeppHBjj eq oq pnnoj sbaa aSoSqaoHi eqx •eSBSqaoHi eqq jo iqia 
-H09S oqq uo aop^B^ inoaj eouBApB hb peniBqqo Hoqsojj -Hoqsaaj 
0HO jo 'anoABj HI qaiioQ ni punj b jo Hoiqaod b jo 0§B§qaoHi b 
peqiioexe qqonoQO^O 'esoqj 9.19AV sqoBj eqq (j) .t02/ia)j; ’A 

■r.^rt- 'saiaas crvaYHYTi? [•xxs ‘To A 




gno^potf. Tiaaq aAijq oi ptinoj fii sSisSi^iora eiqj, 'ni'eSag; ]q.SBg 

- ijBHinrusnH ■ '^nKneJd^ ^nspnajap ei^q jo pnBqBtiqaqq ^nsq^; T[T 

tiiGsng; jo anoABj tit puraqy .ToSiaSij.iora aqg. iq pa^jnoaxa 

/gjacTo.td eqq jo TtOT!).jo(i e jo eS'BSij.Toar b aq oq Saiij.Todind 2,681 
jaqo^oQ JO p.Tgg 0qj jo ^uGinnoop .lopid b fc’BAi o.ioqx *AJ9<^o.Td 

- p 9 gB§q.TOca eqq jo g^bs Aq 2681 ‘^oqoqoQ Jo qq65 dq^ p q^vS'^jotzI b 
JO qooj no raiq oq enp qnnocaB eq-q gsibj oq hgsttb SBq qt qoiqAi. jo quo 
qins eqq qaGqtiqiqsui ^pusBi^ Ts-TBOBg Bprj 'qnapnodeGo: ^iquiB^d 
eqx ‘ApoS^TP jCqaom araos jo ano bi jraB ‘quBijaddn aqq jo 
jpeqaq no 'ii022}C[ '-tH -^q panSjB /|qB pnu iisnonnaaqs sb/A jBaddB 
giqq TIT TiOTqsanI) eqx — ‘f ‘Misangf pnn ‘-p'O 

•squGpuodsa.T aqq .loj 'i‘^vzi<n{) Tqsunjq' 
poB I'tt'X d'D'pun^ qjpuM ®q^ ‘muoq^q ‘g; 'jpj 

•quBj^addB aqq .toj ‘XL '£) P^® T^VW ’sjssaj\[ 

•qjiioQ q§T0[ eqq oq papaddB niBgag; 

iqsBg; qBtntnBsnjq; 'qii ccroij qqanaq iCuB GATiap qon pqnoo aanSissB 
BTq M.BJ m pBq bba^ TiBq^ x^y TiTBsng; jo anoABj ht agBSqiotn 
aqq bb qBqq pjaq sqnnoQ qqog ’agpirp qoTjqsiQ; eqq Xq paTn.Tg 
-Tioo paddB no sbav aajoop sjqq pnB xnTBjo s.pxqnp^d eqq peaiaap 
^(Aiiigjvg JO aSpnp aqBnjpioqng) aonBqsnj q?.Tp jo qjno;^ aqx 

•8681 

qoiB];\[ JO pn55 aqq no pa.TaqsTga.T seal ©SBgq.ioni B,^TqnTBjd aq^ 
•aSB°qjoni sxq qaanreqqo aq naqM qx jo eoxqou on psq giquiB];d aqq 
pnB 'a§BSq,toin s^qiqncBjd aqq jo.aqBp aqq 'qqnonr qBqq jo qqgg: aqq 

no paiaqsTgaj sb.a 2681 J9q'^>qo0 P P‘^8S eSBSq.ioin aqx 

•apBni SBAi jaj8aB.rq aqq qnqq anp os .laAVop eqq jo noiq 
“jod B JO noTqBiapTsnoo nj sbm. qx pnB ^arniq aqq qn aaq oq anp bbav 
.T aAiOQ; •nojqBiapxsnoo .TOJ pnn qqxBj pooS ut aa.iajenB.iq b sba^. pun 
.i9qoB.TBqo qnappnB.Tj sqx jo e§po{Monq ^ub qnoqqm agBSq-iom eqq 
JO jajsnB.iq eqq pauTBqqo xanSag; xqssg qBoicaBBnj/^ quqq puB 
noiqoBsnBJq 0pi/ puoq b SBAi sxqq qnqq q.inOQ aqnpaddB .lOMoj aqq oq 
nopBaTnwaqap .toj q.inoQ q.oTjj aqq Aq qaa.x.Tajai sanssi no ptinoj bB/A 
qx pnB 'qqap .laAiop .laq jo uoiq.xod jo noTqoBjBiqna ni 8681 QSoSny 
jo qqg-]; aqq no rangag xqsng qBraniBsn];^ ajpA siq oq qx pa.iaaj 
-SBB.iq nnq^; py nxBsnjj qng •s.ioqpa.TO siq SnxqBajaqa jo 0sod.ind 
eqq joj /-[a^os pnniqy zBqcnnp^ /(q apBin naaq a.\Bq oq puB ^noiqn 
-j[0pTsuoo qnoqqxAi. puB snoxqxqoq naaq aAuq oq pnnoj sbax 0gBgq.Toin 
siqX 'coBgag xqsBg qBinniBsnj^ qoBjpddB qnBpnajaj) aqq jo 

-xxx "ioa] ^siaojaa: mu ani 86S 


•avSTHd; 

ISUTNVa; 

"» 

KvoJtq; 

iisva 


■ 806 t 


>avsvaj 

-isaTHYa 

•fl 

-KYoaa 

.Ms»a 


•8061 


’fq '‘Aissa 08 


»^g'-S9A 6 (808t) (S) 


Ci98T) (8) 

■25S ‘'saA 8 (964T) (t) 


.T9jgtiB.i!} puB eSgSpToni paijisodap spjaMiaye 9i^aJi 

eraog put? ^pani^i^qo naaq ptjq gi qoiq^ aapnn feGoa^^sninoaTO aq^ jo 
0 OIQOTI ptjq oqAi 'aqi^TO qn^ptiajgp sq^ o; paiiajsuBii^ s^raoqx 
0 §e§gjOOT Biqt^jo noi^noaxa aq-} i8,p B,(^p naAag •parajojjad 
jaAau qo-iqAi tiostjcI mojj Jo§t3§).ioni aqij aseapj o? asicaoid 
B .Tapnn pua uoT;}9j0pTstioo'jnoq!)TA\. tiaAtS esAi [}t !i''3q!j. notsnpuoo 
eq;^ og auiBo tj.TnoQ aq!^ pntj ^ijqap jo j nosud ut suAi ia^qatuQ aixqAi 
pai^nqaxa STjAi 8§\3S;)joiii aqj^ jo tnns -b e.moas O!} ]ym a .xapnn 

^saaeijiii siq pa/CaAuoo iCa-^qoniQ auo asuo nj -sn aiojaq ^ 
Xoaddrj aqi^ jo qmq!^ aAV ‘aAxspap si ‘AVB[poo§aq iji ‘{g) g^i^LViO ‘A 
.lary.WcT OB[tJ sb ^paqonB iCi'}s'e[S08Ba o.A!} eq:^ at Saqm aqjg 

•aiaq 

^i!^nii3xd aqx su aot'jtsod v Suojqs os ui paapui qou s'BAi qt ui 
jqpnit?xd aqj^ -sn a.tojaq astjo aqq no Sutieaq asop o saq asBO siqj;, 
j/aaq oq XaAnoa oq sqaapc paap quaptp-nuij aqq sb qs 0 .i 0 qat .to eqsqsa 
qons /aa a.imboB lo aAttq oq qaed .laq no qsi.A .to aotqaaqni iCae 
JO ‘Suiqqi(at? SntjinltOB sbav aqs qttqq jaq Xq oSpapAonq ^Cub quo 
-qqiM. puG a.tnqsodnii put? pnT?.Jj Xq paniBqqo sbav qotqAi jo noiqiio. 
-0X8 aqq ^paap v at eaqaG.iSsc xtaaiua Xpaaoi sbai oqAi ^SatqqiCu'B 
paAiaoai aaAaa pita ‘Saiqqoti .vaAaoo ppioo oqAi ‘Saiqqou jo jauAVO' 
qaajudd« st?AV otjAi ‘Suiqqoa jo aotssassod at soAi oqAi aao tno-tj; 
gjasaqomd aq oq paoiiGqo sjqtquiBqd aqq quqq s.tGaddB qt asGo apqAA 
aqq no j? — ' saAJasqo oq naqq pnc 'oiaqq oq paSuSqjOTii aqs p0§a{(0 
squGpaajap aqq qopAH i(q.Tado.id aqq nj aq^qsa jo diqsJatiAio iCan 
paintGXOsip asTiGO aqq tti oqA\ putt 'SntqqXaG jo tiopsassod qaaiGdcIs 
Xhb Jon ‘aotssassod oa qinq oqAi (qattAjas aqGaiaj aqq) saaop oat 
-jaqqcQ raojj notqGjaptsaoo aqqaaqGA joj SJasaqo-ind sg tniBqo ^aqq 
qgqq Atoqs Xqao p|tiOD squGpuajaq) aqq quqq qno paqatod aq naqq pns 
‘notssassod ni XiqGaqoB sga\, oqAA jonAto qaa.tGddG na mo-tj pasaqo 
-and aq paptAO.td ‘.CtossaDon qoa sgav aasBqojnd aqq iq notssassod 
qoqq Sntpjoq pnt? n^Cqsso'g; pjorj papnnodojd os antjqoop aqq 

SntqoaCai (z) ^^7 iiPini'iinM P jo qnatn 

-SpnC aqq oq 0 S|U poB ‘notssassod qGnqos aqq qoaqoad oq qdaoxa asGO 
iCntjnt axqgqtGAGqon sgaa png iCqjado.td jo notssassod aqq qoaqojd oq 
ppiqs tj SBAt aonajap u qons qnqq papqs n-^pso-g p-^orj qotqAV nt 
‘(X) dvmqpionQ -A 9230.t?S' JO 0soo aqq oq pajJaja.t aq aotqon qnoqqtAi 


808 


•ssEiaas crvaYHVTT? 


[•xxs *qoA 







•Tfi "(I •tIo'T CT68 t3*(t) 

JO 9 S 80 0q? nj . *B9t')T.Toqgn8 eqij o^tii ixesop Sni 2 [ 00 j jo Smieaq 
eq!} 0 OIITS /qranqaoddo ub peq ©Aeq eAV qtiq ^gtxeraiiS.T'B oq;^ Supnp 
sn 01 ). p9?io 0J9M. sQstJO 0Ai!j JO 900 /jiio 'sj^if^niBid eq:^ eJGAV 
'esSBSijJotn 9'p'if yuoq u 'sti Qjojaq gsbo ©q;} ni sb ‘ijou pun ^jo^5!}93 
eqg JO sjoqp0.TO jBqj ptic ‘aSBSjiotn v jon pue oonB^CoAuoo b 6ba\. 

(jneranoop paqoBGdmT 9qj q^qj asuo siqq m poA-iasqa oq oq st qx 

•pipA 

' u00q psq qnecaapqas ©qq jt iniq aAiS ppoo .to^qqos oqq sb qeQ.teqaT 
qons p 0 nit 3 qqo aq q^qq sBiA qpsa.T aqq ‘jojqqas puB oaqsnjq oqq 
raojj quataa^qqas oqq jo qisodap b qooq aaScSq^oni aqq sb qontnsBUt 
qsqq pnB ‘aasBqoand qons qsuiBSB sb pioA Sowq paap oqq BquaAoad 
puB ' 9 '[qBqinba ao ^bSoj oq qco.iaqm qBqq aaqqaqAi ‘paqatjodrat 
paap aqq Japan qsaaaqni ^ub jo ooiqon qnoqqm anjBA .toj aosBqojnd 
B sapnpat g noiqoag qaqq pqaq -qt .tapun paApiap qsa.iaqui 

DB posBqojnd jfiqnanbssqns oqAi suosMod oq qoti pan ‘paqouadrat 
Bi qoTqAV.paap aqq .lapnn /qqoa.np Snxtnpqo s.TosBqo.tnd oq yC^no 
paqBp-T qi sb ‘troiqoas qBqq jo aoiqoaqoJd aqq tiiqqTAX ooiqon qnoqqm 
on[BA joj josBqoaud b qon sbai. oq qBqq ( qoy aqq 50 9 noiqoas 
JO suoisiAOjd oqq niqqpn jpsiniq Snijq pqnoo oq sseqaii .touStssb 
siq nnqq aqqiq joqqoq oa oABq pqnoo 0a°B§q.ioca oqq qnqq sBiXA 
jTqniB[d oqq. jo JiBqoq no osbo qnqq ni noiquoqnoo oqjp 'n^jpiiqo 
Bj.Toqqq 9 S oqq JOj oqa.ioqq qoofqns pnn ‘'ojq joj .io[qqos oqq JOj 
spjBAXJOqjB puB ^ojq joq joj joqqqas oqq jo ojtav. oqq joj qsiuq nodn 
oaqsnjq b oq qaanSissB puB poXoAuoo 01OM saiqjodojd osoqq qmn 
‘aoaBJnssB jo Zoijod b pan oqBqso qBOJ jo paqspnoo qnotnoiqqos oqui 
qnd iCqjodojd aqq osbo qoqq nj 'joy oqq jo 9 noiqoas ;(q paqooq 
-ojd SBAi aaSBSq.Tonr aiqequiba oqq jo qsojoqnr oqq qnqq pioA paJB[o 
-op qnauio^qqoB oqq OABq oq sjoqipojo oqq iCq qins b ni pqoq bbax 
qj 'qnapipnBJj sba qnotnoiqqas oqq qnqq ooiqon qnoqqiAV /Cononi 
Biq pooHBApB oqAi oaSBSqjoni b jo .inoABj ni oSnSqjonj oiqBqmba 
JO Xbaa ;Cq qeojoqni ajT| siq pa®jBqo .iCjqnonbasqns oqAV ^lojqqos 
oqq oq poAjasai sbai. qsojoquj ajq /jBnoisjoAOi 0 ’dBQ ‘‘zna; 
gX Jspnn sJoqipoJO qsnpSB qnopxmnjj sbai qoiqAi. qnatnoxqqosB Xq 
'asBO quqq nj -pojoqiisnoo sbm 'qoy /(uodojj; jo jpjsubjj^ oqq jo 
gg noiqoas oq Saipnodsaj.ioo 'dnQ ''z||g gx 50 9 noiqoas qoiqAV. 

‘(l) 1TI‘'HV^10 ‘-A- fiVy^dvioQ /juioiuvg; 

OSBO aqq nodn potp.i ojj ^/noiqujopisaoo joj pun qqicj poo3 ui 


•avsvtt^ 

isar.-iva; 

•« 

KVOBfi: 

ij.svn' 

8OGI- 



'XXX "ioa] 'siaiOAsta mu kvictni echx 


008 


•aTsvaj 

ISHT.'ITa 

KToata 

lasva 


S06t 


2f 

©oueiinoiioo 0t|!} .leqqiQ seimbai jCexiotn siqSni^udejojQqegBSqJOTH 
■B JO eanSissB !jnepti,id u ssonxsnq jo os-inoo iC.i'Bmpjo eqij ui 
piBS pnB pps ST qi 'estiBooq ‘eoaBiCeAnoo oqniosqB ttb puB sS'ESpiora is 
■aaeAiqeq qoads9.T siqq ht GonojQjjTp opuv b si gjeqq qeqq sn gjojeq 
penSjB ugeq fcisq qi qng ’srapqo jo sqqSij .iieqq oq e-e sgiqupid 
oqq JO Sai.imbna qoti ni Jagnti pf qn'Bpttgjgp aqq jo qjud oqq no joA 9 
-qisqAi oonaSijSan on naaq eAcq pjnoA\ ojaqq q^qq juajo nosq ©A^q 
'quiqq OAi ‘ppioM qi ‘ootib/Coatioo aqtTjosqB ub qnq 0§B§q.Totn n qotr 
Tiaaq puq sgiqnTBpl aqq jfq qaaraiiBissB aqq ji puB s^tqnre]^d aqq Xq 
ponSis qdieoaj poB paap aSBSqjom aqq jo noTqotipojd aqq jo qqtBj 
aqq no ./fauoni siq paouBApB aABq oq naqBq oq sn aiojaq aonapiAa 
OTiq uo qsnra (joqnng) ajg „ — : paAJosqo qnaTnSpn[ oqq SauoApap 
’[naddB oqq possinisTp q.inoQ aqj;, ’aaSnS 
-q.ioni pun JoSnSgiom oqq uooMqaq qunooon aqq oq qoofqng. soqnq 
oojajsunjq u qnqq pun 0aSBSq.Toni pniSijo aqq /q paojojuo aq 
qqSinr qi bb quaqxo aiUBS oqq oq oajojsun.iq b ^fq paojojua aq Xpo 
UBO o2B2q.iora n qnqq papuaquoo sbai qi squnpaddB aqq jo jpqoq 
uo poB ‘‘p'fq ^iC.T^p puB naMog pun uaunjg; saranp .iig ajojaq 
auiBO qoTqA\ paj.iajo.id sbaa jnaddn uy jjaonBApn 

uaaq SaiAnq OSS? ^tiiqooj aqq uo uaqnq oq oq sbav qunooon 
aqq qnqq ppq ‘'0‘A ‘aoocg ‘pnnJj v qiuiuioo oq luiq j)9[qnu9 pnq 
‘soqng jo spunq aqq ui squaiunoop oi{q Sutabo^ ;Cq ‘oqAi ‘sjgiquiB|d % 
oqq unqq ^fqinba joqqoq n pnq pue ‘qdioooj pasiopno aqq pun 
paap aSnSq-iotn aqq ni panisquoa qu0TuSpa[As.ouqoB aqq uo ifpi oq 
pajqiqua sba^ ai[ ^uopidsns asnnD oq saounqsuinoJTO iCnn jo aouasqn 
aqq ui qnqq .toj ^paoncApn uaaq SnxAnq sqx jo Suiqooj aqq uo 
uaqnq aq qsnin qunooon aqq ‘paounApn uaaq qon pnq OSS? sioq-^ 
aqq qtjqq aoiqon ou pnq oqAi ^jaqunjq; qsuxBSn sn qeqq pjaq snAi 
qj •paAxaoa.T Xyqnnoon pnq xCaqq qnqAi jo qsa.xaqax qqxA\ quarnind 
uo uoxqduiapa.i .xoj paqsn pun 0SS3f ‘163^ psAxoaoj ipo 

pnq iCaqq qnqq SuxSagn qxns Jxoqq qqSixojq s_gxqnxBjd aq^ 
qnqq paAiaoa.i qou'pnq spxquxnjd aqq qnqq aDxqoii ou pnq pun 0SS3P 
.TOJ aSnSq.Toca n sn qx .xoj an^BA ]pj oabS oqA\. '.laqnnjj oq aBnS 

-q.ioui aqq pa.uajsan.xq saqng 0igx qo-^®I\[ P MUX ‘pQ^P 

a.onSqjoin aqq cxo pas.xopua inns qnijq .xoq qdwDO.x n pauSxs os[b pun 
JO qdjoa9.T aqq jaaSpojiAOuqon paap aSnSq.xoui aqq ui pus 
'aonnjiiBSB jo saiaijod iiuxqjao osyn qjun qooqs jo urns n ax qsa.xaqax 
ejqBqmba .ixaqq saqng euo oq paSnSq.ioni sjjxqainjd 

cog -saiaas avaYSYTi? ['xxx ■'ioa 





'£fi8‘'STD S (098T)rft) ’ 

dnpA .Toj ss'cqo.itid jo GOTiajgp exjq 0 !j Snj.i.iGja'^ ^/pGApiep sbm 
inaq? oj opiq aqi qoiqA taoij /'p.TUOss siq jo sJUpioi'i.i'Bd 

0 [{!j IP Aionq 0 | pnnoq o.igav 0 a.oDSq.TOin naaq peq jqTqni'U|d oqq qcqq 
aiBMD |[a.vvSai 0 q pqucpnajop oqq „ qoqq p 0 q.Tmn 9 .TqTi 0 OTSpnLom. 19 A 
-Tpp m .TO[pow3qo-0OTA 'Q'lnosx® oq poonpni: i(pu 0 |npn'B.ij 

rrsoq p«q spaap aqq .lapnn paAT.iap 8 |qTq -B /q 

aoiqon qnoqqpA anpA .toj e.T 0 SBqo.Tnd o-toat /aqq qiiqq puno.TS aqq no 
qins aqq paqsTsa.T Gqnnpnojap oq^ •po||eam 5 a aq oq dn pa.TaAtpp 
eq iaqq qnqq paa.Toap pnn ^pioA /[pT|.\\. o.ioa\ /aqq qnqq ppq q.inoQ 
aqq pan 'spaap asaqq apisc qas oq ||Tq vt paqq gtaiiSq -sqacpuajap 
aqqoq aTTp’A .toj poSKSq.TOin ep.TDATjaqjB 9.J0 At /oijq raoqAv/q ‘qnuA.Tas 
epOTaj c oq apTs jo /bav /q segitno.Td aqq ttSissu oq epuTU sdat 
jliquiBid aT|q ‘pjad qonj uT-iaAon /onoin jo ottts n jo noiqti.Ta pishoo 
QT ‘qoiqAA /q qTTq ^sasn 0 | aq oq poqnoso.Tda.T 'spaap nTnqjaa eqno 
- 0 X 0 oq .ToqioT|Os sjq /q paoupnT /iquajnpnn.ij stt.a 'sosnoq p| 0 i[ 0 SB 0 [ 
jnoj JO aaSnSq.ioOT aqq sttav oijAs. 'aiApSQ samnp jiTquaqd aqj^ 
•asaqq a.TaAs. sqoiq aqj (j) uos9.(Jlv9f 'a ^(i'i\0Q jo osuo aqq up 

•Aq.iodo.id 

aiqBAotumi .to e|quAOOT jo Tiotqt3.'!oqqod/T[ oijq /q pa.inoo3 si 
qoiqM JO qnam/nd aqq qqap i? Tinqq o.iom on qonj ni si oSDSqJom 
. D /qmba nj 'aqnqsa pTnosjod jo oS«Sq.toTn n oq sn pun| jo oScS 
-q.ioni n oq 0|quoT|dd« st a[dioni.Td otuns oTjq qm|q sn oq smoas qi qnq 
f panj V JooSl:S^To^l n sn.u siqjp, 'IstiidSi; /qinbo .Cun 

eiinbon 'aSnSq.Tom aqq poniuqqo ApiadoJdmi oqAV uos.tod aqq qqiAV 
Snipap ipnaaonui /q ‘qouuco Bncs-iod p.Tn(q qnqq iiouiido jo niu 
j 'qi qqiAV Saquop quonbosqns Xnv ooiinaoqunoo oq Suii|qou anop 
seq aq qmjq pan ‘piqnnqd aqq qsniuSo so pioA st gj-gj .ioqiuooo(j 
JO eSoSqJOin |onTSi.io aqq qoqq noispoop /m iii qijS|.t tno j qoqq Sut 
-innsBc 'qnq i pD.iopisuoa aq oq Sninioma.i ||Tqs uoiqsonbo siqoiqAT. 
'qqSi.isiqq paqoajo qou sm|jjjquni|d aqq jo qanpuoo otjq qTujq amnsso 
asod.ind qoqq .loj qsnui j qoqq snoiAqo si qi ‘Suiqspqns A\on /qinba 
siqq soq j|iqniiqtl aqq qoijq Suiuinssouj piio siqq Siiia'os uj 'apiq 
puiSuo siq joqpao anodqsod iionndo /ui niqou upw. 'piOA oq oq 
sp[oq qanoQ aqq qoiqAV sqnoOTii.Tqfin Xq o|qiq qons o.amnioqunoo .10 
eqoa.iooq poonpni naaq 6tu{ jjipipqd aqq qoqq aonoqsOTUo.iia aqq 'jjiq 
-iitG[d aqq jo qoqq oq q.aaCqns jo pioA .loqqia si sniiop .iO|/oj^ tnoqAS. 
qSnojqq nos.iad aqq jo qi oq opiq oi[q qoqq pno 'noiqoo ui osoqo siqq 

■xxz "ioa] 'eiuojaa aiyte iiYiaKr anx 


•CTVSVITtl 

IBUV.'TTO: 

•ft 

Kvoaff 

3XSVTI 


80GI 


50s 



•aTSTSJ 

iSEVitVa 

•ft 

Kvsaa 

iiBta 


9061 


*>f!)inbo .T 05 !)oq[ 

0t{'} oAV jj'itftitaid gqq omiC j.93 dO'i!iod 9,iodia9g. p9 

tioiiid 'I'liB oydtonT.id atj!^ tio put} ^!)iii8|pdda !)tiBpn0j0p oq;) jo 'j'gqtj 
0% sqBp UT .•[Ot.tcT si jf!jinLa s^gi'^ui'e^d sqjQ qpAa.id o!^ ^qiiiq!^ 0AV 
^£^on qqSno padd-e oq;) 'paxtij.iQAo su eq o!^ si 9!^j,v2q 

M0iii79^ jt Ti9A[q MiioA^j .laq tii .iDjsnBifi eqq o!} 9 !^ap nt joi.id 
suAi o°aS;}.TOtii 9SoqA^ pasu.ijj isiiauBg aaSaS^iom q.n90omii ©qt} 
^snittS-B iCgtriLa on pi3q ©qg ‘puraqy z'B'jranjq joSeSijJOin ©q'^ 
qsnitjgo suAi .tajsutj.^ qoo!} ©qs uQqAS. anoABj leq ni dn Sutiids 
qoiqAV ‘Am ji ‘A'lxvth^ ©qj^ -©jm siq O!^ ^Cqauoo o;^ Saiqijou p©q 
0 jg[ •iC'j.iado.id poStjS^^.ioin ©q;} tii !}s©.t 0 !}iit Am ©mp auk qa qon 
piiq uaqg; qy tiiijBnjj •psiGqsiSai Xpip tiaaq p©q Xqmoas 
fiiqq pti© '/quiioas siq pam©qqo p©q jgiqnpjd ©qq ©qvp qeqq oq 
snoiAo.id pan 'qnetna.orssn aqq qooq aqs uaqAi .loSnSq.ioin ©qq jo 
vC.nnbni iCiin apnni mnSo^ ]!)sng qnraoifsnjq qnqq .inaddn qon s©op 
qj MtioAnj 9K| ui ©pmn oSB§q.Tonr qaapptiB.ij aqq .lapuii ©non 
qooq os[e pnnqsnq .laq pnn ‘/q.iado.id ©qq ni qsa.iaqni ou pnq ©qs 
qiqninpl ©qq jo .inoAnj ni -isqoqoo P q'lGS 9§©Sq.Toin 

©qq JO iioiqnoax© aqq jo aq©p aqq qy •ageSq-iooi © aq oq Suiq.iod.iTid 
quaranoop snoiqiqoq puc mnqs o Japan ©jqiq .laq saAiJQp qanijadcT© 
quRpuajop oqq sn ©lojaq asno ©qq iij *aa§©Sq.TOia-qtis ©qq qsainS© 
s« ©SnSqioni oqq joj aoiqnjopisuoD jo quBAi ©qq no SaiXqai inoJj 
qonpuoa sp 'i^q poddoqs© scav .ToSngq.iotn aqq odoff ‘A ypudu^^ irj 
•oScSqjoni pip^. n sow ©Joqq vi©3/2?:>yll ’A uo'j.mp'ig; nj ‘niojjajaqq 
Sujsij© Boiqinb© ©qq pan 9©iq.i©d oqq jo qonpnoD ©qq SapSioAS. 
joqj© papioap a.ioA^ oq poj.iajoi iCqqsoq ©.lopjaqq sassD OAiq oqj^ 
^/IpAOJd oq qqSno pu© JopnoA ©qq jo q©qq nnqq jaqqoq .x©j 9i s©©S©§ 
-qjojn ©qq jo Xqraba ©qq qnqq noiaido jo ni© J 's.io2’©§q.Toni ©qq oq 
©nop SuoiAV Anv qnoqqixW pn© sd'pif- vuoq qoaj.iad qqiM. paimbo© 
©©SnSqJotn ©qq qoiqw sp9©p ©qq jo noissassod aqq jo qonj oqq 
jCjppodsa pn© osbo oqq jo saonnqsnino.iTO ©qq Jp jo aoiqnjapisnoo 
n pn© ssiqjnd oAiq ©qq jo qonpnoD ©qq jo naqq nosiindnioo © nodjQ „ 
— : paAJSsqo ^'O'A bfajsjopui^; qaaraSpnC siq nj 'Xqinba .laqqaq 
©qq ©aSnSqjoni ©qq 9 A©S ,pa©p ©qq no qdiaoa.i aqq jo qnamasjopna 
©qq JO qonj oqq pn© ^spoap oqqxq ©qq J© noissassod ©qq q©qq ©©S©S 
-q.ioni ©qq jo qv[ST,i ©qq pn© iCanoni asBqo.itid ppdnn sp .loj naq 
SjJopnsA ©qq naoAiqoq s© ppq b©w qt pa© ^papnoosq© .pn© qisbdop 
iCq ag©gq.ioni © ©pnin uaqq .T©s©qo.ind ©q^ MesnqoJnd ©qq oq .laAo 

m 


. ‘ssiaas OYaTHTTlY 


[•XXX ‘noA 


'isr "cr ‘TO re "a •'i (sgsi) (s) 'goe “g: *qo ‘*r •'i 99 (iissi) (t) 
eq? 6 AST /aCTjq 9 j[ jo qqoi ^iq— : ssoqi} 0 J 9 iNi 9 SB 0 jo 
B?OTJj 9 qx *(5) uou^sioig; m paddy jo QjnoQ eqq 

JO noieioap aq? /q papaaaAo srAS. 41 gtjq'j pjoq q.sTini aq pq!^ pps 
‘SiiMJjO JO as'BO aqj O!} SnT.Tjajat ^’p ‘qomaqa^; !}nani 

-gpnC 6iq nj qsaaapi pa's 001^ oq? Joj Awooas •iiaq'^ nodti 
0!j pai^Tpa a.iaAi. qwq:} put? jreAe.td !}smir J9:}p[ aq!j jo ^qmBa 
oq? '®0 ^ nGarssojQ ^ranqg put? qona.rj; jjiqmsjd aqi xiaaAipq 
SB pqi} p]aq sbai 'adojj iq panpjqo bbaa aSeS^^ioni aqj qDiqM. 
jspnn seonu'jsraTiojio 9 q^^ jo 9 §pa|AiOTiJ[ on SniAsq *03 u'crasso.TQ 
^ranqg *e.TSS0j/\[ 'j];ascDtq oj 00 X 3 ^ Jo aoneApn ub aatioas o:^ '03 
ly neraeso.TQ ^ranug •s.T 9 S 9 j,\[ qqjAi. spaap aj^i!} pun egBSqjora aq!). 
paqsodap 99§B§!jiotn eqj spjtJMJaqj'B sq'jnoni Aiaj y •jgT!}up?|;d 
eqg pisd naaq SuiAnq iCanour on qnq ^pasaopna Sniaq inns pq;}, 
.Toj qdiaoa.T e oanoas 0:^ 09 j nx dSvSqjom n adog; jo'j.xoijos 

siq JO JnoABj nx paqioaxa Xanoxn aspj oj .xap.xo nx jjxjnxBjd oqj 
888X 'Sinopoj s« a.xaAi qoxqiW. jo bjobj aq4 (1) 9 doff *A 

ipudjb^ JO 08BO aqj nx Snxp.x sxqq rao.xj paqnassxp ^'p ^qoiAiaqag; 

*03[.XB[Q (jsnxBSn oq ppoAi /paraai /{no sxq pqj pnn spaap 
aqj dn .x0Ax[ap jsnor pdqxq j pqj i jpsioxq oq.xnyQ nnqj uoxjisod 
ja^jaq © ttx 9q goxr ppoo pne xxxxq xiaAxS psq aq-XBJO 0^'®^ 

/po p{noo aq qnqiisdxpqj oj !)09ds9.x xjqiAi pun ‘pa[pon'BD aq oq dn 
pajGAxjap aq qsnxrr qx 'aq-JtJfQ qstxxtiSn sn ^aSaSq-xotn aiiq joj naAxS 
xiaaq SniAnq noxqBjapxsnoo on ^qnqq ppq • jq; ^Xijirao^ nqop jxg 

'sdqxqjj iq qi no paonnApn i![pnqon iraaq pnq qnqAi Sax^Ced qnoqqxAi 
apxsB qx qas qon ppoo paap siqq jo qqxej aqq no jCanom nxnqqo 
oq eq-XBJ3 pajqnna SuxAnq JoSnSq-xoni aqq qnqq i xnxq oq anp snAl 
qBqAi pxsd naaq pnq aq jxqun paap aqq ppq oq paqqxqna sbai aq qnqq 
puB aoiqon qnoqq{Ai noiqnjappnoo aqqtjnpA joj .xosnqojnd b gteAi 
aq qBqq panS-xn sbm qx sdx[pj jo jpqaq-nQ 'oq pajqxqna sbaa 
aqjBqQ sb qs 0 .x 0 qnx qons cninjo iCqno pjnoD aSBSq.ioni aqq no anp aq 
qqSinx.qnqAi. oq 9[qxq ajqnqxnba a-iant b SnxAnq sdqiq^j pnn pxoA / 
SBAi paap aqq qnqq paqanaqnoo sbm qx jjxqainqd aqq jo jjBqaq uq 
• pajpouBo aq oq dn i(jaAX]9p sqx .xoj .xap.xo nc xoj jann pxoA sum paap 
e°B§q.xoin aqq qnqq noiqB.xxxqoap n .xoj sdiqpj pnn eq.x'B[Q qBainSn 
pap SBAi p[xq Y ’paniBqqo naaq pxjq 0.§Bgq.ioni aqq qoxqAi Japan 
teonBqsinno.xxo aqq JO aoxqon on pnq sdxqxl}^J ‘raxq oq anp araoaaq 
oq pnB anp s.Caaoin jo qnaiu^Bd aqq a.xnoas oq sdxjxqjj. auo qqxAi 




•avsTaj 

isavHTg; 

•a 

Hvnaa: 

ixsva; 


8081 


'xss *ioa] ^siaodaa aiv'i HYiasi anj, 


^’08 


z' 


•8 

SOGI 


•avsvjij 

learjivg: 

•rt 

x£:v£)3a: 

Iisva 


SOGT' 


•G9S 'SOGT 'co^oM %ooAi ! fgz “uy 8Z ''il ‘1 ‘I (t) 


■ 'SOGT JO 08 'ON -0 ‘J 'Y 'Ji ni 


'SOGI ‘JoqmoAoij Jo 
qnotnSpuC jo AiaiAoj: .loj 


’H9T oiH no popioop 
noicixio^cldY # 


noT990.Tdx9 9q4 S8 qnq 'qsgo Qqq pi passed .lepjo ao agjoap 
Aq paAaT.TSSe qon seAi qneoi^dde aqg se 'eanpaDOJ^ jtaiq p apoQ 
P S59 ^iOT!}098 aapan 9|qenje!^nieca !}ou si !}iiaraBpnf jo AiaTAa.! 
ioj Tioi!)eDi[dd'B siq^ ‘^tiiqeads /•['{oT.T'jg ^^'pqeA „ pjoAi. aqfj qt .loj 
9!}n:}iqBqiis pne ^jpi|BAnt „ p.ioAi aqq aSnndxa oq paqse aie qm. piue 
pqeAni ST pn.iv ue qeq'j qnaoiSpnC jno ni SnijCes ni Siiom aJ 9 AV 
9A\. qeqq pies si qj a'piieAui a.TOja.iaqq pue ‘pyuv ne se uMonq.si 
qoqAi 9q pjnoAV Aiej iiepeinnieqnj\[ aqq .lapaii sp]j- 'aji^ aaq .loj 
iCqjado.Td 9i}q joqoti.ijnsn aqq ^ofua oq qqSi.i aqq Xpe^ aqq oq .iajsue.iq 
oq seAi noiqnaqni oqq qeqq qsajmera st qp »”“• s.niooo aSessed Sui 
-A\0|T0j oqq ‘pgg ‘qqy gg ‘•p[ 'rj ‘j ni paq.iodo.r si qoiqAv ‘qnainSpef 
qeqq up ‘SOGT •JSgroaAojq' qqpx no aseo siqq m sn Xq passed qnaccr 
-SpnC oqq jo AvoiAa.i e joj TroTqeoqdde ne si siq — *p 'iraaNYa" 

•qneoiqdde oqq .lOj uos'WbOopDj^ -jf mJ/\[ 

•AiOiAo.T .IOJ tioiqeoixdde 
qnosa.Td oqq uo .lop.To oqq rao-ij osp pno ‘39^ ‘d ‘cqgx 'soqo];j 
Xp[0o^ pnc f92 qjY gg ^'-jp 'rp 'p 01 paq-iodai ‘AiaiAa.i .lopun 
qnouiSptiC oqq oio.tj .^{qnoioqqns .leodde oseo siqq jo sqoej aHX 


•ptirAnj BPAi fvuv nt! Snioq .iojBnt.iq oqq quqq nAiop ptni 
oqoq popnoqni qon scav qj *oj;j .loq .lOj Bisia*nn-qTqoii J’^tnniBBniq oq ^q.tod 
•ojd oqq jo qon.tjnen oqq jo qnwS t! st:A\ qi ‘oioqAi ■b so uoiqoosnojq oqq Sniqoq 
'qoqq qnq ‘Auq nopomraoqniq oqq aopun pioA oq ppoAv qi Suiqtuiii aoiqipnoo .to 
noiqoqitnij Auc qoqq os *qjrS oqnjosqo no qon soav noiqsonb hi oioqq j 0 jsnB.Tq 
oqq qoqq 8t!A\ osoo qoqq ni popioop soAi qoqM qoqq (j) fwitiy pvfnj; ’a vsstti 
-iin-snjumjY jo osoo oqq xii qnouiSpnj! jo AioiAo.t .toj notqoopddo uodn 

•jm.iy — priJjnsfi — ‘jf'iQ — cnvi uvpmauwiinjY . 

^c'aaHJ.OKV OKV flYKHV 'inYHJC KoiiiiaA anx ao aaixTK anx hi 

•spjvfio}^ eotpnf \(JY vuv %Cjiouvf£ 0oifsn(^ '.ijY 


'iiAio sfloaNvnsosiw 


•lomj'ifoili 99.109(J 

•s!]soo qxxAV ^pies9.T0je se aAes ‘i}! 
ssicoBip 0 AV 'jeoddB .loq ni po[iej seq ^nepodde oqx se 

piie ‘puioQ o!}e{|nddc .toavoj oq!} jo noisicop.oq!} iiiJ^e oAi ‘sqoodsa.i 
.taqiio xrp 'poptpoui /|SnTp>3oooe oq oo.ioop oqQ qeq!} qoa.iip o^\^ 

j/omes aq!) oAiaoai 0% poj!} 

“T^no 8uos.iod .Toqxo .to „ qnepnajax) oq!} o? Pl^joqs ^T!}nTe|d 


COG 


[•XXX "10 A 


•SHiaaS CTYaVHVTIT 



•Si ‘AiOja s (8Q8T) (i) 

pa.t0AlXOp 8J9AV sp00p 9X11!} OT]4 X>'U'>3 p89X5 paSJOXJUO S«AV 

()i .TOj '}cTi0O9i t? !)Tiq ‘X9noni ©SBipotid ©qq SniAiooDa qnoqqiAV Xqiotl 

-oj(l ui'Bq.T 0 O paioAnoo jopnsA c ‘’£ tj oq pGJ.top.T 9 Sco 

oqq 'g3^2f 'A doyg uj ’qi ui SaT[Ti.i 0qq nocTn qnotHOTOD osAeApt? 
Xatt esox qonra ‘quoraSpnC oqq tit qt oq 9on0.T0j0.T on png <d& qnq 
'©BCD eiqq tit poqio suAi dsi^LV^Q 'A 9qq qu sn oq p9qT0 

X]noi[qnc /uu Xq popic noaq qon oA-oq ©at. ^©onUiCoAnoD oqnxosqc nu 
pnc 0 .ot?Sq.tora u n0©Mq9q 0 OU 0 .T 0 j 5 ip Xian ©socTjud stqq .loj si ©jsqq 
.iQijqoqAi ^q'Bqq too.tj ©sco siqq saqsinSuiqsip qoiqM noiqsanb 
.icxnoiq.Tud aqq jo noiqnxos ©qq aoj; ,, — : Xbs pnc (x) *a 99}'^ 
nt ^'Q ‘iC9|Si9puT3 X!q nAVop x>Fl sooiq x^-ionaS oqq paAVoxxoj 
Xoqjl^ •paoncApc n©aq qon pcq ©ScSqjora ©qq jo qnnorac ©.ixqu© 
oqq qcqq 0ST3 o ©qq Gaisina rao.ij maqq papnqoojd ^qi .loj qdTaoaoc ■ c 
SniAiS pnc qqgp oScSq.ioni ©Jiqn© ©qq jo qdiQoai ©qq ©ScSq-ioni ©qq 
nt SuiSpaxAionqon nt ^sjoS'BSq.iotn ©qq jo qonpnoo ©qq qnqq pqaq 
q.inoQ oqjQ ‘aaSnSqaani ©qq xno.ij ©©.lajsnuiq n pnc sjoSnSq.ioin ©qq 
nosAiqaq scaj. noiqiqadinoo ©qq qnqq osq® ^ qt ABpnn ©©.iQjsnciq ©qq oq 
©XqcX!nd qnnotnn ©qq Saiaq ©qndsip tii aaqqcni iCqno ©qq ^©ScSq.iotn 
Snipniq pun piicA n scAV ©.taqq ©sco siqq ni qcqq quo qniod yCctn 
gA!l Aiojij MoSnSq.Toni ©qq jo q^ncq ©qq aapnn jCononi ©SnBqioni 
oqq JO qnnotnc xx^j ©qq .lOj qdioo©.! oqq nodn pnc ©©gcSqjora oqq Xq 
poop qcqq jo noisssssod ©qq nodn ^paop ©ScSq.ioni ©qq Xq qoojg© oqni 
P9T.TWO ntcS.Tcq x^O‘t oqq oq sc .loScgq.ioni ©qq jo x©©© pnc pncq 
0qq .lopun ©onmnssc nm9[0s ©qq nodn Sni/x©! ni poqiqsnf scAi 
O0.X9jsucjq oqq qcqq pnc /©raxqacGm oqq nx q30.X9qnx .xo xndxonXvxd 
JO .loqqi© ©pcxn n99q oAcq pxnoAi. quoxn/cd iCnc qcqq ©jqcqo.xd 
qon scAi qi qcqq q^nc pGAi.xac pcq qnoniicd aoj ©xnxq oqq ©.lojQq 
pnc ‘aScSq-ioni ©qq jo noxqnoax9 ©qq .xoqjc noos poqnoaxo scAi 
qnoxnaSiBSc 9qq moqq oiojaq ©sco oqq ni qcqq quo sqniod ©q uoqg, 
MoSc§q.ioxa ©qq oq qnaranSxssc oqq jo ©oxqon noAxS scq ©q ©lojoq 
aonSissc sxq iCq X)oax©09.x sjXonoxa JX® Joj qxpoio ©axB oq pxnnoq 
St ©anStssc ©qq pnc oScSqaoxn ©qq oq Xiqqnonbosqns ©©ScSqiotn qinc 
.to2G§q30tn nooAiqoq ©ocxd noqcq oAcq iCcnr qoxqAi snoxqocsncaq xi© 
Xq paqoagc st ©ScSqaoxa c jo oanSissc nc qcqq qocj ©qq xtx pnnoj ©q 
oq uoxnxdo .luo nt .xoAoAxoq sx qonpnoo jo os.xnoo sxqq jo nosco.x ©qg, 
’GaocSq.xoni qqnc .xoScSq.xotn nooAxqoq sqnnoooc jo ©qcqs ©qq oq sc tnxq 
IX10.XJ notqcx«.xojnx ©tiios JO quaranSxssc ©qq nt JoScgqjoni . ©qq jo 


•ttYsysa: 

isaynTa: 

•a. 

Kvoaa 

IISTS 


8061 


•xxx 'toa] ^siHioasra mas.i an* goe 






*1 


•g 

8061 

•arKnv 
aiiTnji ao 
noiiriaa 
ani ao 
aaiivjv 
ani Ki 


8061 


'8e8 *nYzs‘'a’'i'i (tobt) fs) 


■869 ‘’11? 8S ‘'a 'I 1 (9061) (t) 




0tc['BoiT[dd'BnT b'bm. ip'gq'B oqij -ax BQstioq ^s'fn'ena!)^ 
o^^ sc MCX Xacmpao 9q!j qoxqAi o? v qtiq ‘eScixi^ c ?oa scAi 

cpucsxxa pxxno.T§ uicin sqt^ xxodti t^xns ,80t(^TIIcyd ^qc^ passim 
-sip pnc :j.TnoQ i^sjg eqq jo eojoep gq^ pssasAaa (^nieicg jo oSptip 
icaoic^tppc) !j.xnoo 0^^cxl0dd'B .laAio^ .aq^ -paxcsddc 90pu9A aqx. 
qi JO siCTjatjcm oq^ ncqq oioni j^Qs oj jDax^ijna jou 0.10^ puc sjuc 
-naj yfatmipio sc uoxf^saixb ui asnoq aqj x^P^ saox)U0A 

sqncpnajoj) oqj ncqfj ^iwe ‘paqsixqcijss jon scAi mojstio aqj 

fjcqj Snipuq ^raxtjxo ^s^ic^xixBxd oqj poo.xoax) aoucjsux jsaq jo qinoQ 
®nX 0X-9TXIX on x^uq sjjxjxixcxd aqij aiojaxaqj puc xpcqc 

eqX nx sxX'^AQ'^cf sjepaxratjz aqj jo qnasnoo oqq jxioqjxAi s.x9jsncij 
.leqi^o puB S0XBS jo tao:jsno eqi'jcqt} ^nMox n qiiq ^aScxpA x®'^oxxtiox.x§G 
Xjcntpjo tcB qon bbax tipxxGsxxg; xcqj papcaxd oapnaA aqx ‘sopuaA 
gncpuejax) Xxxamxoafa aqx joj puc axis aqx jo noxssassod jo 

X.X0AOO0.T JOj x)9ti8 ‘Bx^ucspg; jo sicpnxmuz ‘sjgxxux'Bxd eqx 'OXTS sxx 
qxjM aeqxoSox ^Bpucsxig; czncra ni asnoq .xxaqx I 'ojj xocpxiajop oqj 
OX pxos g x^nc g 'sojq; Ejnepnodsai sxncpnajop oqx osco sxqx 


'OX 

PO.T.XOJ0I (g) 1I9S ‘A uw,iv£ /»sr 'psAo-iddB (J) ximi^vg^ 2 «P 9 F 'a 

? 2 F vw/svji 'ooaopuo xuoxopjns nodn pastq bi Snipap oqq .19^x0^*^ .xepxsuoo 
ox xtodda paooos at poxxtxtio st x-nioo ‘ai^X jo eno siaoixsonb 

oqx ‘tnoxsno poSoqt! a« qsqqaxBO ox X^SPSI^®^! eoaoptAo ao losouaptAo 

I'cSoqt aodn paxoT! stjq x-x^oQ oxuiioidtj .teMox oqx paa ‘raoxEiio jaiaorx.tGd b jo 
oouoxBixo*non .to eouoxstxo oqx ox bb sost-tb uotxsanT) ■c ojoqAV x^^^X P 2 ®JEr 
•ooipvj^^ivoddv puooeg — oouspiad 

gunoiffiiiin uodn gjgsvq mofsno fo aoudgsgxa /o Monv/m buipm^—wogvip 

• '(siNTcmaaaa) 

saanio any aiiaYHYa'lY^ (saaiiKiyij) aaHiOKV aav SYaia TiYS 
•uvwqjY ooigmf ’.ij^ puv 

utvtiiiji .<ts opigsiif v/f •eoijsnf Joifio 'ttSwx 'RsimS •'?S' 


•HOJSLaa mati 


■sxsoo. ox s'B .xsp.xo on oqcra 9Ai 
0SCO aqx JO E0oucxsuino.ixo oqx ox P.ib 20J SaxAcxj 'xaoxnSxDnC oqx 
xno.xj poSandxe 9q aPnjcAnx ojojo.xoqx pns „ ‘sp.xoAi oqx X^q^^ 

0A!^ X'^H^ UOIXBOnf^cfe 9qx AiO[p 0^ — 'iaHoo aHi Ag 
Tjp 'saiaas aYavHYTiY [-xxx 't;oa 


oqi O'} 9tip pnnoj rails aq?} jo qnaraiCucl .i9!}j« Qj'Bs jo spasDOjd 
el]!} JO 8on'B|Bq OT]'} qui}!} uopoo.Tip c soioop gqq ni pnp 9AV jq; 
'J 91 J 9 .T sitjq .i9q 0 Ai§ oq pgpaaqui q.inoQ aq'Bjpddu .laMoj 9qq 
_S0(J 'jssjceqai qqiAV raBSag; iqsBg qeraraBsnjq; jo .inoA'Bj m opBui 
j 9 jsuu.iq 9qq tii paraea noiq'BiapTsuoo eqq jo qutioraB aqq jo qnara 
-isd oq a^q^OTiddB aq ppoqs aouBjsq qons ‘saS.i'eqo aopid jpi qjus 
jjiqniB[d aqq JO raiup aqq SaxXjstqGs jaaj'o iqiadoid paS'aSqjora 
oqq JO 9|BS 9qq jo spaaoojd aqq jo qtio 9ouB];Bq aq D.isqq jx 
qsqq 2[niqq oaoja.xaqq 9^\^ •a^qs-inopo pne snoxqxqoq SBAi eSfeSq-ioin 
gqq q'Bqq ifxis oq pjsaq aq qoun^o peraqy z'Bqximj\[ laq qaaraSB 
. SB pu8 ^ajm sxq pn^-ijap oq 'uBq 3 [ gy nxBstijj jo .xoMod aqq 
nx qx paotqd qoB qaapipxiBjj sk{ /q ejj *08 op oq pajqxqna sx aqs 
joHeSqiora: aqq p'eraqy zBqranjq; asuxuSe sb qxiaraiiaqsxix sxioiqxqoq 
9qq aoiojua oq sa.xxsap aqs jx qnqq ‘A uo'^Mspig; ui uMop 

piB^ apTxoxiud aqq xiodn ^qaxqq oq pasodsip eae a^^ *Sux.XB9q 
Gqq qB qqm qpap iCgBoqpads qon sbja qutod sxqg^ ‘xnxq q8uxB§B sb 
. leq oq uaAxS naaq aABq ppioqs jaga.i araos qBqq srapp aqs pBadd® 
JO punojS pjjqq oqq nj ‘pBxnqy zBqraixpq qBQXB§B iCparaa.x /ub 
BB q raB§ag xqsBg qBtnraBBixjq; jaqqaqAV aappaoo oq saxBraa.x qj 

•BIXBJ 

padds aqq e.xojaTOqq noxqsanb uxBta aqq uq •a][qB.Tnopo puB 
6Xioxqx?og sBAi aBBSq.xora aqq qBqq qn.XBa| aABq ^CjqBqo.xd p^noAV 
eqS .xoSBSqaora aqq jo if.xuibnx apBxn psq jaqqB]; oqq jx puB 
'ojpw Bxq 0} .x0jsxiB.xq pqxioo aq qoxqAv a.xoja.xaqq Saxqqon qaiiq ajj 
•rau} oq apBXU aSBSqjora siioxqxqoq aqq Japan ifqjadojd paSsS 
>qioai oqq nx qsa.xaqnx oxi pnq naq^; x[y xxiBsng 'Saxqqoi:ios jo 
j9SBqo.xTid ax{q aq qsnxft 9n\BA aoj jasBqojnd y ’pajxnboB 
ifpaaqB xiaaq aABq qoxqAV sqqSpx p.xBnSajBS oq papuaqux sbm osxa 
- ojdqBqj, 'qnaxp sxq dpq oq sn oq JBadda qou saop ‘uo'H'id ’Jj\[ 
i(q no paxp.x sbav qoxqAA 'qay ifqjadojg jo .xajsuBjj^ aqq jo 
og noxqoas oq osiao.id aqg, ‘jajsnBjq aqq raojj ^xqnxBqd aiqq 
q8iixB®B aojoj Man on ^qnxqq 0 AI. ‘paAiaoaj quaranjqsnx snoiqxqoq 
9i|j, • •a?'B§qjora puoq b qsnxBSB qnaranoop snotqxqog aqq dn qas 
Xqxnba nx qonnBo pan joJejsnB.iq jaq jo oqqxq aqq nx sqoajap gn oq 
qoafqns jajsnBjq aqq qooq ranSag xqeag 'jqxquxBjd aqq qsuiBSB sb ' 
iCqunoas aqq aqepxjBA ^qniqq qas. ^qon pip ^noxqB.xapxsnoD a^qaa^BA 
.loj pnB dp'if -puoq aqjBxn sbav qx qBqq SnipnaqBqqmqon ^raaSag 
iqsBg qBraraasnpf oq' aSaSq-ioxn snoxqxqoq aqq jo jajsnB.xq aqj^ 


•aVSTBJ 

isHTii?a: 

•ft 

KToaa 

lisva" 

80GT 


■pcx -toa] 


808 ' 


^sxaojaa mi RviaNi anx 


‘anavHvg; 

ivt; 

•ft 

STiig; 


8061 


. ff 

- -869 ‘•IIY 8 Z ‘‘a 'T; 'I (9G6l) (s) '888 ‘‘UY iS ‘'ll (‘f D6 T) (i) 

am ^ouapiAe 9ti(^ pioq o!^ 9[qB 9q pesueid ni^ j -GouapiAg 
411910^118 uodn P98«q 88M. %moQ 948[X9dd8 J9Aioi9q4 JO noiatoap 9q4 
Saipioqdu 4.1003 siqj jo.9Spaj[» poujoa^^ sin’ll! 4^ psALu® noiaioap 
9q4 Joq49qM. .lapxsuoo 04 p9[4i4ii9 9^ 4^q4 oiojoiaqj pua 

^jooj JO 900 8B 4on pu8 JO 900 SB JJOOQ oqj e.Tojgq uoijsenb 
9qi pieSei j mo]; jo oao at tioijsanb aqj ^caojsno poSapo 
ns qsqq8489 04 4Ti9T0igneiii /Cpo^aj; aeM. qoiqM. oonapiAo no jo - 
‘oonopiAO leSapi Tiodn pajoo seq 411103 948p9dd'B jgaoj oqj g.ieqi^. 
‘4004800 J‘Bpioi4.T'Bd o JO 0009491x0-1100 ao aooajaixa 9q4 04 " bo sasuo 
ooiqaaub 0 eaeqAV 4oq4 (g) in'pqy -a jo 

9300 9q4 UT ap iopot-g; loqjoiq iCoi Xq passoadso moia oqj ot 99.180 
j ' 'ootoido ao sso.tdx9 04 ooi .loj i.ioss909aun si 41 qoiqiw aodo 
.1044001 o SI 4oqx *0104800 pil'BA 0 SB p3p.iBS9i aq uoo raojsoo 
0 qoos .i9q49qM. 04 ao ooioido iCoo asaidxo 40a op j '0104800 
4oq4 qapqojaa 04 jaaiogjosai iCpoqM. si asoo siq4 01 oooopiAo sqj 
‘0104SOO joSo]; poo pqoA o ao 4.1003 o iq pjaqdii gq pjooo do 499 
9i9q BOAi qoiqAi. 0104800 aqj 4oq4 Saitnnsso oaAe ‘joqj ooKopuoo 
9q4 04 ooioo 8Aoq j ‘op 04 ojqo jiaaiCta pug j so aonopiAo qoos 
04 9ono4.iodoii qoiioi ao §aiqo'B44y ,,’9.ioca Soiqjoo puo J9JS00.14 
JO saonojsui ogioada iCuooi os jo oouapiAo iCjao jsoq oqj 40 9.10 
X9q4„ 4oq4 ‘9§o(pA o 01 iCj-iadoid osooq jo s 9 So§ 4 .tooi pao apaap 
ojoB ‘ifpinon ‘sso{o siqj jo aouopiAa 04 p.ioSa.i 01 p9A.Tasqo xong; 
.i9q40.iq i(oi ‘(j) U 9 g i['png *A A 9 ni'M C'ay; jo gsoo oq4 

uj^ 'a-^opiA siq4 ui pazpoSaj puo pozioSooo.i oooq oAoq ppioqs 
do 49s SI so 0104900 o A-ioiiip.iooijxa os 4oq4 Soippq or 4.1003 
0q4 1CJ1480C pjooiw so qous 40U si oouapiAo 9q4 4oq4 9in 04 scuoos 
41 ‘oq ioDi 8iq4 .TOAOAVOJJ 'uoSaq sasooq oqj jo iCouodnooo 9q4 
uaqAi 90114 oq4 40 gpoot sjoooaj oqj ippw 4u;oui99.i§BqoT09ds ooios 
.rapoo epooi o.ioAi sojos oqj 4'Bq4 eq iCooi 4p •s.iopuiorBz aqj jo. 
quosuoo 9q4 q4iA\. opom 910AV sajos 9q4 qoqq aq ivim qj 'aSoipaAvp. 
.ii9q4 JO aaps oqq raaqq 04 pojaajsooiq 39300 I8[iioi4.iod aqq ui 
S411OI104 oqq qqiAN. qoaoiaa.iS'B S89.ids9 jCq poq piojpuo^ oqq qoqq aq 
Xom 41 -GDOid 2[004 sojos asaqj q.^iqAV .lapoo 39000430100.110 oqq jo 
‘oaA9AVoq ‘9.10AVB 400 a 10 9_^ -ejos jo qoaCqos aq; aoAV pooqa jCaqq - 
qoiqM uodn osjb puooaS aqq qnq sasooq aqqjo souqojaqj iCi9.i9oi 400 
Xjqoqioddo qoiqAi ni p)aoopo.id oaaq a.voq sqnaqiooop jo aaqoioo 
^qoqqqqoop oo si 9.i9n4 puo, ‘aooapiAa 01 oaAig 9.iaAN. Bajoa jo. 


8T8 


■gaiaas aYa;vHYT:T:Y 


['XXX "10 A’ 


• ' -tetq 

/q pQSSBcT .T 0 p.TO 9 q? nt inonoo o.Topjsqq j •/qTuSiqtnu -[p tao.Tj 
ga.xj 0 q -[[pw qx .xoqqo.xq pouJfBO]; Xm iCq quo poqniod Xcav oqq nx 
p 8 qoa.x.TOO si qxianiSptiC aqq jx pnc ^xeqqo on pTO noxqsoxib q.«qq 
opxosp oq popnequx 9 ^ •/q.xacTo.xd aqq nx oqcqsa G.xxqno oqq jo .xaj 
-gn'B.xq eqaidxnoD -b sb Bssin-oxx-qxqxj jj qEnrtacsnj\[xno.xj .i 9 jsnB.xqu no 
i([ 0 .x qon ppoD qnBpnejop oqq iCjSaxp.xoooc qxjqq pnc ^'CSSin-nn-qxq'Bjj 
q'GcnraBsnj\[ oq ?m.t» ne jo qn-eaS n uuqq G.xoin on oq poqnnoniis 
uoxqoBsnv.xq 9xjq quqq pappop o^^^^ •aq'uqsa oqnpsqB m? po-imBoc 
pcq ■Bssxa-nxi-qxqBjj qtJxnxn'BSxi j\[ .xaqqaqAV noxqsanb oqq /qno opxooq) 
oq e.xojeJoxiq pxjq ’sti o.xojoq ]U 9 cTdB aqq nx noxqnoqnoo jCjno aqq 
gcAV siqq qsGoq qn fGSSxn-xiti-qxqGjj qtjraniGsnjq no oqcqso oqnqosqt? 
nB jeqnoo oq sbav q.xxioQ aiinaAa^ oqq nx noiqGoipld'B qcqq jo qqiisa.t 
0 i[q q^qq poxnpqo qn'Bpnajap) oqj^ ‘osexn-nn-qxqx^jj q«innir 3 snj\[ p 
.inoABj m saraon p noiqnqnni .xoj q.xnoQ OTmoAGqj oqq nx noxqGox|ddtJ 
xiB oqjGxn pxiq xqy KGX]q; ’ny Kuxjq p ojtAV 'cssxn-nn-qxqGjj qxnn 
-nxGsnjq JO oa.xejsu'B.Tq sv qxns 0 t{q popnopp qn^pnojop oipp, 'lyy 
zcx^ p s.xieq s« ]) 9 xnxGqo s^xqnxuqd oqx ’iCq-Todo-id nmqjoo p nois 
-sassod .T 0 AOO 0 .T oq qt{Sno.iq sx?av qnis oqj^ 'qiiocnSpnC oqq oqux qdo.xo 
ssq noisso.xdxa oqunioo'Gnx hg qnqq ^iniqq ospn j — ’p ^sanvFOl?! 

'/[Saip.Tooon 

.Top.xo qDqiiOM j pn« qnoraSpnC oqq raojtj poSundxo oq pqnoqs 
^^pqGAUX o.iojo.Toqq „ sp.TOAV oqq Jfnrqq j TrOTqdnoiioosira j[t? oAomo.r 
oq. .xaqno n J un so A\o[ nnpoiniunqniq oq nA\oa->[ si qoqA^ 

sBAi qnq ^qjxS oqnqosqo nu qon soav qx qtiqq soAV oqnoSp oq popuoqnt 
OAV qoxqq qqy ’pquAnx sbav p7i.iv no Snioq osoo quosoid oqq nx .loj 
-saB.iq oqq qnqq pqoq oq nooxn qon pxp oav p>un ^Avoq; noqioraxuoqnj^ 
oq Snxp.xooDB piqoAnx qon sx jvi.iv ny "(qi -d ‘Avo-q; niq)cranii?qnj'^ 
s^qy .xaaniy opia) im.uo no so A^xq nBpGniniKqnj\r nx nAxon:q si 
qcqA sx spjj ‘©jq .laq .xoj ossra-nn-qiqtig; qoniinosnj\r oq Xq.iodo.id 
oqq JO qon.xjnsn oqq p qno.iS o scav qi opqAV o so noiqoGsno.iq oqq 
gaiqoq qoqq qnq ^Avtq nnpcniainqnj\[ oqq .lopnn pxoA oq pjnoAV qi 
Smqxxnq noiqipnoo .to noxqnqiniq Xnn qnqq os qjxS oqnqosqn no qon 
9BAi .xajsnn.xq oqq qnqq soav ^ppq pxp pun ^qjqoq oq qnnom oav qnij^^ 
■qxoraSpnC oqq oqnr qdo.xo /qsnoono.x.io «pir*Atix „ p.xoAV oqq qnnjq j 
jloSiCxn .XOJ Sxixqnadg -sn Xq po.iopxsnoD oq pqnoqs .xoqqnni oqq qniqq 
9AV ‘pnoAm sx Avn^ unpnnixnnqnj^ nx iviJbv u« gn UAvonq qnn.xS n 
xioimdo.xno xixqcqq j[niqq oq snos.xod pt?o]: /ncn o-Top.TOi{q ,, 

■m ’loA] ‘sisrojua: avt: KTiaNi ani OTS 


•avKHV 
xriaYnF 
flO KOIX 

-lj,:rx ani <io 
aaiiVK 
ani .'ll 


90GI 


•fZ9’3- ‘8T9 '-a -e; -b tl "vL TT (898T) (b) 

•f8 ‘'R *0 SI (Z06I) (S) -0 s (8681) (l) 

trr^^ y, JO 'q^l 08 o^J pojBp *pT!q«pBaow 10 oSpnp 

oqt^nipioqog 'qsq^^g jp egjoap ^ mpjj JeoddY j/iM* 


•GAoqy ponoiqiiGui spunoiS gq!}^ SniSm nteSs 
(jinoQ qStjj oq'^ o!} pe^'eadde nsq^ tnije^l xnpqy t^xi'BpTiapx'' ®^X 
uiiBio s^5{^^^T«[d oqt^ poeioap (peq^pBiopj 30 aSptip o'^BUTpaoqtig) 
GOUB'^sat qsiq jo (^itvoQ eqj^ •■noi'^B^iraix iCq pGjaeq bbail (^ins Gqi} 
!jBq5 pnB niBSGg[ pipe^ jo GijBqsG Qqq, jo tjoGdsGa: ui noiasGOons 
JO G!^BOpT!).TGO ou pGHTB^qo pBq ijnBpnGJGp Gq!^ ^Bq{^ m^v ddpi} 
i sptraojS snoTiBA nodti qras gq!}. pG!}gisGj: 'jti'BpiiGjGp "[Bdiotiud gq 
•SGGdnj JO qqsx ® f)itnoni'8 oqi^ §mxg ^unsSQg; tJpC^ jo qqgp 
dGAop gq{^ JO GjBqs jgq jgij^bj eq:^ raoij jgaoogi 0^ ‘nBq3 raprejC 
inpqy pBmtnBqtipj jo gjim. pgsBGOGp gqif ^raBSGg; tjpB^ jjboi 
- niBsnpj JO fijTGq gq:^ jo guo sb pgns gsbo Biqq m gi'jUTBxd anj, 

•oj paaiojai (g) uopie^g -a qqeji •po'R®I’i^°IJ®IP (s) T>n^’\nuLVA 9 iY 
•A Jo^jj 'gsm’Dqnj^ •raojj paqtLaesip (x) uvmnx tAvstBtsig; qvmiunssnjq; ‘a 
^ og- \Avpm 3 ji 'JOT o^J ^®l poimLai oquogTqaeo aqq 30 oon»sqa oqq ui gijutpxd 
a^i^ 30 inoAa3 passed aq ueo aaiaap ou pueqsni^ aqq qsuieSu 051AV paseBoop 
eqq 30 siToq aqq iq qq 3 aoaq ^aaAoaai sqt aoj qius u ui qeqq puB ‘6Q8T ‘JOY 
eqBopiqjoo uotssaoang oqq 30 g uoiqoas 30 SuTUBaut eqq uit^qm „ qqap „ b st 
‘peiJOlop JO qdmojd jaqqaqAi 'ajm uepBmniBqnj^ b 30 JBMop oqq qeqq Pl^S 

Uamp p9JA9/9C[ 

uoxp9t ‘(py 9}vo^tp90 uotstBoongJ 688 I/® HA t°V 
^•(siKTaKHAaa) 

BaEiOKV ttKV NYHE YZYS QYHKYHIIK (aaiiKiYia;) 
KYbaa YSSIR*RIl*T[flat)YH ■<» (iHTOKaaaa) RYHR HiaY2 laaffY 

tuvtpiAl Axg aoipnf •ajz puv ‘goipnf /nqo ‘pq^xvs ‘/idivo^s uqof Jig 0>io/9p[ 


•f ifAdy 
8061 


•t;iaio lEXYaaaadY 


’p 9 dd 09 p 'lV 9 ddY 

•4XG11 ^TS]^ JO qj9X oqj 0% dti ganoq gqa Jo 
s|BTiT9!i.«ni gqx jo x 'OR JuspnodsGJ '^UBpnGjgp oq!) xbaothgi 
gq!^ joj Gmi!^ gqj x^ug^xg g^ ’axanoo ot^BXjQddB .TGAioj gqx 
sjsoo oa^B poB ‘xBGddB siqj jo si^soo q^iAV ‘pgioi^saj Jisonjy patiaBGX 
gqX JO GGJoap gqx pnB gpiBB qga oq qinoQ GXBjxaddB jgavoj Gqx Jo 
•afldVHTa osxB pnB (j.inoQ siqj jo gSpnf poniBOj Gq^^ Jo GG-Toap aqx ‘paAVOjjB 

0 q jBGddB Gqq J^Bq:} si !}.Tno 0 gqx Jo .lepdO gq^— 
sTEia wra -pgsodoid .igpio aqx ui inotioo aiojgJGqj i -qngp 

8061 -nodBGJ aqx A({ pGSjBqosip noaq i^on esq snnp siqx osbo (^tI 0 SGId gqj 

QTQ 'saiaas avavHYTiY [‘xxx aoA 




akM 


s 90 tiG?Vix 4 iiq ^sasnoq Jieqq jo s^BWGij'Btti iipjGui 

(}oa ‘p 0 oJsip puB ips UBO sasnoq itaq'j SniABaj no tp^qB eq:^ m 
s;uBU 0 !j XcpJGqAi dn Smiids SBq laopiio b qsq;} MOpq sq-moQ oqq ni 
noiqueqtroo aqq esM qt poB ‘sasnoq s^qnenaq jo aps 8 qq jo noiqsanb 
eqq nodn qu 0 [is si qnaraajqqos JoqBj oqj^ ’swi.id'i^i'o o%snioxd 
emu'll O'lssoudxd 9];dpnijd oqq no ‘soqis eqq {ps z.TB-p-qTCBAi 
aqq Japan qon ppioo qtiBusq 8 qnqq eoaejojoi aqq AiBjp j ©ouaxp 
siqq aiojj pan ^ssqis ©qq oq ,sb qnejis si zjB-p-qiCBAi aqj, 'soqis 
eqq pos osp ppoo iCeqq qnqq uoiqsaSSns aqq pasnq oq ppoo qoiqAV 
nodn qi ni peqnqs si .iGAeqBqAi Sniqqou qnq ^sosnoq Jpqq jo sptj 
-aqstu 0qq ©Aoraej jo ips oq paqqim.ied ojaM sqiiBaaq aqq XqajaqM. 
apBin BBAi uoisiAo.id qaaainoop qnqq nj ‘998X Jo zjB-xn-qiCnM. 
aqq iCq paqjoddns qon sr noiqnaquoo siqj, -/qjadojd s^pjopmex aqq 
[ps pxnoo Xaqq qnqq ^si qnqq ‘pooqs sastioq Jiaqq qoiqA\ nodn saqis 
aqq osjB qnq ‘aSn^Xp aqq jo ipnqn aqq m sasnoq Jpqq jo s[Bi.T0qBin 
aqq IF® ajaAi ©Sbxxta aqq 

JO sqaanaq aqq iiioqsno oq SnipioaoB qnqq sbav dn qas aouajap aqj;, 
•asnoq aqq jo aqis aqq jo noissassod jqj nastJB ssq xnaddn siqq qoiqM 
JO qno qiiis aqq paqnqiqsui pan aqis aqq jo ajBs aqq oq noiqdaoxa 
‘ qooq g.iBpnitaBz aqj^' 'aqw ud^pBoij. X ‘OM quBpnajep 

aqq oq notqsani) ui asnoq aqq pxos.g pan sqnapnodsa.i squBjanajap 
.aqp,, .'inoqsno Satpaiq b sbai ^lajaa: ^xX^asaid XI'^H® I 
oq puB ‘dn qas sbav qoiqAi taoqsno b qon jo jaqqaqAV sBAi noiqsanb 
aqq pnB ‘jBputoiBz aqq jo squBuaq qons ajaAi sjopaazV aqq qnqq 
noiqdiunssB aqq no papaaoojd aABq oq am oq SJBaddB qinoQ qnqq 
ajojaq qnaainSjB aqj^ 'qjnoQ aqnxjaddB jaMoj aqq jo Saipnq aqq 
aq oq aqnq j siqj[, ‘noiqBSiqix siqq jo jaqqBin-qoaCqns aqq si qoiqAV 
a^BjXTA aqq ni asnoq aqq paidnooo squBoaq qons S8 jans ‘BpnBS[ig; 
JO 0§B[xiA aqq ai Suiprsaj ‘sjgiqniB[d aqq jo squBuaq jBJnqxnoTjSB 
0jaA^ g pnB g sqnapuodsaj squspaajap aqjp — ‘p-Q ‘AanRTig 
•sqnapuodsaj aqq joj ‘pj'j .jb'D’pwn^ XlP^^d ®^IX 

•sqnBxxaddB aqq joj pnsvdj 

^q®9 uodmis 'f puB uosiuhoivpjf ’sjssajq 

*8061 qX8^ P®?®P aonsup jaiqo 

aqq jo japjo ifq ‘saSpnp aajqq j6 qonag v oq pajjajaj sbav x'^addn 
qoiqM. ‘qnojBj sjaqqaqi; aqq jo qX noiqoas Japan jaaiBaddn uoJn 
-9.iaqq 8^iqniB[d aqx •laossirasip sbav ‘q.inoQ aqq jo 0gpnp,9[SuTg 
B a.iojaq .Sniccoo ‘x'^addn Jiaqq pnB, ^^IJnoQ .qSt.jj aqq oq jaaxBaddB 


' ’XXX "IOA] 


<Zl^ 


t 


‘aaavHva 

ivt; 

•fl. 

svaig Kvqi 


SOGl 


‘Biaodaa Aivn nvmki anj, 


•KVBag 

vesiK 

‘Kn-aaa&TK 

•« 

KTHJI 

KISTH 

aaaav 


80GT 


-^69'*H*M*0 S (868T) (l) : , , 

GSUO eq(^ m t^nq ^9jm oq-^ ot^ pn'Bqsnq eq^ ©tip t^qgp <6 
81 'paiaajep jo admoid aoti,9ti* ‘aeaoa „• , s,goaa lo otmaAoi 
'(BM ,a0DOT qqnp Xna ,, anipiqoB! sa p 901,09s jo Samson 
ttiqqiAv ^qep b sauqep pH's '[b.tguqS ©q^itiL si 40Y eqq. jo 

ppoo pas-Beosp ©q!| qotqAi jo ^laAooai oq!^ 
aoj sijqop 0!). iCjiio saajea qoy aq(^ q-eqq ^netna^sqs ©qij :^no aeaq o'), 
qoy 9()'B0qi()j9Q noisBOOoag eq*) ni oSbuStib^ iCna paq !)Oii op 
®i\i •!)q9p pjoAi gq!) jo Snraaani; aqq §aTqop')s9i os .loj saosaai 
oAiS 5)00 op saSpap paaaaa^ oqx a‘P®®'®9o®P Qq'i Jo qc)a9p 
oqq oonis aap iio|pj saq osao siqq ai qqap oqj, 'aoda eas 
ppoo posaooap oqq sa sqqop qons oq /-[ao sjepi qoy Q^^oqiqjeQ 
aoissoooag aqq moj^ -aap eq qiiAi qoiqM qaq ^eap (ois) Sapioo'B 
qoa sqqop paa oiip pGaiooii ©Aaq qoiqAi sqqap f tqqep p spaiq 
OAiq A\ouq eAi. A\a| up /, — : poAJosqo qaeaiSpuf aiaqq at ‘*p ‘raid 
-rao'^ pna ‘‘p ‘/-[aaai^^^Q 'aqaoqiq.ioo a qaoqqiM ans iCara aieq. aa 
qqaap .laqja oiip Suq^aj f-qqap joj qaqq paa ‘oiis p-[noo posaaoap oqq 
qoiqM JO XaaAooaj oqq aoj sqqap oq iCjao poaaojea qoy eqaoqiqaoQ 
aoissaooog aqq qaqq pjoq sbas. qi qoiqAS. ai (j) 'ijuvuinji yjjvssdss'ig 
^vut,moissnjf\r 'a fioy; jo asso aqq si qsjg aqx ’no]!} 

-aequoo siqq Saiqjoddas sa qancQ qSiH aqquojaQ aqq jo saoisioap 
oAiq aoda peoa^d si eouaqo'^ y aoiqoas jo gaiuaara oqq aiqqm 
joqqop aaq qoa saAi paaqsaq jeq a.iojoaoqq paa ‘raaSag pp'S^ 
oq ©iqa^ad saA\. aoAoa qi ‘aoAiop poiaojop saAi sans aqs qoiqAn jo 
qoodsai ai aoAvop aqq sa qomassat ‘qaqq jjaqaq aaq ao papaaqaoo 
SI qj 'qoy aqq i^q paarat)9.i sa oqaoqiqaaa a ao aoiqaaqstairapa 
JO saoqqaj ao ‘aqaqoad paoapoad qoa saq ^iqaia^d aqj;, ‘osuas 
opm iCioA a ai pasn aaojaaaqq si qqad ’sasodand jaanq^nouSa 
JOJ pasn paa][ jo qoadsaa ai ojqaifad sqgoad ao oaaaAaa ‘qaea 
qdooxo ‘qqap ifaa Saipapai sa „qqop „ saagap 5 aoiqoas -qag ^ 

U-L58T P IIIA ’OR ®P®0 

Xaqaiog' aqq jo aoiqBiaSad aqq aopan paqaaaS aqaogiqaao y (ft) 

ao 

:«: * * p9ST JO ij^YX 'joy Y 

ao ‘apaaqq pagioads qqap 

aqq SaiAuq paa qoy siqq aapan paqaaaS aqaogiqaao y ('in) 

JO * h: * ?i.8T ^'>^Y sjaaaaao-aoqaaqsiuiaipy aqq 

JO aoiqoas ao 98 aoiqoas aapan paqaaaS aqaogiqaao y 


Z.X8 


[';xxx •'10 A‘ 


•eaisas crvaLVHYrnv 


ni iroiaido Sm nj 'Gsriotj eq;} J 0 jsub.T!^ o% is peq eq q^qi^ 

oAoid 0 ? rajq no oi^ pinoAS. enno eq!^ ^j^ouBuei^ ^cinqpopS'B siq oq. 
Sninrepodde sb puB jo eonotibasaoo ni osuoqeqq soidnooo qusnoq 
gqq qsqq ^0J9q 0 SBO oqq oq oq oransse j sb 'aAvoqs st qi jt qng; 
•eopisoi oq qoiqAi tn HAVoq 0qq ni 0snoq 0qq tti qsajoqui 0{qBJ0jguBJq 
JO ojqBqiJoq on snq oq qnqq savo];[Oj /C^UBSSaosn qt ^paqnnqp sb 
uivoqs SI uM.oq oqq jo oqis oqq iJBpnitnBz ©soqM niqqiM. jBpnioiBZ 
gqq oq SmSno^eq ptiBX S9q'BAiq'[no uMoq b jo qtiapisoi b osiiBooq 
‘qsqq AVop[Oj qon S0op qi noinido ira ni qnqq pps oq qsm j ’nioqsno 
B qons qsqqBqso oq qnoTOgnsui yCj]^BS0{ sBAi sosnoq iteqq j^os 
ppoo sqnBuaq qotis ^qeJoqAi raoqsuo b SntAoid sb AS,oi 0 q sqjnoQ oqq 
iCq no p 0 ]q 0 J oonoppo oqq qsqq Sntqniqq ni oojSb j 'sqnBnoq jBinq 
-jhoijSb jo iCqioBdBo Jioqq nt Xqjodojd oqq ppq sjopnoA oqq qnqq 
^eq oq qi pjoq qqiqjng; joqqojq yCtu puB oopsnp joxqQ ponjBoj eqq 
SB 'si oSpnp |BnoiqippY ponJBoj oqq jo Suipnq oqq qBqq SnininssB 
qtig; 'oiiq oq pjos ioqq XqiadoJd oqq poainboB jnpnqBg; jb^j; qua 
-^nodsoi oqq jo siopnoA oqq qoiqAi iq ejqiq oqq oq sb q.Tnoj3 lOAi-Oj 
oqq iCq-Snipng jojuajo b puq oABq oq pB[2 uaaq oABq p][noqs j 
■oAif iCoqq qoujAi ni sosnoq oqq oq suMoq jo sqnoppoi oqq jo ojqiq 
oqq SuiqoojjB sb noqBq oq qqSini qoiqAi Soiqq/CuB Sni^fus qsniB§8 
jjasiCnr pjBuS oq qsiAi j ‘UAS-oq b ni qnq oSb^ia jBinqqnoijSB 
iCjBUipjo nB ni qon 'oSpn £ qBnoiqrppy ponasoj oqq iq pnnoj si sb 
‘ poqsnqis, si osbo siqq ni oqndsip ni iCqaadoid oq 'uvnaiy 

•qjnoQ oqB^pddB .lOAioj oqq 
JO pnB qJinoj 3 siqq jo oSpnp pon.iuoj oqq jo sqnoraSpnC oqq opisB 
Sniqqos oonBqsni qsag jo qjnoQ oqq jo qnoniSpnC oqq ojoqsoj p[noAi 
osp I 'OSBO siqq ni sqnopnodsoj sqnBpnojop oqq ^Cq dn qos nioqsno 
jBipood i^JOA oqq oq sb piBS ssq oq SunjqXTOAo ni niiq qquv anonoo 
iCnnj a0qq.inj j pnB 'qinoQ oqB^pddB joaaoi oqq jo quoraSpnf oqq 
no qnd SBq oq qoiqAi nopBqoadjoqni oqq ni ooiqsnp JoiqQ poniBOi; 
oqq qqiAi oojSb j ‘noinido oniBS oqq jo niB j — ’p ‘llisang; 

•oonBiisnT qsjg jo qanoQ oqq jo oojoop oqq 
ojoqeoj pnB qanoQ e!)B|pddB j9AiO| oqq jo noisioop oqq os|b pnB 
qanoQ siqq jo eSpnp ponaBoj oqq jo noisioop oqq opiSB qos pjnoAi 
I ‘[BoddB oqq AiojjB pjnoAV oaojoaoqq j ’aabi poo§ oq oq ppq 
eq p[noo osbo siqq ni sqnopnodsoa oqq .xoj opoOApB p 0 njBO[ oqq 
iJq poonBApB noeq , ssq qoiqAi noiqisodoid oqq ji onop oq ppoAi 
eoiqsntut oabjS b qBqq era oq sjBoddB qt sb 'qneppgnsui 

■xxx ’toa] AiY'i Hviaiii ani ^ip 


anttYHVG: 

htt : 

0 

svaia HYa 


8061 




-t?jqsTiiTnip8 JO fjg!ji|©j jo oqBqojcl (i) jo noiqonpo.Td oqq no qdooxe 
* * * joaioq^ qjBd Xnn oj jo nogjed posBooop.eqq jo.f 40050 aqq 
oq peiqiqti© eq oq ttoejed n oq qqop siq jo qnotHiCBd joj 

nojjod p 9 S 80 O 9 p V JO aoqqgp n qsnreSe eeJoap v send j^^qs qjnoQ 
on „ q^qq fi 9 qpoE 9 id qoy qnqq jo f nopogg -^881 P qoy 

jopnn 6 qBoqTq .790 n aoj /qmeoan eqq oq ee si noiqss’nB qx9n ©qj, 

•g 06 I laqtnoqdGg qqei ©qq no p9ip 9A8q 
oq psquqs si ^nAionq osin evM. ©qs qoiqM. oniBn n ^ninSag ioizb'^ 
SB p©qi.ios0p JsqsiSoj ©qq ni 'niBSgg ijp®^ qBinniBsnp^ qi oq §ui' 
-p.toooB pun ^ifjqn© siqq paAoid nippuCnjig *p©p) niB§©g pp©'^' 
gjoqM JndmBg; qB qAVoqQ qB uoiqBqs ©oqod ©qq qn qdeq sqqnap 
JO .T 9 qsi®©.i ©qq ni qqBap ©qq jo jfjqn© nB Xq psqBJoqouoo st sas 
-sgnqiAV ; s^^iqniBjd aqq jo ©onapiAa aqjQ ‘jCnotniqsaq Jiaqq oq naAiS 
eq oq. qipajo ©qq jo.eSpnC oq aJB ©Ai nnqq noiqisod jeqqaq b ni sbm. 
pnB tiriq ©.lojeq sasssnqm ©qq pBq ©jf •poAi.i.iB eq qoiqAV qB nop 
'loap ©qq ni Snoj^n sbai ©2pnp ©qBnipjoqng pan.iBaj ©qq qsqq p^oq oq 
e^qBan '©qmL ©jb ©ai qi jo uotqBjapisnoo pnj nodn qng ’Snpoipnoo 
Xjqa si ©ongpiA© siqj^ 'soiq-isd ©Aiqoeds©.! ©qq .loj peniniBX© 
9.19 M oqAV sQSsanqiM. ©qq jo ©onapiA© aqq pe.iappnoo jfpnjaiBO 
©ABq a^p 'pajiBq si/gOGX .leqmeqdsg jo qqgj 9 q^ psqnqiqsni 
qon sbAv' qopitt. ^qins ©qq ^aqBp jaipB© ©qq no paip aqs jj 'qqnonr 
qBqq jo qq0X ©qq no paip ©qs qnqq SiCns giqnpjd ©qq SB©a©qAi ^^ 06 X 
.leqniaqdag.jo qqgj ©qq no paip ranSag qeqq si qnBpnajap 

©qq JO nopB^ajp ©qq noiqBqiniix jo noiqsent) ©qq sp.iB§©.i sy 

' 9 a.iO 0 p B SnissBd nt pappanf' qon sbja Anoqaq q.inoQ 
©qq aqBoqiqjeo noisseoons. b jo noiqonpo.id ©qq qnoqqiAV qnqq Jaqqo 
eqq poB noiqBqitnq /q pa.T.iBc| sbav qins aqq qoqq Snieq ano ‘sn 
©jojoq p0S39.id ©.T0AV oAnq i^jno {Baddn jo spnno.iB aqq jq 'iniBio 
Bf^iqniB^d ©qq paajoap A\opq q-moQ aqjr 'qqBap joq no anp 
©niBoeq qoiqM 'niBSag pips'^ qBniinBsnp\[ jo .laAio];) joa-uajap ©qq jo 
©jBqs .laq .loj ^qnBpnajap ©qq jo ©jiav passaoep aqq 'niBSag pp'83; 
qBtnniBSiijq; jo s.it0q OMq ©qq jo ano ‘^iqaiBid ©qq ^Xq qq§no.iq qms 
B JO quo sasLiB jBaddB siqg — ’p ^ixiJiang pnn *q ^AanKvxg 

’squapnodsa.! aqq .loj 2^7 ww'J/ojp qipuBj 

puB njdvg m'pv'iipg; Cdjj Mg pjj; ^yojp qipnog 

' ’qnBgaddB aqq 

;ioj.>7 Mjpung qipuBg ©iqpoH 9^q >couoq,q ‘g mJ/\[ 

'Xxx -toaI ^gj.aOcTiin avvt: layiaNi hhj. gjg 


•nyeao: 

YBSM 

'-Kii-inaGYH 

•ft 

XYEJ[ 
itinrji 

anaav- • 


8061 



Tz 

8061 




*84T 

'Ois '‘OToa SI ‘-a •'j 1 


•IIY 8 “H ''I'l 
(4881) (^) 


(9881) (s) 

098 ‘-IIV 81 ‘'a n 1 (9681) (e) -a SI (?) 


.taqm.ncTog jo qUT aq? paitjp 'qnaeaK Jo aSpnr o,^nip.ioqr,g ‘ptAtia^-H 
JO oa.io0p u <,a!s.i0Aaa 406 T qa.tvH Jo pjgg pg^^p ■''tn.iaaw jo gSpuf 
joujsjcr ^atin^s q. jo 00,1009 n racTj '4061 Jo ^gg -o^rVaday pnoMg * ^ 


•&i)UapT10cIS9.T 9l{!) .lOJ ^bv^gj pV'M'UlVynj^ 

■!)u«]pdd'i3 sq'j aoj ‘wqt)? 

*AW 'Mnpi'iiQ piypnnyQ yyvj^ oj,pmBof nqeg^ 

•!)aTiO0 i}Sijj eq') 0:) popaddy nodnsaeq:} !}uvpTiaj9p eq 

•rapp sjjjquiuid aij^ poa.xoap pnc Avopq qanofj aq?; 
JO noj?ioap orij pag.ioAp.i aSpiip jougsT(j eqq podd-e uodn jnq ‘gras 
oqg pasBimsjp (juaoaj^r jo eSpnp 9gi3op.ioqug) ganoQ gs.ip eqj^ 

•ejnpaoojj jiato p 

9po3 aqg jo ggg ooigoas .lopun ngsrau suq peddc srqj qoiqM jo gtio 
guiB 9qg poiugigsai atjg nodnaaeqg puv ‘pQAiopBsip soM noigoaCqo 
aaq gnq ‘iiojgoafqo ni5 pgpj latiqg gBraniBstij^f uodtigiaqj;, ‘poqg; 
ginnm«f.iijY ])0j.iajsa9jg sbav qoiqAv iCgjedo.id eqq paqo^gg^ 
puy eajoap aeq egnoex© og popeaooad uyp iqnuyj^ gyrarayB 
-yj\r 'gqep aa.uop aeq jo uoigjcd y jo uoigoyjsigys ui j(jqisn0g>o 
^{gaedojd uiog.is) unqg gBinrnysnjq ojiav siq og paiaaisnyag oyq;g; 
i|y uiy.U!X{ 'gnu iqinuy^^ jo QO',gng|gsai ©qg ©aojaq s^yp 

0. ui'^si gcqg ‘op{3{ gsySuy jo pag ©qg uq- ’’©©aoap y psuiyiqo 
00(31 aoquiaAO^ jO qg]g ©qg no puy ‘asAvop aaq jo /j©aoo©.i 
aqg aqj puiujeiiq aeq g'Uiy°y gins y pagngigsui 9O6I QsnSny jo qgp 
©qg no nyp iqnuyj^ gyniinysnjq niyp xquuyjq; gyniniyBiijq puy 

1. uujjj gRlnaIy^nJ\r ‘Xjomyn 'ssaiav OAig pyq uyq^j ijy rayaty^g; 
©UQ •SA\o{|oj sy 9.iy s©gi.iy poddy siqg qoiqAv jo gno sgoyj aHX 

•possnosip (g) svg; pinqol/ivg; -a. vqng 
•po.wojjoj (‘j) ivfi’.ijg 'A vtv.tvvijY qmiciof) pnu (g) uvqvupmQ -a mt>p[ ‘(z) 
tivq^ 'i[vjjii-jv2)tvqQ qi cumm/njir ‘a mvCsfp qvs/Y ‘(l) *«»Jf 'Ajog' 

'Bjljo.! oq qoiqA\ ucdn qynuuioop oqg jo ssouonumoS oqq qei^q-ngsB og 0on0piA9 
9tov/ puiud rA'S gsiiin ‘o.uipooojj 11^50 ®pt>0 30 88g noigo9S joputi gras ■b 

Snuiq og P-'Sjiqo Snioq Ai)nonl) 0 suoo pnu ‘gaoraqouggx! n« og snoigoafqo srq ui 
“nijn.’j (lUB 'guonigatjdop noignooxo oqg ut SumoAiogui iCgand b gBqg P2^S 
•/oo.til /o i(9p.i)iQ — psowjqvs^p ttooq oavy imjnooxB oq sttoqfoafqo Bsoqtn 
voF.iatl tiq i>]qtq fo itoy]u.(viodp .wf ?jh, 9 — ggg iioqqoas 'opoQ 9jnpsoo,(j; JWQ 

« -(iKYaNaiHa) KYHH 

]'JY KYav>I (dAiiKirad) lariHS "A (j.xvaA3Aaa) KYr IHMHYN 

. "tnosn d 

qvtuv.tv^ BOtjsnjp ',tj^ pnv *Boiqs7>£/sniQ 'fioquvfs RV®/ •'?S' 


m 


•eaiuae aYaYHYOT [-xxx "ioa 


•m • 8T9 ‘‘(I ‘s •& IT ’rr (esst) (g) ■ ‘^s '-n -m *0 zi (mx) (x) 

•Bjo Tior'jotipoid 9T{(j !jtioq?rM Qq;; jo jhoa^j ni oeioap 

/n« ssed ifonueo qanoQ eq? 48 q(} 0JOJ9J0q^^ 3[uiq!} 'Qingnj 

0 q(} HI qqep 8 si JoAVop p 0 j.T 0 j 0 (j ’(g) 'A qq9M. 

ff’e:in!}nj oqi^ ni ojqBifBd qqep c pn® ^orai? eqi} ijb o^qe^ud ijqep 
B ^(jqop JO Bpiii3[ OAiij 5 q 0 p B SB paziuSooo.T s^BAip BBq „ ‘•'g; 'jq; 
‘!j!)0.Ta! P}®s )> «'P9^^9J®P qojqA^ JO quoiDifBd jqsp b qnq 

'!) 0 BJjTioo BSsLUBca 0 qj JO HOTjoidinoo ©qj no anp panioon qoiqA^ 
jqop B ST !}j ‘pnBqsnq aqj jo jqop b b 80 | eqj anon qnq ^aanqtij ui 
eiqBifBd qqap b — aoioAip .lo qqBap jo obbo oqj nt a^qBi^Bd si qt pai 
-lajap aq qi j j •oyqBiCBd ifjqnaea.id st qi ^qdmoid eq jaAVop oqq jj 
• 0 jm oqq oq puBqsnq aqq raojj anp qqop b sr 'pa.iiajap jo qdnio jd 
0 q qi jaqqaqAV 'qosj ni jomoq; ^/ouibs aqq jaAooai oq p 0 |[qTqn 0 
0 IB pnB 0 OB][d J 0 q ni pnnqs BaAiqnqnosojdaj jaq pnap aq oqe jj 
•pnBqsnq possaaop joq jo aqsqsa 0 qq tnojj jjosjaq qqop oqq jaAOoaj 
nso oqs aAy[B si 0 jm oqq noq/W •pagsiqBs noaq sBq qqop joAVop 
oqq jiqnn ooBjd oqnq qouoBo aqnqso aqq jo noiqiqjBd y ‘SJiaq jo 
sqqSii aqq pnn joqBqsoq aqq /q paqqnanBoq boioc3o| joao aonajojojd 
SBq pnB ^pnoqsnq aqq jo saiqipqBii aaqqo j^b 0 qii[ ^qqap b si joavoq; „ 
— :B/Bs(^ 0 g oSnd ^noiqipg; png) ^ffinBpBniniBqnjqoqq jo AiBijpnos 
-JO j „ stq nt iqy joaray ‘jjq; 'soiqJBd pJiqq oq jo snoiqu^oj Joq oq jo 
‘pnBqsnq joqoq Jaqqio ‘qi jo qjiS oojj b aqBttr jo ‘qi aSpoqd ‘qi eqBnaqn 
nBo aqg ’poqoBJqnoo ifjpqoA st oSBUJonr Joq sb noos sb soiiJOOB 
‘pojjojop JO qdniojd JoqqoqAi ‘jOA\op oq qqSii s^ajiAi aqq Aiojq 

•pojopisnoo Qon /jqnojBddB sbav qoy qnqq japnn 
oqBopiqjoo b jo noiqonpojd oqq joj ifqissaoan oqj^’ -qoy aqBoq 
-iqjOQ noiBSooong.aqq oq apBm bbav oonojajoJ jCnn qnqq osbo siqq nt 
pnq qon op a^ 'BJiaq pioAos oqq jo sraiBjo oqq nodn aqBotpnCpn 
oq ^qoqojdmoo pnn Xqpnqooqa lopjo ni XiBssaoan bi sjiaq oqq pB 
JO oonasaid oqq qras b qons nt qnqq qnq ^ojBqs Joq joj /joqBJodas 
pnnqsnq aqq ens /Bar Bjpq oqq jo /no qoqq qnq ‘ano qnioC b qon st 
noiqoB JO esnoo aqq qoqq pno FJtaq joq oq araiq qgjg oqq joj sanjooB 
joMop pojjojap Joq joj ans oq qqStJ aqq ‘amtqajq Bjpuoqsnq Joq 
Smjnp soip ‘pnoqsnq laq /q pooJOAip naaq qon soq oqAi ‘ojm 
tiBpBmniBqnjq b noqAi qoqq pjaq bbav qi osoo qnqq nj ’(x) hnjj-in 
’A ‘p9Ui7}qr>j\r jo qoqq st asoo qxan oqjQ 

'o.m'jn/ 

m mnyvbdd'ioB i!}u989md m 'uin}iq9‘p arjoAi^op pojjojop jo 


‘KTOja: 

VBSIil 

-Nn-nnabTH 

•« 

KTDJJ 

Kiavs 

aaaffv 


80GX. 


•XXX •'ioa] ‘siaocTaa Aivi hvkmi ani 8Ig 


f. 


•a 

•f IHKKVM 

Rocr 


, , '8Z-T ‘-liv 9 '*3 -rr 1 (9891) (s) 

0L7, ’raon: SI 'q; ’l (^881) (1^) 'OZZ ’d ‘668T ‘so!)ok (s) 

•698 ‘ IIY 81 ‘-n -T -I (968T) (c) *14 ‘4881 ‘b9!)oS ^1^9^ (x) 

f ^qqSre.Tqg ei-Bo eq'j ui 'jtjqq qotjj oqq tao.xj qqSwAi. saso]; aoT 9 Toap> 

8 RX 'queptiajap gqq nocTn trapjiiq oqq pig^ ^qsjnqpojg; 

pns qqSiiMqg ossa qiiqq uj ‘(g) 9r)(j im^qolipy^ 'a ^ 9 ^g■ loqn^ 

JO ostjo oqq sqav. quqj, ’naqcq sbav AiaiA qnaigjg^xp b qoiqAA ni 

sn oq paqoul) sba^ asBO gtiq *saip.r aq qoiqM nodn qnaTOiioop aqq 

JO ssauoTiinnoS aqq q9T{qBqsa oq oauapiAa Q<ior)f 'p'uizj^d aAiS qsntn 

893 uoiqoas .lapnn quis tj SapTq oq paSqqo Snpq Xqquatibaanoo 

pnc qtiatnqoBqqy uu oq BnoiqoaCqo &iq ni Saipej put? qtcatnq.x'Bdap 

Tioiqnoaxa oqq ni 'os«o siqq ui pip ^piquiupT aqq sb ‘SninaAaaqm 

Xq.Tcd n quqq noiqiaoclo.id oqq qsqquqsa eosBo osaqj^ ^^'aoissassod 

Tii oonis Tiaoq qiuq aqs quqq pnc Xanoui asisqaand aqq jo qnaniABd 

oqq GAO.id oq jjiqnicpl Oqq .loj Xi-BseaDaii aq p[noAq qi asod.ind siqq 

.iOjP *05Bo .laq aAo.id oq qps qnasa.id aqq ;(q .lap.io q^qq suSndaii 

oqAX jjiqnpqd oqq uodn qaaqiniioui sbav qi pus ‘qnaniqo'BqqB siq 

Sninicqni'ccn .lap.io ni? paninqqo pcq qoupuajap aqj^ „ — : saA.iasqo . 

*r ’0 ‘qno^^.iBg osBo qv.qq nj ’sti a.iojoq ogua aqq qqm s.inoj pa 

no osBo “0 81 qoiqAV ‘(j’) 'iV'ju'OS *A ULV.i'DUi^Y 'pU'iCtOQ JO asBO aqq 

JO q.Toddii 8 oqq 8 Bq 08 ]b qj -(g^ uvqnj'jm'ig; ’A mwjf jo osbo 

oqq UI o?qtJ pm? ( 5 ) uvyji yniin-p^pwqo i:>7)Viwminj^ ’A 'mvlj9g 

q’nzfy UI poAvopoj sbav iioisioap giq^ Moqqop-quatnSjDuC aqq jo 

i(q.Todo.id oqq qon pm? quacaqoBqqu aqq jo aqcp oqq qi? ;Cq.i 0 do.id .iiaqq 

SRAV poqat?qqt? /q.iado.id oqq quqq joo.id XioqoejsiqBS puB .iBop i(q 

qspquqso oq quauiquidop uoiqiioaxo aqq ui pajp uoiqoaCqo .iiaqq jo 

0 nm?AVoqp? 3 ip oqq jluiqovadmt oioax oqAV sppuiBpl aqq uodn paqsa.i 

iiopjnq aqq SGom?q 8 tuno.Tio Jiqiuiis .lapnn qaqq Ploq /'Pf 

pau qqSiujqg (j) S' 0 (j 'uivg; -a 'L'ug- 'lysinx Jo asuo aqq up 

SnoJAV oqq uodn jooid jo nap.iuq aqq pit?l ©Auq oq sii oq s.iBaddu 

oSpnp qoiiq 5 T(p paujuaj aqj^ 'quanluoop qous jo ainquu aAisnj 

-jOD pnu qnapipuB.Tj aqq jo joo.id ui aouapiAo aAi§ oq aonaqsui 

qs.iq aqq ui qiinpuajap aqq uodn aij qon saop uap.inq aqq quqq pus 

‘aoiqoi?sm?jq anrauaS pun opif "piioq 1 ? squasaada.! smiep aqs qoiqAV 

Japan qnouinoop aqq quqq qJuoQ aqq aouapiAa acnos 

qanoQ oqq a.iojoq Xr( oq pnuoq si saounqsuino.iio qons .lapun q.inoQ 

oqui 2niraoo.piquii?id n qaqq ‘pauiaonoo si q.ino (3 siqq sn squaAa \[V. 

qt? juj os ‘pajqqas paAX. oq oq sn oq s-ixiaddi? qp 'qras aqq eqnqiqsui 

oq .loq .TOj iCjTJSsaoan sgav qi siqq jo aononbosuoo up 'poAiopusip 

[• YXX "lOA 


838 


miaas ayavHT'i'iY 


‘LG ‘’3l«0 9Z "a '1 'I (469T) (t) 
imddy 

•pg^nesaadej qon bt !ju9pTiocIs0.T Gqi^stJ ‘sqso^ qnoq'jjA^ (^tiq '^oaddij 
eqq ssTrasip ntiiq e.Tojeq uaqtjq spano.iS oqij pnc esTJO eqij 

JO sqotjj aq!^ 0 !) paini f-iq X^ddc qon pip oq ^uqa Avoqs oq Sniqjon si 
e.ioqx ■•T9p«8id B^qa'c^addu oq;} p.moq pnu miq eiojsq p.iooa.i oqj 
puq eSpof pon-Tuai oq^ qnq:; s.icaddii qi esuo qnoBo.id oqq nx 'HQ 
noiqo 0 sau|noia.icd ui put? 'saoiqoas Sa^iooa.id /pquipocntni oqq uioij 
qu9piA.9 SI stqq ^ajqi ^A\ ’ISS uoiqoas .lapnn possiiasip ycaddc 
nc JO , asBo oqq oq Xqa.uqna aioqq ui 0 ]qgoi|ddti 9.1U X 2 ,g nojqoos jo 
snoisiAoid aqq qtjqq p|oq oq pa.itid9jd qon o.iu 0 AV ‘osno quqq popp 
>9p oqA^ soSprix* p9u.Tn9[ oqq oq oonojojop |pj qQIA\. ’199 uoiqoaa 
aopun paddc nu Suiesicusip quocnSpnC 11 oq /jddu opoQ oqq jo fi^g 
noiqo9B JO suoisiAo.id oqq qoqq 3aip[oq joj Xqi.ioqqTiT? uu bo (j) 
‘inqwS oCo.tg; ‘a t^dg m»jf ni q.inoQ qSijj oqqnb[CQ oqq 
jo uoisiogp oqq uo f 0 qo.T quoipddo oqq .loj oqoooApo pon.io9( oqj;, 
•gpoQ oqq jo X/,g uoiqoos jo Bqn0coo.tinljo.i oqq qqjAv X^dniOD qou s9op 
qjnoQ eqojieddo a0AiO[ oijq jo quouiSpnf oqq qoqq po3jn Bt qj 

qooddo puoDOS ni o.Toq sonioo 
j^pmc^d oqx, 'qiiis oqq SniRsinisip in qqSi.i boa\ oSpnp oqonip 
-joqiig paojoo^ oqq qoqq uot8n[onoo oqq oq Suinioo pno os Saiop .loj 
sno309.i J9uq SniAiS 'ojnpoooJ^X J® ISS noiqoos 

jgpnn Xipooinins jooddo oqq poBsiinsip ^lopooqd s^qttojjoddti oq} 
Sawoaq .loqjo 'pno 'p.ioooJ oqq .loj quos oSpup qoi.iqBiQ; ponjooj oqx 
•pajcaddo JJiquioid oqj^ 'B3ojpnno.i3 soa\ qiiioqdtnoo oqq qoqq A^oqs 
0 } papoj poq jjpuuqd oqq qoqq 3ntpuq qiiis oqq possnusip oouoq^ui 
qs.ig JO q.inoQ oqj, 'Gn.iq bo.w q.iTioQ jouitni.TQ oqq ui po3po\ 
poq 9q qoiqAV qoioplnioo oqq qoqq popoopl quopnojop oqx *uoiq 
-iioasoid BnoTOijotn .loj soSoinop Snicniojo qnopnodeo.i oqq qsaioSo 
qme 0 qqSnoiq qncijoddo eq^— ’pf pao iiraaQa 


•XXX •'IOA] 


OSS 


•KYOIcl 

•0 

KVSVH 

KIKTS 

S06T 


^laoaa;}! Ai-Vi SYiCLm. ani 


•avsvaj 

laaci 

•a 

KV-oan' 

. NVMflS 


806 t 


•80S''IIV6S‘-a‘T’r(i0GT) (I) 

•qoaag; jqS.x'B]; s jo jnorojuioddix gqj .toj aoijstijp joxqQ oq!} 0 ? 
J© 5 ?BTn oqj jopa -qoy uoiqiqjxj^j aqq jo f uoiqoos jo qqeuaq 
oqq nio.Tj pspnpxe o.tb snxxpBmraBqxij^ qou .to aoqqgqAi ^.CpraBn uoiq 
-BnTni.T 9 q 9 p .toj ipoog .Tog.iBi b oq p 0 .T.T 9 j 0 j 0 q ppoqs onsst oqq q^qq 
qniqq oav uopsanb aqq jo 9 oaBq.Todait aqq jo a^otxS. up «-op oq 
pouTioai os q 09 j iCaqq ji oatj oq qqSi.i b 9 ABq AjicoBj qv.qq jo s-iaqraani 
.Toqqo qoiqAi ai puB .Cjitubj oqq oq eSuoqoq qotqAA asnoq b osjb - 
qnq ^©Atj XijBiiqoB aitcqbj popi.ATpan ub jo saaqraain oqq qoiqM. ut 
asnoq eqq i^no qoa ubgoi oq ];)aqa.id.Taqut aq qsnin ^ aenoq SuqpAip , 
sp.TOAV aqq ptiB ^osnoq Sui|| 0 A\p .iBpioTq.TBd aqq fnh papTATputi bt 
qoiqATano qanB osm.ioqqo .to/jitobj tipuTjp b aq qi .leqqaqAv ‘ipraBj 
X.T 9 A 9 epiipni oq sb p 0 qa.id.iaqui os 9 q q-^nra ^ ^(paiBj papiAipnii, 
sp.To.v\. 9 qq jj qBqq qaqaq .TanoiesiintnoQ {'’Bioipirp SaTqoy aqq 'qgj 
^S 0 SBQ qpiTQ G ni peq.Toda.! si qiuB qp^Q .lanoiSBitanioQ poiptip 
aqq o.iojaq auiBO qoiqAi asBO b up ‘uoppap siqq jo ss 0 nqo 9 .T.ioo 
oqq oq sb sSutatSsiui snojias oabj o^p ‘uoiqoas qaqq jo qqauaq aqq . 
UTBqqo qou ppioo aBpBuuuBqnpq b qsqq puB ‘/pcoBj upuijj papu^ 
-ipun UB JO asBO aqq ui qdaoxa ‘X]ddB qou pip p uoiqoas qaqq ppq ^ 
qaiSa.i qqiAi q-moQ aqjp •q.inoQ aqq a.tojaq paqaesa.idaj qou a.i 0 .u 
sqqapuods 9 .i aqq qnq ^qjnoo siqq jo qouag b aiojaq auiBO uoiqsaub 
(l) -a po^U'iisvjj; jo asBO oqq up 

^^^puiBj „ p.TOAi aqq ojojaq ^pipuipp „ p.iOAi oqq 9 onpo.iqni oqsu sqsB 
oq ./{yqua.iBddy 'sujq ^uiqsijqBqsa sb ((/puiBj papuipuu „ uoiq 
-oas siqq ui sp.TOAi aqq uodu s 9 t^ 9 J puu ‘uoissaoous jo avb| upnipp 
oqq Xq j) 9 u. 19 AoS ^Ciiuibj b jo X]iuibj nputfj . popiAipun ob oq 
X|uo quq ‘saBpBrauiBqup\[ cq uotqBOijddB ou SBq p uoiqoos qBqq, pa 
-puaquoo si qi qoepuodsaa aqq jo q.TBd aqq UQ 'pojqiqua si aq qoiqAv 
oq ifq.iado.id aqq jo eiBqs aqq jo ou^ba aqq ‘py uoiqiq.iB^ aqq jo p 
uoiqoas jo saopiAOJd aqq .lapan ‘jjiqaiBjd aqq cq ^Bd oq ‘qiaaoiqiqJBd 
iCqJodojcI aqq oABq oq pajqiqua si ^iquiiqd aqq qBqq puB. noiqBqinii][ 
.((q po.uuq qou si qnis aqq qBq^ ijaiqq q.iuoQ aqq ji ‘s.ia^o quaui 
-oqBqB uaqquAi jaq ui lUBSog UBqjng qBAiBjjp quBpaajop oqx .’pouoiq 
-iqjBd /q-iado-id oqq oABq oq sqaas AvouoqAV^qms oqq ui ^:g,iquiB|d 
aqq ^nuuiojqiio,? ^ sejus uoiqouB oajqa qB poa'BqoJud a.i 0 Ai 

jfjuuBj oqq JO sjgquiaui oojqq jo.so.iuqs oqx 
qsAiBj^ oqq jo ./fpujBj oqq jo sjoqtdaui oq poxjuo'joq iCpiouiJoj pws 
ST qi ^Xq.iodo.id aqx ^^^uq osnoq Sm]joAvp b os[b 




[•XXX •'10 A 


258 


•saigas oYavHY'nv 


ti00q p«q uotqooCqo J0q putt .taij o? pD.T.t0jeutt4 n00q puq 
qoiqii ifij.Todo.id eq!} jo Oj'Bs sqg O!} puB ijaemqoo^B aqif o? tioiifooCqo 
UB p0ip ptiq3 '}ttranittsnj[A;[ t^Bq^ st puini in jBaq o;^ qoBj t^uBC^.iodaiT 
aqjQ •/.'tO'joBjsic^BSUTi ifjpqM sBAi. '0SBO 0q!} 30 0q;j cpjqt^ puB 
!juiodpntt!}s SuojM ^j0ji!fiia ub raojj 9sbo 0q!f papattSa.i oSpnp ijoi.t'} 
-s](j p8Ti.tB0| 0q!^ !}Bq!^ papnoquoo SI !)]; ^/quaroiioop anumaS b si 
uopsant) Tit 0XBS jo paap oqij 4Bq!j puq j ‘i(-[0A]snp;oo pnc iC-^snop 
-iffog ‘/4ae[iipiiB.ij paqnoexe tcAv peap e^Bs aqq qBq!) Ai.oq8 0:1 .leq 
uo joo.Td jO-uopAnq aq:^ aS.ittqosip 0? pojxttj i(|0!)iipsqB SniABq uBf 
xqnuBjq; 4BcainBBnj\[ „ — : saA.iasqo aq uo .xaqBj pny ((•U9p.xx\q sxq^ 
iCjspBB 0!f Smq!tov iCppqosqo pip aqg' •iC^aAisnpoo pxic iC][snoi!}x;joq 
p 9 !}n 08 xa uaaq paq poop 0i|^ (pjq?} oAOid O!} nap iquuttj^ qBxu 
-caBsnjy !}uapuodsa.x 'juapuajop ax[!j uodu sbax joo.xd jo uapanq exjj;, „ 
— : Siftts aq xiaqjQ ‘x.xiiqg; qwnunttsnjq; jo .tiioabj ui a^us jo paop 
eqq uodn paoupl aq cq oiqBA 30 qnuotuB aqq uo pan.xuq esao aqq jo 
uoxspap aqq qaqq p^aq puB 'ssopxquA sbav eouapxAa \c.io aqq qaqq 
^Avo[0q q.xuoQ aqq qqxAV quGxnaa.iStt ux ‘puuo3 qnaniSpiiC siq oq 
Suipjoaoy 'uttp xqnuBjq; qttxnmBsuj^r qnapuajap aqq no 3oo.id 30 
uapjuq ox|q pxcj XpiiSu eSpxip qopiqpxQ pou.xtt9[ aqq qou .xo JoqqaqAx 
si SIX a.xojaq passuosip uaaq sBq qoxqAV uoiqsoub rnctn oqj^ 

•luixqo s,_piqinB]d oqq poo.xaop 
pntt ^yoiaq q.inoo sxil 30 uoxpjoop aqq pasjoAo.i aSpnp qox.iqs|(i pan 
-.XB0| aqq qaaddi; uodn quq ^qius aqq possiinpip qxnoQ qs.iij ot(X 

•o.uip0oo.Tj jiAiQ 30 opoQ oqq 30 ggg iioiqaas .lopnn 
uapxjc snq jaadda sxqq qoxqAV jo quo qins oqq paqnqjqsni aqa uodn 
-o.isqq pxiB 'poAXOpBSip suax uoiqrafqo .xoxj quq ^loiqaaCqo ub papj 
unqg; qaturacpuj^ uoduo.ioqx qcumii!snj\;; oq pa.TJOjsuu.iq 

&BAV qoxqAV Xq.iodo.xd aqq pox|ai:qqx; pun oo.ioop .loq oquooxo oq pa 
-poaoojd uttp Hioxitt];^ '|t!uuuBPUj\r 'qqap .loAVop .ioi{ 30 iiO!q.:od « jo 
uoxqDtt3ejqB3 ux A’lqisuaqso iCq.iodo.id uxBq.iaa x.»ui|f^[ qmuiuttsxx]^ aqxAV 
siq oq po.xj0qeuB.1q xiBi|Aj xuB.iB]v[ ‘qxns sqxiup iquuBj^ qo uojq 
-uqiqsux oxqq o.T03oq eXup o.wq ‘sx quqq 'COGI qRuSny 30 pug oqq uq 
• oojoop B pauiuqqo ooGX .xoquxoAOj^ jo ^iiqpo ®q 5 ‘.lOAVop 

Maqjo /.TOAOO0J oqq .loj puuqsnq .xoq qsnio°« qxns b qxoqnqxqsnt oqgI 
qsnSay qqp oqq uo uup xqunuqjj qunixnBeuj\r ‘nup xqnxujqjj quiu 
-rausnj^ putt xjxiqg; qBuicuBenj^ ‘iCqouxBu ^soaxav OAvq puq uBqxi; xqy 
ratt.xBji quBpnojop aqj^ *s0onttq8uiuo.iio SniA\0|qqq oiqq .lopnxx sosi.ib 
qttaddtt Riq^— -‘p 'liiasnn j.vKvavx puu ^-p-Q 'Aaaxvxg 

•XXX "ioa] 'yxaojau wviaNi ajix ggr* 


•nrann: 

•It 

KVI' iirxxv>i 


80Gt 


•aYsvaj 

laaa 

•ft 

KV-Q^a 

Kriang 


SOGT 



■gss '‘IIV 


81 ‘‘a 


■g&T ‘SDS^O 
’T ’I (0G8T) 


6 (9061) ( 8 ) 

(S) S08‘ IlY 68 ‘"a 'T; ’I (i06t) (l) 


.Toqoiatn jo 99.t9Jsa«.I^^ ^ cjugAead o!^ si (g) 

v^irtyi JO osuo 9 i|(j lu ‘.iGnoiBBiniraoQ . luioipng ‘s|j 9 ^ i(q jao 
p9!)uiocl sBAi. su ^aoiqogs aqtj jo joafqo gqj ora oj sraaes 

■89SB0 OA\J Ol]!) lI09Ai[}9q vfSojBUU HWB SI 9J9qj 

!)ai [5 . 79 A 00 S 1 P 0!I m I ‘nonniioo ni ppq Xjaado.id jo oAijdpiossp 
Ml posii 0 q qcu ppioo jj 'siiooSiqrau ostos oti hi si jipuB ‘pssn 
SI .ouiniiera psupep ^qav pnu popjos b sBq qoiqAi „paoA!L 

oqt) 9890 !j'Bqj uj •iCpin'Bj ^juioC u jo Xj.iadoad eqj uBatn joy noi'jBji 
-unrj 9 qj JO jj Gppeqog jo /_gx ^tij.iadoid yCpcauj juioC „ 

sjo.TOAV oqj juqj p[ 0 q suav qi ^r)vii{y ’A 'uinipy^j auimy n j 

•q0.T§9.T Gcnos qqiAv 

os pip X^oqq jnq ^;f-[inii 5 j tit 3 p' 8 TOTiiBq'npj[ m oq XjddB qon pip f 
iioiqoGs qcqq (g) 2^7)Vi'iiY -a vimi'Dy; dvjbmy ni Snjpu qoneg; 
IjtijT oqq JO Xgo^ButJ oqq no jo^oq esBo qiiqq ni spj'cqoT'g; puB xon 5 [ 
B,ioqqo.Tg; .iiiq ‘poqnGsa.ulo.i qon sbav qi oq qnejouodsei eqj^ '[BaddB 
pnoogs B BBA^ qoiqAi ‘(j) dTJUiij} 'A 'iiy jnm'qsnjg' jo 

OBBO gqq ni q.inoQ sjqq jo qoneg- v ©.lojgq eniBo noiqseiib oqj;^ 

•p 0 su u 00 q GABq qqSiui qmoC „ .lo ^praBj 

npmjj pepiAipniij, noisso.idxe oqq f^XpraBj popiAipnn ,, spjoM 
oqq JO jniGqsni ' 0 |dnit 3 X 9 .lO^ 'noiqoas oqq jo oSbuSubj oqq ni siqq 
JO noiqtjoipai eraos poy oq qoadxe ppoqs ©Ai. ‘noiqBJodo pBqicuq 
0 A«q ppoqs ^7 uoiqo 9 B quqq ps^onsqui 0.niqBj8i®9q[ oqq J1 'qoy 
Xq.i 9 do.Tjj JO jojsnu.Tj, oqq jo pp noiqoss nt oAuq ifoqq msqq SaiuBera 
.i 9 A^o.i.nni B 9 ABq jsjnoqs ^qoy noiqiq.iBj oqq jo p noiqoos nt pgsn sb 
j,^]iniwj popiAipnn ,, sp.iOA\ oqq i(qA\ nosB9.i on 9q oq oni oq sanaddB 
0.19 qjL ’noiqiq.iBd Xq o.iuqs qoiis oq p.iBSo.i ni sqqSi.i siq go.tojuo 
oq ^.ifpniBf oqq oq .loSuBjqs b si oqAV qCjiniBj popiAijonn nB oq §ni 
-Snojgq osuoq SuqpiA\p b jo 99 .i 9 jBnB.Tq oqq jodcnoo oq si qj jo qoo^o 
0 qq pnB ^uoiqBOTpldB [B-iono.® jo ApBopsi oqiiqBqg gqq jo noTSiAO.id 
siqj^ •osuoq SnqjoATp oqq jo qnamXoCno q.TBd .lO uoromoo .leqqo .lo 
uoiss98Bod qnio[ oq tujq ojqiqoo oq ponioop oq ooiq'oos siqq nt 
Sntqqou 'AicaBj oqq jo aoqmoni b qon si ri^'imv/ fd'pici'iyun urj o? 
O'li'iOuopqdsno'ii rmi^idoiiJ » /o J 009 . 10 jsnB.iq 9 qq 0 J 9 qA^ qnqq 

s 0 qT. 1 oso. 1 d noiqo 0 S qBqq jo gsiTBp qsBj 9qx 'qoy j JO 

-snB.ix oq!} joirT^ noiqoos rao-ij pgMo.T-Toq oq oq .iBoddn noiqoos siqq ni 
posn SB popjAipuiT „sx>.TOAi 9qx •iqinntnnioo oqqjo ssb^o 

poqimtl XnB oq ifiddn oq papnoqni BBAi qi quqq oqBOipui oq .^nr;qoj 


AS8 


[•XXX "lOA 







fit 

t; 



r.' 


FI 




I 







'saJnas avaYHYTiT 


‘8ofi '-iiy Gs 'a -q i (zogt) (e) . 

‘S8S ‘'IIT ST *a a •! (068T) ( s) -SQT ‘sascQ 6 (qOGT) (t) 

'906T jo png eq!) pa'jnp 'e.todn.OTQ jo aSpnf 

. ajcnip-Toqng 'sB(q Swj jo ao.ionp v nioJj 906 T Jo ZG "OK * 

ptiB B.Tsqtn'Braj UB spn'Bjg qoiqA\ no na.i'B p8-!O|on0 ub 30 S!^<3isaoo 
qoTqAi ''e.iocTaM'Bj m GjTjnjis /q.Tocloid jo uDiji^^aed .toj ono si ijms 
®T.Ti 'S68I J° Al noi!^Tq.TT3j oqii jo p noxioos jo noi'}on.T(^suoo 

on.!? 9 qiJ 0 !) si? 9 U 0 SI JB 9 cIcI '8 Sjq 5 TIT TIOpttUTta.T 9 ) 0 p JOJ SuiaiBtaoi 
Avon aoi(jS 9 tilj ^jiio oqj;, — -p ‘iiniaag; pn^ ‘T’O ^-iaaNVig 

— : Sapiqgq joj no oniijo "[BaidB 9 qi qoiqAi 
o.iojgq qonog; 9qq p agpjo SaTAvo-[pj oqq oio.tj .leaddB popioop 
aq 0!} nqipaiil) j'b§9[ o:;?} jo ojnpn oqj pan osuo oq] jo sjonj 
gqj, •ni9.i9q(}§aTSUT3 Ai-Bi jo juiod n jo noispop 9qj joj. soSpnp eajqj 
JO qonag; b oj ooiqsnp JQjqo p9.iJ9j9 J s-bal 9sbo sihx 

•pop.TJOAo (g) ^vuifi 'pvumvtinjji 
•A 'iiY %vw'qsv^ 'oj poA.oja.T (gj fttuitiy ‘A Bumy •poAo.idJn 

(l) 22®T 'A -pwiSMj 'Dyjvx -geST J® AI'^K ootjij.tbj aqj 50 

f noiqoDs JO qqonsq oqj rao.tj popiipxa jon oan sanp^mmnqnj^ qnqj Pl^jEC 

'snvpmuuivqn^ o} ojqvotiidiD foy voigyptvj; 

/o f uoijosg — votfods ‘{goy Rguado.i^ fo Jioj. 

ZGSl /OAI 'OAT notgoas '(goy tioiggg^vAj 8t58I /^AI ‘OAT 

♦•(aaiiKiTird) aYSVaJ laaa •« (sisvaKajaa) saaHio aav MYDSa RYXiaS 

'nmiioity ooggsn^ 

uyi[ puv gf.i9iiz>^ goigsnf -uj^ ‘aoiganf ^agno •'25' 


‘HONaa: T:T:aa: 


'‘pdpU7)VJ,9Jb 98717)0 yUT) 'pd9d0dp fDdddy 

■qn9A9 9qj apiq^ o?-^9q!>iq pa's 9.i9q sjsoo oqj^ 

•eAoqB n9Ai§ oApq 9A\ qoiqA\ suoijoojip aqj oj pBij Saiaq pjeSoi 
^,s?T.i9Tii 0qj no JO posodsip oq puB laqrann jadoad sji ni sisaddn 
Saipued jo 0 jg aqj ni paopqdai aq ji q^qj snoiqoo.itp qqiAi asso aqq 
pn^maj X|§uTp.iooDB e^\ qBuq-a.T joj q.inoQ ajBpadd'B .laA^o^ aqq 01 
asBO aqq pnemaj pne aa.ioap aqq apTsu qas ‘'i7)!}.uv^ ’A Ta».i?3m?p' 
pumoo ni auop sbaa sb ^ajoja.iaqq a^^ 'FW paqdopB esjnoo 

aqq JO AieiA ui ^qon jo noiqoBsnBJ} pai b bbav ^iquiBjd aqq oq a^BS 
eqq jaqqaqAi notqsanb aqq no noisnpnoo siq qdaooB oq sn joj ajqis 
-sodnii 81 qx pnB 'qnxodpnBqs SnoJAx iCpjiqna ub xqojj aouapiAa eqq 
pa.iapxsnoo SBq eSpnp qoxjqsxQ; panjBaj aqq axo^ -paqia 9ABq a^A 
qoiqAX ^uvqvJ/puig; 'A vjbvy; jo asBo aqq jo noisjoap. eqq m 
qiEd qooq puB qi ni dn qooq eq qonjAi noiqxsod aqq raoij pajisaj 

■XXX ’IOa] '^siuoaaa: alyt fiYiaui ani ' P^o 


‘08 ' 
8061 


'la.THg 

•a 

/ITf 


8061 



png OAL fji nt pn« 'noiqoas qq.moj aq] sAioipj naq j, ‘panpjpiaosn 
og eoucT , aq;} qa jap^oq-aanqs qong oq arans aqq .lajgo oq pus sa-inqs 
JO ejcqs aqq jo uoTqBiiq'BA n .lapjo oq ^aps n .toj SuiqsB saiqj'ed 
JO Xgjvd aqq jo saanqs jo ajeqs aqq noTqnnpA n qn Xnq oq oAnaq; 
joj saiydde jap[oq-aJBqs yCnn ji 'noiqoas giioiAojd aqq mqqpvv Sat 
-moo asBo b tri qjuoQaqq sj'aAVodcna Tioiqoas guipaaoons eqj^ ‘ifqjad 
-ojd aqq jo aqss b qoajip oq ^sq)jBAi.dii JO XqaTOui b jo qnaqxa aqq 
oq XqoAiqoaqpo JO iCqqBnpiAipni paqsajaqui sjap[oq-ojBqs jo qsanBaj 
aqq no 'sjappq-ajsqs aqq qqs joj proganaq ajotn eq pqnoAi spaaoojd 
aqq jo noiqnqTJqsip pnB apas v qoiqAi nt q)UB apBtn oq ^qqnarnaAnoo 
JO XqqBnosBOJ qonuBo iCqjadojd jo noigiAip b qojqAV ni esBo b m 
^noiqtqjBd joj quis b ni qjno^ aqq sapBua ^ noiqoag •snpnijj oq sb 
qpAi SB snBpBnrraBqnj^ oq iCjdclB g puB g suoiqoas /jpaqqToipDB puB 
■^Bipni qsiqijg- jo ajoqAi aqq oqSmpnaqxe qoy p.iauaS b oq oq sqjod 
-jud qoy eqj^ •X'jiniBj aqq jo sjaqmani aqq SnoniB panoiqiqjBd Jo 
popiATj) naaq qon sBq qoiqAs. astioq SmjpAvp b jo passassod ‘'odd^soo 
p 'nBiqspqqQ 'nBpBntniBqTijq ^npnijj jaqqaqM ‘XquuBj B snBam 
pnB noiqBOTjddB pjanaS jo si notssajdxa aqq qBqq si noiqnaqn,oo 
aqq puBq jaqqo aqq uq '/qjadojd ^qiniBj qnioC oq sb aqni 
paqdops oABq oqAV suBpBcaniBqnjq; oq jo snpnipj oq pangnoo aJ.B- 
pnB iCiiniBj qnjof b UBatn noiqoas siqq ni’pasn sb , /pniBj papiAipnn , 
spJoAi aqq qBqq pnsq ano aqq no papnaqnoo si qj Mappq-aJBqs 
qons oq ojBqs qons jo ajBS aqq qoajip jiub qp sqniqq qi sb jannBni 
qonsni ejBqs qons jo noiqBnjBA b aqBca ^aojajsuBJq qons ,jo aJBqs 
• aqq Xnq oq aqBqjapnn p;Bqs ^lappq-ajBqs b Sniaq 'XjiniBj aqq jo 
jaqmani Xub ji ^jpqs qjnoQ aqq ^noiqiqjBd joj sons aojojsaBjq qons 
puB iCjiniBj qons jo jaqinam b qon si oqM. nosJad b oq pajjajsuBJq 
naaq SBq iproBj. papiAipnn hb oq SaiSnopq asnoq SnijpAvp b jo 
- ajBqs B ajaqAi qBqq saqijosajd noiqoas siqj, ’8681 J® AI 
^qoy uoiqiqjBj aqq jo p noiqoas jo qgaiioq aqq tnoaj papnpxa ojb 
snBpBniaiBqnj/\[ qon- Jo jaqqaqAV si asBO siqq ni aoiqBninuaqap joj 
■ sn oq pajjajaj naaq saq qoiqAv uoiqsonb oqj, — ’P’Q 

•quapnodsaj aqq 

JOJ P^B 2 ”7 -^mpung 

•squBfpaddB aqq joj ‘v'i'DcnJ-v6\7' 

pqumip^Q Bprj; pjnB /oorjjp pipqy \\j/^Uouou^q -g- -g- -jjy 

•saSpnpaojqq 

joqoaag; b aiojaq panSjB naqq sbav pajjojaj iioiqsauL aqx 

•XS3: •toa] xYigipi ggx 928 ' 


•avsvBj 

lastd 

•a 

HYoasr 

iiTJms 


806T ' 


•t '8K 

TiioRaoo HI 'ivaaKao aoHaaAoD anx ao Aiiaoaxav aax aaana 
*X9a3;a sooa xHannaaAOD anx xt aansnsax asy 
xHsntHaaAOD ‘xNaanaxHiaaaiis aax as aaxKzaat 
:(rvavH¥n7 


'tw/ 'tMXUOJ *3 -AV *“■ 

dwj, nmn 'RymooAL *a t *” ^]%^ 

!A a QHiaodaa 


’nano v»io ^inMoissiimoo nyioiaar ohx ao 
xnnoo nnx ivoavT airr xunoo xthx woua nyaxav 
KO nionnoo AAiax ?ii7x ao nnxxinnoo lYioiaar anx m 
KY ayayiivTiY xy xanoo hoih shx as aaninaaxaa saByo 

DHIHIYIHOD 

‘saiHHS avHVHvnv 


('SSf— 86S 5ag«a;) 

■soep Haanaidas 



km mam am 


'XI lavd] 



C'XXX "lOA 


•86SI p A1 m qoy 

-I’jatJj; 0i{'j JO f uoTjoos jo ^)g9U9q gqj uio.tj pgpnioxe qon o.tr? sucp 
.uaiinuiiaj^ jcq!) si !).TnoQ oqq jo .igAisno oq^ — ’lailOO ETHI. 

•ooiisiif joiqo 

pan.iugj oq^ jo !iuanjSpnC oq'j ni .inouoo osjc j — ’p 'i^VKHiy 
•ppu 05 Sujqqou 0At5t( pnu oa.iSw J— 'f ‘ii’JKTHVgf 

•noiqsonb in noiqoas 

aqq jo qijauoq aqq ino.ij popiipxo qon o.iw sn«pTnnrar.qnj\r quqq sn 
oq PDJ.TOJ0.T uotq-onb gqq oq Xjclo.i ppiOaU p saosi?9.i o?oqq joj 

“ooi.iiiy^ .loddjp HI Hipnij-j A\oj .(.lOA o.nj 
9J9qq quqq qocj oqq jo a\ 0]A ui y? uoiqoos popnoqxo 0 ? .oAuq p[noAv. 
qi qnqq /{Gqipiii si qi biq.iado.id Xpumi qnp.f jo opi.i opujj.j oqq 
poqdopuoAiiq oqA\ sucs.iod .to A'ytio snpoijl cq jCqddi: oq o.niqiqKiSorp 
aqq /q pspiigqni suav p uoiqo 0 s jj 'popitoqxo os uooq euq qoy 
ejoqAV 9qq qnq 'Xjo.tgiu qoy oqq.qo qjcd qo]^ TbSl P IIIX 
boy SA^urj ccn.niyf .loddjq oqq .lopun iuu.Tny} .loddjq oq poptioqxo 
U89q scq q.oy noiqiq.iiij oqq qiiqq sn oq qno poquiod nooq suq qj 
„-qi pepiAip qoii si;.;! oqq shaso qniqAv ..Cjitnoj uoq oq piio 

'aoiqsanb 01 osnoq Suqq.iAip oqq pnf) popiAipnu „ utjoui oq uoqcq 
9q qsTini ,jX|iDncj q)9p!Ajpuii„ sp.tOAv oqq qiuiq puw ‘oaij oq qqSi.i 
BGAuq iC|unBj Sjjo.TGjsnu.iq Piq jo s.ioqtnom .loqqt) qoiqAi ni osiioq Sin 
•-p9.u.p B oqui itJAv Biq Stno.TOj uio.ij .lopisquo iic et oqAV X|iini]j u jo 


•avsvaj 

Kina 

‘a 

KVOHO: 

.lyxiag 


80GT 


■XXX "IOA] 


SS2 


^Biaoaaa ai.y'i hvioni aui 




s' > ‘*3. 

••■i s'^^PVKi P'’I''P'^^I'*S -tapnti no^^ogi^jon ^q saotnicu^ oqq 

';'',!,uu.“>HaS 3TIJ oT P^Il-^’-^'-J no6q OA^q qotqM B-joy oqq jq ^ 2timt,;uo3 iipnaddy 
J ^.jiqtrfiO iP^tioo ni-^T^ieTioQ lou^Aor, sq; ,o .^oy 

^,^\,v\nX'iou ‘S06T ‘noiqipa; pjiqj^ «apog saontAoi^ xtitjnso aqj, 

•*=I0A 9 P 08 -SH JO 'PtnnxOA ^ 9 0; j 

uv ...K'T ouoiqT»p23XI oqa STitny.^,noD -'soSI 'noTAXps pjiqx ‘apoo iT^Saaa 0,3, 

(•» i) 'g'g 'spT ^aptq CB pns gjq^x iBoigoi 


1 1 ',■ 




,.' iq.v « 

•m, «l naaq a 


\ It/ ir6 “d ca pTiB gjqgj^ |53,g(jj 

saoTjqsTO; painpsqog oq'X jgpnn uoiyx/^v^ovi iq sigiuspi-xgtaty 'ovpgpniixig 
t Xia-iupap naaq a-vtiq qaiqA\ sqnatn^jr.ifflg gq;^ jo ^ jo Bciqsigtioa xipuaddy ' 
-aamCy ut aojoj tit sqnatriqarjrjjr aq:; SCTrrjrgqtrqg ‘S05I 'co^Tp^ pj’iqj,‘3poo »qi 

'S^orcc iTooi^o 

'jfcrxrcq cxiTiz^ ' ^ 

'^'COST'S'XC'xTIS OTOJSI 2EI— I 


‘£KEra.BTasQ xeiiio^ »hi zx atam 

Aina siAYK fHX73C' sfiitT/' xi '-'"CCf ill zziTZKSOTxg asiiiag sex zo csoixiaK aisiAsg 

laoaciza ziaraaaiBKOD saaa exth BisaKiOTxa 

os xnoHX tTKV 2.sac;G cn>?':'Hg iktedszk ‘ gaaoo Trooq ‘Eioy Traasar) zhi 10 saoiai xhx 

[’a^ijnopO ‘!)e8J!)g sSntqsviH ‘g *o]i ‘aipup ‘Sui 

•V»!JcT ;notnnia/.of) J'J ctjapaa^awadug aqt} jo aogo sq^ tnoij paniB^qo aq iani jnoifiTOixqTid aiaqxl 


'iK2HiHVdt3;a 3AiiYT:sif)aT: 


•pp osL^. u'Bq;^ 

®BO| Biti 3 qoiqffi. ©x'BB noj. suoiJ^'EOixqii^ pms sqoog oqi^ jo 

•* * * • 


■sCvjtcd pi.'D Cuy^ioDd jo/ sjv sB^syfusJvd: vt^tyn gfunowv 9U 




■tjugu/ujgaoo \vooj yBnonj n m ^o/v9jynl9j tstoog; 

' ‘Koistmuioo I 

? Pi«o«/'' r } ^ ^ uivnoquxBBm-^^^^Tfi 

‘uooCvs vivjvutJY tvqviipo^ 1 — jTSKOa -on ^ t/uiis ‘J9}iovqj; YiiflOTTO 

‘VT ‘'^0 ^ <i9>[0t)qj, ) , I \ ' _ 

• SIKSBV 

tmo to ■“’ '« t” ''""■‘■'f.t’ 

Tiiaoivo ‘laaEis sBHiisvH s . : 

•\m\ ‘mmmd inawNaaAoo ao iNaaaaMdns 

ani ' :: 

■ ariYS aoa gsoiiTomna okt saooa 


'S8dJj JU9UJUJ9A00 

'lN3aN31Niy^dnSdq}o;/({dd\/_ 


0 9 8 nn«pna 

0 9 8 - 

0 9 8 ’* andiia!^^^ 

0 9 8 - 'Ba?¥ 

0 9 8 ■'• -epuoo 

0 9 8 p-eq-ez^^ 

0 iT Z 

0 fT Z •■■ 

0 9 8 ■' rBIT«I'eisI 

0 9 8 ■ J'B?'Buaisj5'Bzn]/ii 

•d u ‘sa 


0 

9 

8 


jHoajjonTf 

0 

9 

8 

• •a 


0 

Z 

• •to 


0 

5T Z 

••• 

and-Bjig 

0 

9 

8 


t^iu'Ba 'Bansg 

0 

9 

8 

• •• 

lopj-BH 

0 

9 

8 


OTSUfX 

0 

tP Z 


andatri^iig 

0 

5T Z 

• • • 

qotTsaq-Ba 

0 

9 

8 

... 

aqTsqspu'Bxng 

d 

'IS 

•SH 




S9{(JTSq0 9^BJS0(i PUB dUjpBd 

epniou! p9jont SdOiJd 9qj_ •pBqBqBH)/ 'jodBcj ^oog judtuujBAog sq) oijqnd eqi 
0] ejBS- JOf BiqBifBAB 9JB p'uB 'ss9jg juowujQAOQ sq) /(q pQqsffqnd U99q KgudOdJ 
(Aiil ^sou I AO jg pegup eq} ui sjou^sfQ jo sj 99 jjozbq p9uoiju9iujd'pun eqi 



•saoNiAOiid aaxiNn 


SHSHJLXaZVO 


xDiaxsia 


01 FH 


(•« l) 
(T i) -ff G 

(•o t) 


•<f 2 

‘V X 

•d 2 


sotntno^ nl . 'ieptix " 

^ ■ ' " ■ ~ p.rs-c^o JOtrJDAOO ot^:) jo eqoy '[ujotio{) jopun 

' ■' "'* • IwonoQ pno Btpni 3ni^'cioj BDinqxqs lepnn 

'"iz'zr-r.-rr^r^^ pna enoTqcniTixoojj 'sgjny iwotioq jo 3ui'}bisuoo ' 

' ."*:r ~;rrXjr xrr esioj at Bt^notnqoano lopan opaui BJop.to ptiti BOiny puouaQ 

--- ”* iOGT aopipa ‘MX)r]:.qT!--Jt)a 

-‘ -x 'H *0 *S06T o^qtp ^ 

■" >• '■ XOST ^o!!>!Pa 'A\r,n[-:)a- ax!a ‘/Tejx) 

'H '0^^ }o ^TinranJOAO0 jo BJopao oq^^aopnn pDpdraoo ‘bosuo 

JO xopui nv qjiAV xOGt iipni tnoaj jaaddy jo Bjjodon ponuoo ^auj 

pna Bjaodnji qanoo SuTni«:|aoD ‘bobbo Avr.T[ uaipui jo qsoSia y 

9061 

'AVtjri-jTi-'jBfx 'oidnioj, Jonni oqj jo 'AHioiAi. 'D \d ‘«ipni 
JO !}nntna.toAO{). oqj jo laopao oqj aopnn ‘poi;dtnoo 'bosbo jo lopni 
a« qjtAv 'G06T— T06T ‘®!Pni tnoaj ttaaddy jo Bjjodoji ipunoo itAUj 
pnxj Ejjodojj 5Jnoo qSjH oqj Satntajnoo 'bosbo AiuT; aatpaj jo qsaStQ y 
40GT JO I -OH ojqtp oj?t(i 

"• 90GI JO II -OK ojjip onici 

*" “* ••• , “• Bjopiopn® 

Boinii iBJouoo JO lEtT aqj oj 90 SI Jo I "oK qBjT; upabSiiJoo putt upaoppy 

'aSajsod anTpaput ‘‘vi^ 

•mil oiSnis ! (i 'aji) 5 ’bji aotjdtaosqns pnnny 'oji- lo^oa-Jodug ‘oitip oj goGI looaj Buotjainaag 
pm SMtri fajqam aoj tip^I 3 ° F^onoj) JonaoAOt) oqj jo uonndj) oq; jo B3ntpoo30j;i 

•tnoqj ao pojon st oaud oqj- 

■ 9 OGT P^« SOGT Joj nonttoo ni utpni jo jwonoo jonaoAof) oqj jo ejoy oqj 0 ? soxopni irnnay 

••• flOGT Saunp ojjtp ojjia 

M. '••• ••• ••• ••• _ SOGT Saunp 

paanoQ bjojohod aonioAo£) oqj m noijaistSoj jo qoojjo SatMoqs ojqax 

•sKOiivomnj snoarHYiTaosin-'A 

••• ojqtp opiQ 

••• [(sossoo pna BDjTia) Snipnomy paa SnnBailoa] 40BI Jo AI I^y 

... ... ... ojqici 

••• ••• (^onoA|OEni iBioaiAoaj) £081 Jo HI loy 

... ••• ■' (quotnpnouiy osioxg) 9061 JO iiA^oy 

owa 

... ••• (qnoaipnonry dniajs) 9061 JO A 

... ' OJJIQ 

... — ••• ••• ••• (oScnioo) 9061 Jo ni 'Joy 

... ' opid 

... ••• ••• [((jaorapnomy) a^ipni] 906 I JO I qoy 

... ••• ojqi(i 

i.. ••• £oGI ‘qoi'JK q®! 0? 3n pogipotn st? ‘(oBioxg) g 68 I Jo nx qoy 

... ... ojqtp ojjio; 

... ••• ••• ••• •" - 90GI 

‘aoqtnojdog qsi oq dn pogipotn'ia ‘(Bucoti sqaianqinoiaSy) psSI Jo IIX Joy 
... ■ oqqtp oqqtd 

,., ... ••• ••• ■ ••• 9061 ‘Joqnioq 

•^03 q*! oq dll pogipotn bb '(suboi qnomoAOjdnil pnad) 9881 Jo XIX qoy 
9061 *q®nSny qsp oq dn p*giponi in '(ioimdnioo) 5881 JO.IA ^OT 

( s ) 



(•P I) 

•d 9 T- 8 


(• 

0 x) ‘d-e 

C^t) 

•dc 

•taSnjx ni 

T) 

•dg 

•npafl ni 

(•»T) -^9 

•p I 

•ti 3 nj^ ni 

(•PI) -do 

•P T 

•npin 01 

('» I) 

•d c 

•ipntn ni 

('» t) 

•d 2 

•uSbij ni 

(•*»!) 

•de 

•npjfl ni 

(•PT) 

•d 6 

•iiSciJ ni 

(•pt) 

•d G 

•npjii ni 

(p t) 

•d 8 

•taSax PI 

(•P I) 

•dg 

•npad ni 

(•05) '^8 

•» 8 

•tpniH ni 

(•P 5 ) G 

•0 5 

•npin’TiI 

(*PI) 

*d g 

•taScK ni 

(‘Pi) 

■dg 

•npaji ui 

('» 1) 

•0 I 

'IPPIH PI 

(•*1) 

•» I 

•npan PI 

(•» 8) 

'P B1 

•Ppin PI 


6 SS 
0 2 
8 22 

•» ‘ea 


0 0 02 
0 0 2 
0 0 02 
•d -B -ea 
•eSiqsod ijncqaAV 


v< 




\V'' 

\v. 


II pnB I eqatia 'soHnna noKaq naj 
••• tioBo ‘soidoo ojanig 

.11.0^ ono joj 'sauoaaa jiiva iTokaa 


— : soica 


‘eJSsIsod nBipni n?'.Ai 

aniMonojoq? ?B ‘BijqnoiBO ^loog !ji3t3TiqoJoog pSnoa aqi) qv oiqttiWAt) o.ni ‘il ptio I .'eSaana 

qouoff linj pat? 'sijsi Joqniooado? £931 ffSiiSny tno.ij sqjodoij Mvq ]i?Snoa op;} jo somnioA avaaAag 

•SIiHOdaH MYH 'lYDMSa: SHI, 

BoqBoadds no paniB^aoosT? oq msa B0?Ba •poAtoaoi oab Xjno etiotqvotjqat^ avbi jo sxNannsi.xaaAaV 
•saraas VJ.XJQ01VD anx aoA gj,HaKaSLPTaAn V 

•qpdoa 3iooa qBU«:)oioog i^Snoa otiq 
oiqBIjBAB eq ApJoqs wojOAoq!) ni''" o:)Ttp o? SninniSoq oqq rnoaj sqjotloa o^oidmoQ •pD!)nijdoj 
^ttteq non 0X8 xoqqo xoj Bijjodoa oqq jo '[oo^s oqq ©qo^dinoo poiniboi eqn:d py :q.md at jo 
/ poqM joqqjo ‘oqqnoiBO ‘qpdoQ qooa q\it.n!qo.ioog joSuoa oqq qa posctp.tnd oq /loin pno ‘poqntjdgi 

rtft /*r>OY r%r*oT •r\rvr*Y nr»ft 8 r»*r c*r»»»f\r« crTTir 


iwoq ssq sOCr o? 66SI pni? sgST oq ecSI ‘GS8T ‘ 9 SBT *0881 *2881 on? -’OJ soi.JOg oqoidraoo auj 

'SXNiajaa 

6 5 0 8 9 0 Eaiuag avaTnvTiy ao ivnKOa 'svnayjq 

8 Ot 0 6 9 0’" ’" "■ eaiaag vixfloxvo 

•d •« "Ba ‘d *8 ’B}! 

•sJrjsod nuTpni n?IA\ 'oSo^sod qnoqqijW 

soqw SniAvonoj sq? qa pajiddns oq piAt oqcojidnp « 'notqBDtqqnd jo oqop oqq moJj Bqqnom oojqq niqqi 
BOtqnqijqstp jo oo®o oqq oq poqjodoj Btqooj oqq pno 'JoqiJOBqns v oq qiBnojq at qsoi tq qiaj ^no Ji 


6 

8 


9 0 

II f 


8 

9 


0 


8 OT 0 
8 9 8 

•d •» -sa 

•♦itqsod xretpni qq^Ai 


■'• *•’ qjnaonoXny 

*•* ‘’'jvnjCono Joj sq.trj py 

— EainHg avnvHva'jiy ao xvaKoa 'evnavpi 
*•* — qjtVl oao Any 

•'* aoo^ ono joj BqJvj qjy 

— ssiaag vxxQoavo 


6 8 0 
9 2 A 

•d -8 ‘BJI 

'o38qGod qnoqqTA\ 

— : Bqirj qono JOj opotn C] soqrx Snto8oJoj oqq ntoij notqnnpop SntAtofioj 
»qq ‘qooqs JO qno 0J8 eqjrjAncp«8 ‘eqjodoi oqq go qos inn jo'j poAionoi p; iioiqtBitiboj 8 khuaV 


•SfTHOO fIXT 0 T 7 tTna <r-TY JIOOJ.S /TO >T,nO S.T.lIVd 

•tCuipimn 'xvjnvxnaDng TeD.vnfi 'nniinsyait.T, 

tqq oq poBMoppt oq pqnoqs rqqnop-Q oq Boonvqqitnoa 'eournjtv «i ppw« 57 jttuit tjusta^vrl 


00 I 
00 Z 


0 

0 


0 

0 


00 8 
0 0 fl 
0 0 82 


0 

0 


£ 

oT 


00 82 
•d » *» 


‘oSfqtod 


0 
0 

'd *8 ‘Ba 
•oSBqeod 


8 

8 


00 

22 


0 

0 

0 


9 

or 

02 


0&9WJWM ««pai qilAV 


•d *8 •BJI 

•o3crqBod 


••• BOtaog prqpqniiy jo Xr.qmofl 'ppjpoj^ 

••• •“ ”• Bouog tiiqnojv.o 

— X 5 IVJ A'JtlUXOK *'>*7 

’•'mnann and 'pjoqninti qorq jo boopp} qnounO 

— fsinng avTmnniy ao xTirwon ‘RTHt/vjq 

tnnnnw ood 'BJoqranu qota •’® 'ponspj qiiojatio 

—CHiJing VJ:^ti^ 0 ’lyo 
••• inntnw aad 'ffitoqtnnn qstfl 

TOtJUttB Jod VonpB! •jtioaat'O 

—titiatts irjm.TKOo 


«■! 
• ft 


— :r.nciioj«t 

w *Plot wsfjoqnran ojocq pu8 soncBi qTtojjno notqji no fcnaoq oqq pnc 'tiotqdusfqtsffio swaoq 


•CTxOrJrcI 

^*rq*qiqty 'eaaar^ojj poqta/q ' 9 ^ 00 n J-KHIk’SHHAOD .-JO 5 JO.tV 5 Jf )0 

JO 'Xrqntofj 'cro--,! ittotijaJj-Afq) .un 

JO 'prjpt:Jt VsoJJ H!On:(U;>Arjt) ■>!!' 

JO Vjqnoft’,') qf>'>n j*vfirr'{{ 'oHji tp uj :<r{; 

—oq ^jtld« pjooqs rqjo'ioj oj^q osuput.it ao Joj oquj'-qtiB oq j^nijjtcip 

‘^jsAtqoodfsa ’ptqpn’IiV I’®*' qo.-o^p p..qnquq.T!p oju pt ,p q; jjy p'.ts 

hqaog 'BWiniK oqqpne ! qpdo(i q8UtqoJ.tog p ^K-r-a ojj; /q jkvqnfjtjqt^jp t,| p ju/t,' ’-'q*ss''p.'> mj |_ 

'•’-■'tar'g i'tn ti; p;',atH!nj ojc qJtto.-q r.q 

qcn ttpui iit POoatAoa,! tnoat iro'Mv no jpuVcpi A.'.ta.q oqq /q j-.nsq •jano,') «j;ii}| qj jnj 

»qq ni poqjMoa viv qanD,q qjrAntojji pyfilt uo ifAp.q o >|5 /q j*ji‘. rp:.r/ j;>qf 

•qmoonSsnp’^’^n^iiy i.qj j,-., ...uq? -t ’-.jtH,,*) 
tqq Jog paooo* * 'iJnO n^SII — satjaf (?!•:■ :i fcsjt doj oti p 

' *A|o»i;.>5dei<i ‘{iiqvtpjjY /itipti'-jj; ’» ptr.-ij* ') 

‘ |»H{q8c*iqo»|o q»apoqq aoqjc o}qiwd ft- kw-b wY-o’''*-'! ®-''' 'Psn« o? oiV 

^{BwtQ m I«W 9 D aouJOioo oqq go jCqiaoqqtsV oqqaoj-wo papst'S’-'* uiqpiij qjjx 



mdrnrsrr axr AYnmn 'g’^iiriYK Siujiniva 


—'Ota *pgj)rdi' (laod 


'OTirn^qrw MYnr KrTTCT. 


AIT fXTT.T. 


imr-r 


, 'Bi.pni ‘Snipuj; !fti0mtuaAoa ' 

JO jnopnsjnuodng ot}!} jo oo^q ponrejqo eq nso eaidoQ 


•IT -su ‘Boidoo pnnoq-jaia'enb i omn|OA 
XQd 01 *s^ ‘eS-B^^sod pn-e §nT5[0^d jo oA^npxo ‘0011^ •seumioA 9Ap nj 
•'B^i}TiO|'8Q 'f^anoQ qSijj 9q!j jo ©i-BDOApy pn-e ‘AiBrj-c^B-agisui-Ba; ‘©idraax 
®IPPTK P ‘RYKaoo^ H^asop j^ci ‘'Bipnj jo '^HGinn.tQAor) 9^:^ jd : 
8J9pjo 0T{!^ jepnn ‘paiidraoQ •sos'bq jo sopxti to qjm ‘9881 — 9881 ‘^IP^I 
OTOJj s|'8addy jg sjjods^ potiTiOQ Atj^j pn-3 ‘988T — 2981 'sjioda^ 

jinoo qStH SraniBjuoo : gagyo JAyj' NYiaHI aO XSHQia V 
0 

•^doo J 0 d 6'9"0 *9'S P paonpGJ oqj jts q.on pTO jnanij^'Bdajd 
I^nj no p9i][ddns oq h'bo saaqrann ^[O'Bq 0j«p jgjj'b : noijBOiiqnd jo '|- 
9j«p 8IIJ JGjj'B sqjnom 99111 J uiqjiiA ‘pBq^q'spy ‘ss9jj jn9min9Aor) <{^ti9 1 
-pn9jnTJ9dng* 9qj oj papj^mjoj 9q noij-BTniojnr gs0[nti jo iCuB \ 

JO sso] 9qj Snipi^^ei oj popnajj-B oq hbo jm'Bjdnioo on j-Bqj gotjou 9ArS oc» 
/Cj«ss 909 ti pntioj ii99q SBq JT ‘sjaqiiosqqs oj ,/S9n9g p-aqisq-ejiy ‘sjiodey 

TOlpUJ „ 9qj JO SJTO^J JO ^TO JO iCj9Ag9p-ll0lI OqjJO OSllBO 

9 TIJ Siiiq.BSijs9AnT JO popjOjj'B oq if'Bni iCjranjJoddo to J'biij iopjo nj 


SB {lei's 0 S 0 IIS ox SEOIXOH 


p; ^ ,. j .,. r s.-^ 




r 


. ^ i - 


(’»> l) 
(■P iX 

(p t) 
(•» t) 
(•» t) 

(■ T) 


-d g -TJHm ni 

■ds ’npjin^I 

•V I -'iiStijsi 

•» T . ■"P-'il 

•rf 9 _*tjSt!JS[ HI 

•rf g -npin HJ. 


^ , 3W!(1 

^ 906T !J8T 0!j dnpagipora SB '(^fjuoCuH') SiST JO Xi 'J^V 

0!)qTpl- ' o^^ip o^a- 

906T *J8qni3!)dag qei o? dn papiponi sb ‘(s.i0uSi3jo^g;) fgsi Jo m !^OY 
oqqip oq:}ip o^qa 

sgqon !}ooj qiiJtt (not^joa^oJj .eigotgQ FPTpor) 0S8T Jo IHAX iPT 

- 'HOiinoD Ki viaui .so lYaaiiiif) 

aoNaxAOfl aEX £0 sjioixviEEaa aav siov ao seoixyisnysi— ’ai. 

[I’qoug no pgtjon bt ootid aqx '^{o^tiitidos potttnqqo oq Kvta OAoqn aq,l.] 

*33vp oq dn ggGT nioij ‘g ’dno ‘’qot.^ gg ‘oqnqtsqs oqq lopnti nptiiq snojqpnSaqq 
■ 'eqBp oq dti S06T nioig xtontioo ni nipni jo ]Bis*no£) lonaoAog oqq jo (poiBodoinn) sqoy 

•aassvd ATiVjsif)iap st 

noHnoo NI viffNi so ivaaHaa honhxaod xhi so SNoiiv^inosa qny siov— •hi .. 


' . (•» s) I ‘oa 

. (-pg) '« S 

('» z) •» 6 
(■D i) 'dg'vz 


(•» Z) ■» 01 


( c g) •»' oi-T -aa • •• 


■•• 2061 5B1 oq dti pogiponi bb ‘(sdtti'cqs) g68T Jo q] qay 

Z06T ‘tpiBU qej oq dn papipom bb ‘{aBtoxg) geg] jo jjx qoY 
9061 ‘^JBUiqa^g; qsq oq dn pagrpom bb ‘(btib^l) f68T Jo niA 'loy 
••• gOGT-'iaqoiaq 

-dag qsp.oq dn pagtponi sc ‘(bobot quotnaAoidtaj puna) g88I JO XIX 50Y 

9061 ‘Bnhf 

qBx oq dn pagipotn bb ‘(qinoQ osnBQ qiBmg i5onapiB0j<j ) g'88T AX 9' 
9061 'qenSiiY qsi oq dn pagipotn bb ‘(saiuBdinoo) g88T JO lA 


(•ot) ■'^9 
. • {-v g) 

(•o-T) 
(■o g) -d 9 


•og 

•» IT 

•tj s 

•B f 


(•eg) jfoa 
(•®T) -^9 
(•»l) 


•»9 


(•»l) -dg 

C^l) 


•» 8 
'V ^ 


(•»i) -de -vi 


(•ox) -de-DT 

(■» t) •» z 


*" Z06T‘^oqoqoO !}sxoq dn pagipotn bb '(mnido) Si8T Jo I . 

•*■ Z,06I 'qa^^K *)si oq dn pogipom bb (squBa^^oneptsajj) 92,81 Jo ix +*>, 
9061 qsi oq dn pagipotn bb ‘(^qiioCtiix ^wpni) QZiSI Jo XI 'jaX 
... ... ■ ... ... ... ... ^goei 

'leqraaAOjji qsp oq dn pagipoin bb ‘(BaSBiaiBjq qBtoodg) g^ST JO III ^ay 
■*' 906T ‘Jaqtnaqdag qsx oq dn pogipom sn ‘(aonapiAg) g^ST J® I 

"* 9061 9®I aj dn pogipom bb ‘(BBBdsaix Ii8l J® I 

... . ... - .. Z06T ‘JaqaPO '>®T 

oq dn pagrpom sb ‘ fsqooa Jo noiqBiqBiJ^a^ puB ssaij) /ggl Jo AXX ?ax 
9061 'Aoqmaqdog qsp oq dn pogpom bb ‘(s-tonSidioj) <^981 JO-iH qo^ 
•t« ••• t*i • ••• ••• 90SX 

‘qsnSny qsj oq dn pogipom bb '(soiBg onuoAaa pnua qBSnoa) 6981 J® IX ^ai? 

••• ^ ••• Z061E 

'loqmaqdog qsp oq dn pogipom bb *(BJonorqiqoBJj ibSo^) gggx J® XX Jay 
A" Boqou qooj qqiAi (noiqDoqo.ij pioogo PPlPi^r) 0S8T J® IIIAX ^ay 
‘2,061 '.toqoqoQ' q®! oq dn pogipom bb '(BJonoiqiqoBij pSoq) g>81 Jo_I Jay 

:Noix?israsi xNsnSssans ia asisiaoH sv 'iioehoo NI, 
yidNi so TvasNsa, HONsaAoa shi so SNOixviDflsa (inv siov so sxNiasaa— ‘ii 

•AtBa-qB-JoqBiiJBa ‘iaif) 'a '0 Aq ‘9061 P“a 2061 ‘easno aib^ nBipni 30 qBo3ic[ y ‘opoQ ^Bqraoa oqj 

"ssgjj^ BTif 'uj 

•f **' ^Bqmoa ni ooioj ni ‘g 'dno 

‘■qaiA 8S 'oqnqnqg oqq lopnn opnm snoiqBjnSoqj eqq pan qioiinoo ni 
IBAonoQ lonioAoo oqq 30 oqoy qBooa oqq pun snoiqBjnSaa dBqraoa 
poiBodsmn oqq Sniatuquoo ‘i061 ^oiqipa ‘j qoA ‘ppoo yCnqraoa oqj 

. ‘oranioA qouo loj ('v g) g 'sa .10 ‘‘bioa qqoq 
•lapni iiB qqiAS. ‘f'481 ‘qay aqouqsio; poinpoqog oqq lopnn noiqBOgtqou BiSy 
JO eonuoia oqq 50 Bqoi.xqsfQ; painpaqog aqq ‘oq popuoqxo'io ni 00103 nigoiBpop nooq OAnq qoiqAi 
iqnotnqosna oqq 30 sqsix-pnB ‘{lonnoo ni qpnQ pOB Bi3y 30 sooniAoij paqinn oqq 30 AonioAoQ-qnB 
•ttaqitai'i ^q 30 sqoy oqq 30 Suiqsisnoo ‘9061 ‘noiqiPS qqj^oS 'll oranpA ‘opoo BOOuiAOJa poqtaji oqj; 
(•0 8) •a ,’63 *'* -*** . " *** piqpX XBOiSoiouoiqo B-qqiAv ‘qpno 

puBiwSyjo BOoaiAoaa paj]®ll oqj ooioj m jiotinoQ ui jBioaox) 
iottJBAoQ oqq 30 Gqoy iBOoil oqq puB snoiqBXtiSoa luSnog; oqq 30 
SuiqBTHaoo ‘9061 ‘noiqtpa qqinodC 'I omnioA 'opoD boouiaojj poqiufl eqj 


(•» 8) 


M} (i -oa) 01 •«a 


( Z ) 


6b^ ••• tnojj p9?uecBip ‘geg -iiy gg - j ‘^Sn^g ,,qnTmo -a qBatg 

66 ^ ••• - ••• ... ... ... ■ 0 ^ ■ 
peiJOpi '088 ''PT)H 9S '“a 'q q ‘^qqeqg B2nniTi.iY -a dv£iy BinumBiqtig 

68 '^ 

^‘1 


0% 


gif' 


p 0 a,t 0 j 0 j IBS. '‘pBjil U ''a •'I *i ‘rintoBJUg 'a nua BiJdY I^pBnBqqog 


0 ? 


POJJ0J0J '"Y *i X ‘‘a ‘'I 'JBAina SBjiiH jnia JBAina VM0H lUBa 
Gif’ **' 0? p0.tjojo.i 'xgp '"iiY 63 *‘H 'n *I 'pBBcJa qBancf) ’fl JBqntqg mca 

ST’T- ^ 68 t *•' ••• ••• - ••• p? P 0 JJ 0 J 

•OJ *lfg '‘oiBO 63 ‘'a ‘I 1 ‘.'tpisg UBJBqo iia ’o JBqJBg qi}B^ Tjapnejcu 

LZf "' •*• “• 0 !) P 0 JJOJ 0 J ‘x ^8 'uTAteg vl 'asPH 

QZf '*■ '•• oq poiJojDJ 'ox-g ''Q 'qo gq 'mBqSu-ipaBH *a qoiMqit jq 

9ff * 48 ^ *" ’•• *** *" *•* oq 

P0JJ0J0J 'jrgx ‘d 'gggx 'eoqou iqqoojii 'itqig acH Bimca 

gg^ .M. ... ... ... ... ... 

p 0 jj 0 / 0 a 'ggp ‘•pcpi gq ''a ''I 'I 'saoy nnmjqtinnoj •« iqopipta ustqiBa 
30^ ••• oq peaaojoa '009 '"IIY 8 ‘‘H ‘1 ‘I ‘ntqH IIY "'*^3 IIY niuBiiH 

*** *** ••* *•• oq 

pewejoj 'flpg ''IIY 9S ''a "'I ‘I 'ninitiBt) PP^Y uibjbjji Bnqsua P^iqoo 
888 ••• P0MOIIOJ '49 'd ‘468I 'eoqojsq ^ineeiU, 'rata BSuBjq ‘a qSntg Ctjatqa 

481r ‘fiSt •" oq poajojoi 'fiiq ''D ’I ’H IT ‘BOBAg '» Siotttiiqo 

••• ft* ••• ••• * ••• '* 0 ^ 

p0jJ0j0a *691 *'PBH 9 *‘a *1 ‘I ra^qq^nBatiD ’a npo^Biq B^uuniqo 
9Tt 'lZf*6Zf ••• ”• *” ■" oTpei 

•aojoa *861 *’iiY 41 *'3 '1 'I 'qBAttjqg jo aoqoenoo o'qx ’» inBJBqBH tqea 
gqp ••• oq p0ja0j0a *4x8 ‘'llY 83 ‘ a **1 'I raBatiqa ’» atJAinna oqoqotg 
Qff ‘68P •" ”* ”■ oqpoiaojBi 

*I2B *'nioa 92 ‘ a '1 'I 't:ddt!43ipBSuiig 'a tipTiBSuBtntnvx BpnB^BdBUUY 
ggy ... ... ... ... .. ••• oq 

p0jjoj0a '822 ‘'Y 'I OS ‘‘a "'I '^IIO’ID BBoSnanjq ’» 4qq0tlO PIOH buuy2 

Gif' *” oq po-iaojoa ‘469 ‘‘oioO II "a ’*1 'I 'iniS -ft uBqg piqo^i PP^IY 


'aSTj 


03113 S3SVD ao iiavi 



i-iY 

ZTilTii 

•a 

aiavs 


8061 


JOQtio -Bl^llSu B,H3msutjra«q3 p9ptjAi9T^(^pQss^3dj9qi^8mBS8 

09 a 09 p 0q!) JO uoiqnooxo ni epg Q^^ ‘X-fieseoeu pSei joj 

pai-iTioui s«M T3ITH30 juitiiBBnpj iq p9.taTioni jqap oqj j^qi) Saipng 
jms siqj possiOTSip oonojsut (js.ig jo j-moQ eqjQ *(«ni«pijp2j„) 
po!}fiixe .i9A0n qt ji s'O poqea.iq oq oq aoiqclinap0.i aoj qinoQ .19 A\o| 
eqq jo eo-ioop eqq pnti qOO'I^ ’s?! oq bba^ Bgu^70 q9caaiBBnj\[ 
‘uMtJjpqqiAi 0.10AS. eiBaddB oqq qqoq ostmojdtnoo 9 qq jopapj^ ’006X 
a0qraoO0Q[ jo qqog eqq no passed fe 9 A\ osiTOOjdcnoo oqq no oa-ioap e 
pntj ‘oBinio.TdnJOD v nt popue spodd'B ssaq •Bjcodd'B aqq oq soTqa^d 
op^in qon 0 .t0av BjgiqnT0|d qnoso.id oqj], •oAiq'eqnosa.'idaj i[b§8 ^ Biq 
89 paoo 9 .T 9 qq no qqSno.iq ssAi .q' 8 mcn'B 3 iij\[ AioptAV stq pns 

* 8 [ 90 dd 9 oqq jp Xonepnad aqq Supinp peip noqsiqoaQ ‘uaqsiqooQ; 
jCq naqqo oqq pnu uT?q3[ zuXic^g; .ng qiiAva^ Xq ono ^paaaaja.Td 
0.10AV B^naddu oMq oaaoap siqq qBninSy 'UDq;}j i^y 29ii9j; jjg 
q9AM3jq; oq 000‘l P qnomXBd eqq oq qoafqns ifqiadoAd opqAS. 
eqq jo noiqdxnapai joj ©oioap b qoS noqsiqoaQ; gggX Jaqraaqdag 
H^SX p9qs9qnoo j *0^ quapnodsai jo o/viq 

*Bqn0S9ad9.i eqq ^ItiQ ’BBiiSiq ^92, apqM aqq taeapaa oq paqs^ pnn 
qniB^d Biq paptiaran ‘aiaq B^anpnnqQ toB-g; SBAi 9 q qnqq SntSepB 
^n0qsiqo9(j pnn 'qms qnqq jo SBaaSoad oqq Suiaiip poip aopaeqo 
tnt.'g; ‘saoSBSqaoni eqq jo saieq oqq 'BqnB-ipddB qna?ead aqq (g) pun 
^jopnnqQ nio^ aaqqoaq s,^iqniojd 0qq (g) ‘seeSBSqaoin [ButSuo aqq 
JO sqqSu eqq paarnboB osBqoand jCq pnq oqiA *0^ quapnodsoi 
^aBq3; gy ZBiCiug; aig qBAVBj^ jo a^qiq nt aosBaoapoad eqq (j) eaoAi. 
qtns eqq oq eqaepuejop aqx ’iCqaadoad eqq jjnq niaopaa oq qttis 
B qqSnoaq naqstqoea S68X P MXi^X ^qq tiQ -uaqBtqoeQ; 

JO aaqqoaq ^aBptn 3 qQ tob^ oq Bqsaaeqna puB sqqSu esaqq pjos 
pBscjj bSubq 6881 iannoBf qsig eqq uq -pBSBjg; bSubq eno ^ 
qqSnoq puB pjos eaeAi peSeSqacra Xqaadoad eqq at sqBeaaqnt puB 
Bqq 3 t.i B^vanBX) eeaoap qBqq jo notqnoexa nj ’ 2 ( 88 X P 

eqq no pnoq aqq no eaaoap b qo 2 neqsiqoaQ; •% -B-g; jo nins eqq 
joj ueqstqoao; jo anoABj nt ggSX ■loqnieoea; jo qsqg eqq no pnoq 
Xauoni 0|dnitB b peqnoaxe BinBQ qBoimBfinj^ iiopiAi s^nBaiBqjt 
qnqq paBoddB qj -qSatg nBranq^X oq saieq bb niiBp sgiqnpid aqjQ 
•ptjep os[B St oqAS. ^BanB£) qBtnniBsnpj; A^optAS. stq iCq pepaeoans sbaa 
qSntg nBOTBqx -pBop eae qSntg nBniBq2£ pnB qSntg aeqg BaoSeS 
-qaoni eqq qqog; ‘g •ojq; quepnodsea ^BSnB0 qBratnBsnpj; AAopm 
Biq iCq peqneseadea st pnn pBop si eg 'jpstniq neqBiqooQ; 


[•XXX "lOA 


m 


•saiaas oyaYHYTiY 



•i^sras MY 
ZTJtlY^ 

'fl 

nctaTH 


8061 


JO Qtio ‘m^ix e.qSms utsmcti^jj jo opqM 8 ^!} pessed joii qeureSe 
eojQop Giiq JO uOT^itioGXQ ni ops pnB ‘Aiseeoeu pSo^ joj 

pajjtioui BCAi 1311180 jratoBsnpj iCq pejanoai jqop aqij pq;} Saipug 
‘png siqj pessioirfip aonopm p.ip jo pnoo eqj, •(amvpnp^i,,) 
poppe .TOAon p ji s 8 poqna.t'i oq oq S 8 Ai oo]qdTn 0 p 9 .T .toj qjnoQ J 9 AiO'[ 
oqq JO 00 .ioop eqq pnn OOO^?' ’ 6'3 qoS oq s 8 A\. q 8 ratii 8 Bnj^ 

'UMnjpqqiM o.ioai spodcln oqq qqoq 0 siino.Klcaoo aqq aopnjp '0061 
a9qTn909(][ JO qqog oqq no passed seM 9siino.idcaoo oqq no eojoap 8 
pnn ‘ 9 BTn 3 o.Tdnioo n ni popno spoddn asoq jp 'spoddn oqq oq Betqaed 
openi qon 9 .t8a\ sjjtquTB|d qnGsead oqj^ •oAiqnqnasa.tda.i pSoq; siq 
88 pjoo 0 .t 0 qq no qqSnojq scAi eSan^ qnniniBsnj/^ AVopiAV siq pne 
‘epaddn oqq jp Xonepnad aqq Sopinp papo naqsTqosQ •uaqsiqooQ; 
Xq .laqqo oqq pun anq^I HT zv-^ieid .pg q 8 A\ 8 j^ Xq 0 no ‘pajjsjo.id 
a.TGiVi Bpadde OAiq aa.ioap spq qBupSy *n 8 q 2 [ py znXpj; Jigj 
qnAiBjq; oq 000 ' I Jo qnaraied eqq oq qoafqns .{qjadojd apqAi 
0 qq JO noiqdniapai joj eaJoap 8 qoS n 0 qsiqoa(j 868T Jsqroiaqdag 
qqgX paqsaqnoo j ’Ojq quapnodso-t jo 0 Atq 

•‘ 8 qn 9 S 0 jdo.i aqq ^{tro ’feeqSiq ^ 92 ^ ajoqM oqq nieapaj oq poqsn pne 
qnp(d Bp popnanin ‘.poq e,a 8 pn 8 qQ nie'jj S 8 Ai 9q qnqq Sni20]p 
‘n 0 q 8 iqo 9 Q; pnn ‘qms qeqq jo ssaaSoad oqq Suunp paip jspaeqo 
rar.-jj •sJoSnSq.ioni oqq jo s.poq aqq ‘BqnBjqoddn qna? 0 .Td oqq (g) pan 
^jopnnqo nie^ jaqqo.iq Sfjjiqnin^d oqq (g) ‘sooSnSqaoni pmSpo oqq 
JO sqqSii 9 qq pojpboe o&nqojnd /q peq oqAi ‘j ‘o'j^ quapuodsoi 
<u 8 q 3 py zeipji; aig qeAiejjj jo ©-[qiq ni Aossaoapa.id 9qq (x) oiqai 
qins 0 qq oq sqaepnojop oqx ’Xqjodojd oqq jpq ni09p0J oq qps 
8 qqSnojq noqBiqoaQ; ^08X poiejq jo qq^^x 'naqsiqoaQ; 

jo .Toqqoaq ‘.inpneqQ niB'jj oq sqso.ioqni pne BqqSpi asoqq pjos 
p 8 S 8 .i<j 8®U80 0881 qsqg oqq uq ’pesn-Tj eSnsQ 9no 

qqSnoq pne p|OS 9 .T 9 Ai poSnSqioni ^qiadojd oqq 01 sqaaiaqui pne 
sqqSpT s< 8 .in 80 GOJoap qeqq jo noiqnoexo np ’i, 88 T P P ^8 

oqq no pnoq oqq no aoioop 8 qoS n 0 qsiqo 0 (j ’gg ’S'g; jo mns aqq 
aoj iioqpqoo(j jo anoAej nt 3881 •toqnioood Jo qsjg oqq no pnoq 
Xauoni oxdniis 8 paqnoaxo 8.in80 qnraniBsniq AiopiAi s.nenieqjx 
qeqq sjeeddn qp 'pSaig unranqs oq saioq bb niiexo sjgiqwBid aq^ 
•peop 0 SI 8 SI oqAi ‘8an80 qnniraBsnpx AiopiAi. eiq iCq pepaaoonB SBAi 
qSnig n 8 ro 8 q 2 [ -peop ojb qSnig nemoq^I pn8 q2mg jaqg BioSeS 
-qionr oqq qqog -g *ojs[ quapnodsai ‘ 8 gu 80 qBraransnpj; AiopiAi 
Btq i!q p 9 qaaS 0 Ad 9 .i si pn8 puop si ejg; ptesniiq naqsiqooQ; 

fAQ 'saiaas oYaYHYTTf [’xxx "lOA 





/q postjqojnd bum pntj u0qBp[O0Q; /q p][0q eojoop /onottt 
ojdtnis c JO nopnooxo ni oj-bs 05 ^qSnojq bcav qSuTg Jaqg jo nop 
-doiopoJ JO /qrabo oqj;, •/Cq.Tado-.d oqq jo ©JcqB jp?q sriq pg^cSqjotn 
eATjq oq pics bi qoco puc oqcjtdGS UGoq ©Anq oq pics 01c Bioqqoiq 
®MX p0qsiqn8 noaq scq qqep 9°B®q.T00i eqq q.cqq st 

nopcSoipj .sjjiqapid aq^ *8981 Q^^icqS pn'J qSnig aaqg 

saaqqoaq OAiq i!q p9°cSq.ioin sbav qoiqAv ‘ecAvstq g pus scqSiq 92, m 
oacqs jxcq c jo nopsassod .toAooai oq squcpeddc ©qq Xq qqStioaq 
qins c JO quo EaBiac j^addc siq^ — ‘iivmiiY X01T3 

*fiqn0ptiods9.T aqq aoj ^^vi\n'pvi'\i 7 yg; iA.pi«j^ 
puB y.i'H'pnv'iiQ o.i'pu'i-Oof ‘‘pifvj^ T^VW 

•squBpaddc eqq 

joj ^pvsvjt'j pwqo{) iqsmij*! pus nj,dvff jinpioyio^ fsj^ ‘jq; 

•qjTioo q2xH 

oq popiaddK BjjiqTiiB];d eqq qanoQ oqBpodd'S aeAiox aqq Jo eojoap eqq 
qsniuSy ‘qi pessirasip ‘o.itipaoo.Tj JIAJO ®P°0 J® 81 
/q pa.iacq scax. qins ,Bjjiqure|d aqq qeqq Suipqoq ‘puc ‘x !)™P 
-uodsaj eqq ^(q x)9[q uoiqoeCqo eqq penicqsns ^jBeddc jBjgiqmcjd eqq 
/q paswj uoiqsanl) aqq qqiAi 3aixB9p qtioqqiAi (q.icBqy jo eSpnp 
paoiqippy) q.inoQ eqc^eddc aeMox eqx 'V^voypnC sdA jo uotq 
-BOtib oqq tro q.inoQ qs-tq aqq jo Saipnq eqq Sapicssc ‘einpeooJj 
pAiQ JO epoQ eqq jo X92 aoiqoas .lepnti uopoefqo wb paqq sqnep 
-aodsa.T aqq pac ‘nira[0 ateqq Saissirasip qjnoQ qeqq jo aaaoep aqq 
qsmoSB papaddc sjjpuiBid aqj, 'aoncqsaT qsjg jo qanoQ aqq ifq 
paXnuaAo ssav ca^d siqx '5681 qo^epi P qUt paqnqiqBui 

neqsiqooQ Jo fjros aqq m passed aeaoap aqq Xq paiaeq bbav qps 
jegiquic^d aqq qcqq sbav qins aqq oq saouejap eqq jo enQ ’sqq^fJ 
s,q2aig ucui'Bqjx jo exoqAi oqq passed aeq qsuieSB eaaoap aqq 
JO uoiqtioexa ni ejes aqq qeqq pue ‘^Cqissaoan jeSaj loj pGaanont 
SBAi. cjtiBQ qennnesnjAj iCq'paaanoni qqap aqq qeqq Snipug qms 
8iqq possaoisip (cCatiq^g; jo jisunpj;) aoueqsnx qsiq jo qatiOQ eqj, 
•((f ioepB[eq „) peqsixa aaAou qiji se paqeaaq eq oqscAi noiqdiaapai 
aoj qaiiOQ aeAvo] eqq jo eajoep aqq pne O00‘i^ '^'K ®q 
eSuer) qerauicsTij/\[ •aAieapqqiAJi oaaAV sjeedde eqq qqoq asiinoad 
“inoo eqq aaptipj ’OOGT Aoqraaoa(j jo qqog aqq no passed bbA5l esiui 
“oadcaoo aqq no aaaoap e poe ‘asiraoadnioo e ni papna sjeadde aseqjQ 
’B[B0ddo aqq oq saiqaed apera qon eaaAA sjqiquiejd quasead aqj; 
•aApequassadea leSaj siq se paooaa eqq. no qqSnojq sbax. eSaeQ 

•xxx ”ioa] ^Bxaoaaa ayt: jsviain shx 


•KTH3 ITY 
ZVilTJ 

•a 

UMTS 


6061 


968 


•KTITJI.. IIY. 
"zVilYJ 
-’a 


806 T 


^ noigooCqo gtio 'iJtiopnocTga.T eqij Xq pa^g naaq eA^q snoT!joafqo 
ioiijjnsn aqt^ Xq paSiuqosip uaaq 2 uoi sBq i^qap aScSfjioni 
0qi !)^t3q^ 4xan ptiT? ggp ’b^ si aST3§!)joTn aq? Xq paitioas 'j.anorae 
®q? !)Bq4 ■4SJp ^punoj saq 4 ^tioq jaAio’j oq^ satissi esaq^ 

HQ /Cpiadoid aq!), jo ^on.ijnsn eqi). yfq paSiagosip uaaq saq !)iinoiaB 
qiiq^ 40^ JO .laq^aqAi ^4x011 pm? ^nraapa.! 04 4q§iios bt 41 qoxqAii 
0ST3S4.Toni 0q4 ^q pa.niDas 4unoni'i? aq4 b'eai. 4BqM. '/-[ani'Bii ‘40BJ 
jo 0iiOT4sanb OAi.4 appap 04 4>i'ooQ 04'>3'[pdda .laMO]^ 0q4 04 pa44ini0.T 
eia^ii sanssj 'nopdinapai joj 4ps 9iq4 nTS4Tii'Bin 04 pa];4i4ti0 a.ioj 
-a.raq4 OJ® s.ioScS4Joni-oo {t?niS|ao 0q4 jo auo jo s.itaq aq4 bt? sjy^T4 
-ntT?[d aqj^ •8480.104111 pnc 84q.oi.T .laq /^no 4Tiq ^uiiib-q 4BraniBsnpj 
4SUTGSr? panirqqo aa.Toap 0q4 jo 0014000x0 nioyas aq4 41? SB‘8d40Ti, 
pip J40S4T X!4J0do.id aqa 4Bq4 epioapo4 oAm] 0Ai 4T?q4 nopsaub 4sjg 
0q4 no p{0q -(pcaJiT? 9Aoq qj^ *011040 4ti0B0.Td aieqa 301010401001 
rao.ij 4108 BnotA0.KT 0q4 01 3uTq4iuo /q popnpo.id 400 0.10 8^14 
-nic|d oq4 4i’q4 ^0.TOj0.iaq4 ^Pioq 0_Ai -ojoqAi 0q4 .10AO oopdroapa.! 
JO i(4inb9 0q4 peoAio naqsp|oa(j 400 00 .Taq48qAV 04 bt? onssi aq4 
09IOI 04 41US snoiA9.Td aqj m poooq 400 0.10M 8.iogT?§4.ioai-oo oqj 
JO eno JO s0AT4O4O8S0jd9.i so sppnirqd eq4 'osSoiaq siqj ^jeqj ppq 
0^ '0IoqAi 0q4 oiaapa.T 04 papijoa sOiii aq ^os Soiaq 4oq4 ^poo 
^aoi4doi0p0.T JO X!4tnba aqj ot a.ToqB t? paoAVo if|p044ioipo oaqsiqoaQ; 
•pip 41 qojqAi 00.100 p aq4 sscd 04 41 a4qoo0 04 sjqSi.! B^osqsiqoaQ; 
JO 4094x0 aq4 04 so oossi aqj apioop 04 41003 9q4 joj ^jossaoao 
40U ST?AT 4]; *08 op 04 in0q4 00 4U0qoioonT • 400 soM- 41 4oq4 

noTuido JO 0JO0Ai‘0oaaj0p 0 qons paeio.! 0Aoq4q3ioi iCaq4 qSnoq4XO 
4ng; •iC4.Tad0.Td aq4 jo e|oqAi 0q4 jo tiopdoiapai jo yC4inb0 9q4 
JO jaoAiO 0q4 400 som oaqspxo0(j 4oq4 oo^d oqj p0sio.i OAoq iC^pa 
-jqoopon 4108 joqj oi 4q2ioi s^poioyd 4a9sa.id aqj;, ’oioqj 4 Soio3g 
^Avclxd pesBod BOAi 99.TO0P 0ij4 poo ^4108 0q4 poajap 04 .TO0ddo4Ou 
pip Bjjpniojd 409S8.Td 0q4 ‘pios aAoq OAV sy *4108 40q4 oi anssi 01 
iCpoi4004sqos pm? XpoaJip .1044001 0 oaaq OAoq 04 painsapaq {[oqs 
410S J0OI.TOJ 0 OI aonajop jo pooojS t? opoin oaaq sAoq 04 gqSoo 
poo 4qSiiii qoiqAi .1044010 /oo 4T?q4 540000 qoiqAT. 'ojopooo.ij jiaiq 
JO 0poo 0q4 JO gx oopoas 04 pi oopomixdxa 00 Bapa.! 'laASAioq 
'4iiopii9j0p 0q4 JOJ X0BOJ1OO paojiiaj aqj^ *4.1003 aqj iq « papjoop 
XXJonp puo jD.iooq „ soAi 9|oqAi 9q4 SmoAio spq 04 so 0O8S1 0q4 
4oq4 piGS 0q 40111100 iCpnoobosooo poo ^oopdraapa.! jo iC4inb9 
0q4 HAVO 400 pip - .to pip nsqsiqoao; 400J jo 4oiod oi .laqxoqAi 04 so 


668 


•Bsiaas (ivavHYTiY 


[•ESX •'10 A 



/q pestjqojnd SBAi piiB TieTiBT3i09(j /q p^^eq eeaoep /Guottt 
e^duixs B JO Tiox!}Tio0X9 ui 0|BS o? ^qSnojq sbai qSntg Joqg Jo tio^ 
-dmopaj JO /jpt)9 'iCq.tado.id eqq jo oasqs siq p9SBS!}Joni 
eABq 0!j ptBs Bi qoca puB ojBjBdes naoq oABq o? piBs eie siGqjoiq 
eqj, 'qoTiJjTisti aqq iCq poqsiqBs naaq seq jqap 0°B§qjOTn aqq qeqq bj 
noTqBge[XB ^sjgiqaTBid aqj, •ggg]; ni qSmg nBniBq^; pus qSutg aaqg 
sj0q?o.iq 0A\q i^q paSeSq^om sbjIA qaiq^u. ‘sBAVsiq o pnB SBqSiq 92, nt 
eaeqs jpq b jo noissassod .t 9AOO0J oq squB[pddB aqq ifq qqSnojq 
qms B JO quo saspiB ^Badd-e sitij, — -pp ‘Mvicsiy ptiB XOJI3 

‘squaptrodsa.i aqq joj ^'qviini'Dm'qpy; xApi«j^ 
puB UVOR o.L'pu'iBof nqBg ‘‘PifvM V^VW 

•sqnB|pddB aqq 

loj ‘pvsvuj pu}qof) ujsunpj puB njbd'OQ jLnpvyvq f 9 j) ‘jq 

•qiTioo qSxH aqq 

oq papaddB 8jjiqTiiB-[d aqq qatvoQ aqByiaddB aaAiox aqq jo aajoap aqq 
qsniBSy *qi passirasip ^a.itipaooj j HAiq jo epoQ aqq jo gj noiqoas 
Xq paxaBq sBAi qxtis ^s^-iqmB|d aqq qsqq Saipjoq ‘puB ‘j fJ^iap 
-Bodsaj aqq Aq p0[q ooiqoaCqo aqq peniBqstis ^qBaddB ,sjjTqiiiB];d aqq 
iq pasjBj TiOTqsanI) aqq qqiM 3ai|Bap qnoqqm (qaBSiiy jo aSpnp 
■[Buoiqippy) qJtioQ 0qB];[9ddB aeMoj aqj, 'vyooypnC 89 J> jo uoiq 
-B0nb aqq tio q.tnoQ qsjq aqq jo Snipnp aqq SaijtBSBB ‘ajnpaooJj 
pATQ JO apoQ aqq jo X99 aoiqoos japan noiqoafqo ob pa^q squap 
-aodsa.i aqq paB ‘miBfO jiaqq Saissiinsip qjnoQ qsqq jo aajoap aqq 
qsuiBSB pa^BaddB sjqiqniBfd aqj, •aotiBqsai qsjq jo qjnoQ aqq iq 
pa^nwaAo sbm Ba^d siqx ’5681 paqnqiqsai 

uaqsiqoaQ jo qras aqq m passBd aaaoap aqq iCq pajjBq sbaSl qins 
jBgTqniBxd aqq qBqq sbas. qins aqq oq saonajap aqq jo aoQ 'BqqSii 
B^qSaxg uBmBq2[ Jo exoqM. aqq passBd aaq qsaiB§B aaioap aqq 
JO noiqnoaxa ni ajBS aqq qBqq puB ‘i^qissaDan jnSaj Joj pajinonx 
SBAV BanBQ qBininBBnj^ iCq’pajanoni qqap aqq qnqq Suipng qins 
Biqq passicosip (iJCjnq^; jo jisntijy) aonBqsm qsig: jo qanoQ aqj, 
•(,, inBpB[Bq „) peqsixa jaAau qxji sb paqnajq eq oqsBAX noxqdinapai 
aoj qaiioQ .TaAXoj aqq jo aajoap aqq puB O00‘t ’^'3 
B§uBr) qBoiinBsnpj 'aMBjpqqjAi aaaAV sjBaddn aqq qqoq asxinoid 
-raoo aqq aapnj[p '0061 J9qraaoa(j jo qq05 9qq no passBd sbax asxni 
“OJdaioo aqq no aajoap b poB ^asxxno.xdtnoo b m papna S|89ddB asaqjQ 
•8[B9ddB aqq oq saxqjnd apBxa qoxx aiaAi sgxqniBxd qxxasaid aqjg 
•aAiqBqxiaBa.xdaj |B§ex sxq eb pjoo9.x aqq. xio qqSnojq sbav bSqb^^ 

'xxx "ioa] ^sxaodaa: mu KYias:i ani 96g 


•KTH3 Iiy 
ZTZITJ 

nMTH 


6061 



•HOKIS 

KrAVV(I 

•a 

saiTzarn 

ao 

aoio3a:aoo 


99 

‘ 88 T ‘*11? m *‘n 'T. 1 CeosT) (i) 

8t.qms!ja0S8.Td0iix ‘qoy uoiqt3!tTOTiT- gq-; jo u 9|np0Tios m noisiAo.id 

ogpads ST 0.191]!). tlOJljM.TOj‘!)U9IJOS.TB9.Tj'8JOJ')TtlS0S0ASL:)Bqj^ '9S'B0 

qti8S0.id 9q!) no .T9A9!)t?i[Av Sautjgq ouseq rtoTiiTdo jno m §ut]ti.t !)'Bqx 
AioiAB!)! JO !).Toddns ui XqT.Toq')nT? tt'b st? (j) y^duig ' 0 !j.‘ui 7 )^ ’AuwjbVj^ 
VllD'jJ JO 0S8O 0 t{!) og P9IJ9J9.T SSq pnB ‘lI01!)B!)ItIII[ Xq pOJ.ISq eq 0!) qi 

Satpjoq ^qins oqq pessirasjp stjq Aiopq qatioQ 0i]j;^ ' 906 T- AsqroQOSCE 
JO q!)g [ 01]!) no qqSno.iq s'bm !)m8 ijnsseid oqjr ’005]; .ToqcaoogQ; 

JO qqgx eq!) no 9]qi3iiBtI bbm i)ti0tD]'B!)suT !)s.Tq ©qjQ •poSsg^Jora 
iCijjodo.td oq!) nro.ij .to ^t0!)q9p gq!) jo ^0][q0Aonicax Jo a]q'eAoni ‘Xq.Tod 
-Old oq^ raojj .to nosjad oq:) nio.ij .T 0 q!)T 9 'qnBxni'Bdoj ||t!) uoiqoB jo 
esnuo 9 q!) jo e^cp oq!) mo.tj •!)O0O .tod \ qe qsojoqni qqm pnoq oqq 
p 0 .tno 9 s qanoinB oqq ostitjoj oq .ToAVod oA^q ppoAi aoqTp0.TO oqq 
^puoppeSBSq.Tonr aqq jo noissossod jo XjoAijop m .to onp qatioraa aqq 
JO XfOAoooi aqq ut sso[ iCau oq ojoqq pjnoqs qsqq popTAOjd joqqinj 
? j •noTssassod oqoq oq paqqiqno oq ppoAV 9e§0Sq.Toni oqq qpejep 
JO QBVo ni qoqq pnn 'sqnorapjqsnx iq piud eq jTjnoqs qi Xq p0.xtiO0S 
qnnomn oqq qoqq papiAO.xd puB ‘qaemnoop po.ToqsTSa.! s sbat qj ’6681 
-[i.idYJO q%il aqq poqxjp ‘paoq sScgqiora *8 jo qnnoniTB oqq .leAOoai 
oq qu'Gtjedd'G gxqnxc^d oqq /q qq§no.Tq sbas qgaddis su]q oq •a^T.t 
uqmS €oq qoujAi qitiB 9 qx — T ‘iraaJJvg pn« ’p 'Q ‘AS'lKVig 
•qnepnodsg.T oqq joj ‘J^oovy; 'pvmmvijnj^ ’JH 
'sqncjpddB aqq .loj 'y ’Apj 

'q.tnoQ q«xg[ oqq oq paqaodd'B jgxqniGjd eq j, •noxqTjqiinx] 
Xq poiiTjq oq oq qx Snxppq ^qins oqq possimBip oqAx ‘qop^siCE 
0qq Xq p9B.TaA0.T suAi eoaoop siqq ‘.TOAOAioq q^odda nQ ‘txqep 
e<^iquit?jd 9qq peajoop (qiuSxjy jo aSpnp oq'snipioqnQ) oontqsnx 
qBip JO q.xnoQ oqx '9061 •isq'^ooeQ; jo qqgx 9 -,q "no qqSnojq 
BtJAx qmg qn 0 sa.Td oqj, '6681 .ToqtnoDe(I jo qqgx oqq no oxqTsX^u si 3 i\ 
qnanrx'Gqsnx qsT j eq j, ’XgoSuSqioxn Xqvxadoid oqq xno.xj .xo ‘joqqop eqq 
JO ‘oxq'CAomTnx .to oxqaAOin ^Xqiado.xd 9 X]q nio.ij .10 uos.iod oqq raoij 
•Toqqxe ^quecaXndQi xpq noiqoq jo esmBO eqq jo oqep eqq nio.Tj 'qaeo 
lad X q^ qsoiaqai qqxAv X)Tioq oqq Xq poinoos qnnoinc oqq osipoA oq 
jOAiod OAuq x>xnoAi .ioq]po.To eqq 'pnu] poSngqiora aqqjo nopsossod 
JO XjoAxxep nr .to anp qnnotae oqq jo X.ioaooo.i aqq ni ssoj Xna oq 
©.TOqq XTpToqs qcqq papiAO.id .loqq.mjqi •noissossod oq-eq oq poiqtqao 
oq pjnoAt eoSogq.Tom oqq qp'Bjop jo asBo ni qsqq pun ‘sqnaraxieqBUi 
Xq pitJd oq pjTToqs qj Xq po.inoos qntiorac oqq quqq, popiAoid pne 


m 


[•xsx "10 A 


•Baiascs ciTavH.Y'i'iY 


"1,9 *Z6BT 'so?oii (l) 

p8TOT3.Tj scAi 0T1SST OD quis qurj!} TIT '}8q'} fi.iw0dcl« •X'jaocTo.icI OpqAV. 
gqq Tn00p0.T o? [)0tnic{D noqspiOQQ ‘^uiu];d siq jo 'jnompuoTau oip iq 
‘qinB gwip ui on.T:) ei !)j 'gOST '“jf TT0qBTqo0(]; Xq p 0 !}Tpp 9 ui nop 
-dTOOpa-i .loj quTS oq!) tit Qoujd qoo^ (juqAv Xq p 9 .i.TBq si Bppap|d oqi) 
JO qins quoso.id oqq .loqqsqAV si sssiau quqq nopssnb qxou 0 qj[, 

•0pTO0p oq 0A«q 0AV ippiAV onssi qs.Tg 0qq jo sosodsip 
sxqj^ ’(l) ’dOu'dj^ ‘a yBu-iS osco oqq oq pnu Aic'q 

■npmu s,ou Xvj*^ jo uoiqipa T[q2, ©qq jo Tpg iidtMSuAod ni ppg si qoqAi 
oq .I0J9.T Xucn 0AI aiota siqq jo q.ioddns uj . *pao ttu oq ouico .toq 
qsxnuSs os.ioop oqq jo noiqnooxe ui poscqo.md qins ut Xq.Todo.id eqq 
Tii sqsGJoqni qinc sqqST.i oqq qq«op naq qqiAV pnc ^eq^qso s,AVoqnA\ c 
* Xjuo ptiq oqg ’puop sj vjnug qinxiTn 13811 j\r 'Xoaoin oqq poDoiiAjis 
psq eq XqpiTioas puosjad asoqAV no .loqqop spy jo sqsa.ioqni pun 
sqqSuoqq piaq X^ao pinoo pnoq Xonom oplrnis siq no poiiniqqo oq 
TptqM oo.TOop Xnn qoqq p[oq oav ‘os Suioq qoqj^ -Xq.iodojd B^pnnqsnq 
.loq JO oSnSq.iora Xun .loq rao.ij niuqqo qou pip ojx 'Xqi.moos 
lunosjod .loq no os op oq osoqo oq gggj ui uimiQ qnniraT 3 ?nj\j[ 
oq Xonotn qnai noqspioo(j noq^vV 'po?*io^Wii 9 oq qoiuivo uo|sioop 
qnqq noiiudo ,ino up ’Gxns 0T|q Xq xiossud oqrqso oioipw oqq qnqq 
poppop pon.xnGX oqq ‘oAoqu xnns sy aiSnig unnnnQI 

pnnqstiq posnooop .toq jo oqnqso oqq possnd qt aoqqoqAv .10 Xq.iodo.ul 
oqq ni qso.Toqnr ojij .Toq jo Xqno op’S « iijai imiiiiq qimmnjgni\r 
Xq poqnooxa pnoq Xonoin oidnijs oqq no oojoop otjq jo noiqnooxo 
ni ojvs oqq .loipoq.w 'si opioop oq OAuq oai noiqsonl) qs.iij oqj^ 
qnoddn qnosojd oqq po.i.iojojd oAuq sjjpunqd oqq q.ino^ oqnpoddn 
jOAioj oqq 30 oo.TOop oi[q qsunrSy ’qi possinisip 'o.inpooo.Tj 
IPIO P . 1 ° 81 ^opoos Xq po.i.H3q stiai qins .sjjiqniiqd 

oqq qnqq Sujppq ‘pnu ‘j 'o^ qnopnodso.i oqq Xq [lopj noiqoofqo 
oqq qionpqsiis 'jiioddn ^spiqnitqd oqq Xq posin.i noiqsonb oqq qqiAi 
Saipop qiioqqiAV ‘oSpnp x^^oi^lPPV po^iAVoj oqx ‘TipmimC so.6 
JO uopsanb oqq no q.iiioQ qs.iij oqq jo °uipng oqq Suqinssn 
‘o.TiipoDOjj; juiQ 30 opoQ oqq jo jgp noiqoos .loptm noiqootqo 
nc pejrj squopnodso.i oqq pinii 'rainjo .iioqq Snissuusjp q.inoQ qni(q 
JO ooJoop oqq qsuioSn pojooddc sjiqinojd oqx 'oouiiqsui qs.u} 
JO qjuoQ aqq Xq po(n.i.TOAo scat i;o[d siqx 'gGSX JO MUI 

eqq no poqiiqiqsni not|Siqoo(i jo qing oqq tit possnd ooJobp oqq Xq 
paiJBq 6UAI qins s,jgiquiB[d oqq quqq svav qins oqq oq soouojop oqq 

•XXX ’ioa] ^iqiojaJi mv'j kvigkj anx ^ g6g 


•nTiiji ny 
■ ZV AlY j 
‘ft 

iiniX 31 


,80CI 


‘nvAs.tza'E 

jcvansai 

*0 

'UDillg 

araaTH 


8061 


poaoons uoq'j q .^o nog aq^ ‘q^nig, Jiqpnew iBg- 

19BI P®IE nos qBapja siq iCq papaaootig bba 

0R pai? q arg mgjSaBg Avaqclaa giq S.(\ papegootis sBAi pnB grix 
m Bsqppqqpatp ^qg^.g -leraBa; jo nog puooas eq!^ Wqy ' 

tiSais anptiqtiff ^ 

pidrauyr CcjnqSojj 


Cquupnojop) 

qSuig 

inpoq'cg; 

Joqstritiqj 

(^atipnejop) 

qSaig 

ivdiv]^ 

anqtiqj, 

1 

{ 

qSnig 

qqtnnptif 

I 

.tuAinna jqMuna 

L’oiqqerj iqnup 

utTjjnqTjqj^ utBinq'Bqx 

qSurg =q2mg 

icdooqg ^i;d.Tt)pna 

1 

qSuig 

q!jBn.iT!SBp 

(p0BT!8D0p) 
jTjMunjf 
OTJUog 
uiBjnq'gqi, 
=anpsq'Ea 
q3nig ■ 
jiqprtna 

Cj ' s ’a) 

qSnig 

diqtin; 

qSaig 

UtBIBJfl 

93PJQ 

1 

(•a 's -q) 

qSuig 

q^TJTtnqSua 

1 

qSaig 

C'Blt'EQ. 


I 

qSntg 

iw 3 nm;j 

I 


qSntg 

msaSacg 

I 


qSqtg 

jtip«qctr m 
I 


I 

T«a 

qsqqcqoDqg 


{•3. -s ’a) 
qnpqy 


(•j 'S ’a) 
nBY ^geH 




r 

qSnig JBtnBa 


iTsa tqeg:uT!ni 3 


I 

Ttag PTg 


Toa Jtpi 


|T 3 a intJ!}OSaT>a 


lua qqnspp 


tTiqBg raBiqig 


I 

lYH iKiHsaa 

•/pniBj 

oqq JO dtqguot'i'Bpj oqf} Aioqs yjiAi 'qoa.uoo oq oj po^qiuip'B st qoiqAv 
oiqT?q jcoiSoxTJonaS Sumonoj oqx -eiqiqiedrai .^jpoqqirap'B 'qeSX 
/jonncp JO qqp oqq no qSnig .iiqpnB^ jo qquop oq^ jo oq^p 
oqq oq dn ‘gcAv oqtjqsa gtqx 'padda siqq ni poApAnx sx ‘anpA pnc 
qnaqxo 0]qT3,T9pisnoo jo oq^jqga ut? ^indun'Bp jo qoiaqgip oqq nx oqeqsa 

ii'BnioJSnxgaqq oq ojqxq oqx — T ‘iraaraY 2 [ pnu ‘•£ -Q ‘ASaNVig 

•sqnapnod 

-E 9 .X eqq aoj ‘'pvsmj 2'nqo{) xx|sniii-\[ £W8 muoq^q 'gf •gf *JH. 
jTQP miaas ovffVHvaaY [-xxx "lOA 


'GSLiass oYffVHvaaY 


•009 ''IIV 8 '-a •'I ‘I (1881) (t) 

'9061 onnp jo qsj: oq? po^tip ‘jndBXii]^ jooSpnp ejonipjoqng 'qqinpvtiny 
JO ooioop c SnT^jiponi ‘goGl aoqnioijdog jo qqgp oqi po^^ip 'jndTjT.iipi jo O'Sptif 
qou^sid ‘hT piJcainvqnK JO ooaoop u raoaj /06T JO 01 'oil pioddy paooog « 

'!}uecDnoop poiG^giSei u scav qj *6681 Jo 

'puoq eScSqiocn v jo quuoni'G oqq 3940001 oq qtns c SBAi smx 

•o; pojjojoj (t) «ov^ »}F -2/’»’J2‘ ‘a mcvST JIF 'pou*^^* 
-ZZ8T nojijwjirairi ntiipni oq? o? ojnpoqot pnooos oq? jo qtx opiia® 
pgqiJDioad tiot?o?;aiti oq? qoui^ o? ‘?oitJ?uoo jo qooo.Tq joj noiqoEuadinoo loj 
?ps V ootio?8qns ni som «?nDtnpi?Ent Jod 0 ? ao3o3?Joni oq? jo oinxioj uodn Aonoui 
eScSqabm oq? JOAocoi 0 ? ?ncticAoo SnioSoaoj oq? uodn posoq ?inB b ?oq? Pl^ir 

•poSoS?Jotn X?jodoid oq? moij 
JO ‘jo?qop oq? JO 'ojqtiAOTnmT ao ojqoAotn ‘X?aodoad oq? mojjao nosaod oq? tnoij 
aoq?T 0 ‘?notnAtdoi in'J 'ooiqoo jo osnto oq? jo o?tq) oq? moaj ‘qnoo aod x?t3 ?s3.to?ui 
oq? q?I-“ pnoq oq? Aq poanoos ?nnonn; oq? osipJoa 0 ? JOA\od oAoq pinoM ooSoS 
.?iotn oq? 'pnol pn3vS?J0tn oq? jo noiPFOEfod jo AaoAtjop nt ao onp qnnomo oq? 
JO Ajoaoooj oq? nt esoi Suv oq oaoq? pjnoqs ?«q? 'joq?jnj ! noisBosBod oqo? 0 ? 
poi?T?no oq pjnoAi oo3iS?aom oq? ?pivjop jo obod tii ?oq? pno 'B?uotn?c?tnt Aq piod 
oqpinoqB ?I Aq poanooB ?iinomv oq? ?vq? popiAoad pnoq o3tS?aoin poao?8t3oa y 

•ppj?;»iApj ffutftjji nt 

f»pjfuo3 B fo tiOBgjq et!) jof «ot jpfj.'pcfiwo.i jof -woi; 

.pjiwij— PJT pjnppyp/ 'C7^T wtpujJ llQj/ojx PT 

»’(eixraKK£KQ) oaanio aXT 

noNis KY-Aiva '« ‘(ceiiK'i-nj) ^indYZuiK dO Hoiormoo 

•tfjlUDfl 

f!}}tn£ vjp pu9 *B!>}pnj['/$iyQ ‘'W' -*}S 

‘p95.io?p podddy 

•fnnu|[od(I'o 

eq? loj oijrooApn pon.n;o{ oqi? .(q .Cpitrpiojqjtrd 'Foiq.iiul oijq JOj 
egqcooApc poujcoj; oq? Xq pon®.iu A{qB X. 10 A fu.v. o&no FUjj^ 

•Avojoq ejjnoQ 

gq? UT pnc Odeq ???O 0 .?ioq? oA?;q |pAV Fj?i?nn?pl oqj^ 

0 q? JO {?;) joqo-i nMjq.TOj qos su niitqo ,9pi?iiaqd oqq oojoop puv 
AiOfoq sqjnOQ oq? lo Foo-ionp oq? opis?? qos '?jnoQ o?wj[gddn 
J 0 A 1 O); gqq iq gi no pootqd uoTqonagsnoo oq? qgi oo.tStj oa\ pnn 
zjcqn-qifpA^ Fiqg ponimoxo oAoij ‘000‘T ‘f-'JI oSnSg.ioin 
9qg ifq podODos gunomc oqg g^qg avojjb qOST J® '/.ni-pi-qibAv oqg jo 
srojeg oqg g'cqg popuognoo Egnopnodso.i oi{j^ •Aoiioni oSuSg.TOvti oqg 
JO gnpocDB oqg og pjo°03 tii g.iooQ joasoj oqg ,go Soipnij oqg o) s« 
pgsjoi uogq snq noigDoCqo joijgoiiy 'bu oAOjoq ponopncqi? buav* 
‘j9AoA\oq ‘oo[d Bjqjj 'uoigcginiq Xq poj.nrq bi Bjiguitqd oqg jo 
giug oqg ‘gotiJjnFTi oqg jo gno oSb Snog pojjBigns xiooq scq gqop oScS 
-gaora oqg goqg gjiioQ oguigoddn .lOA^og oqg jo Snipnp oqg no gnqg 

'3^ "ioa] ^sixiodaa aiyte iiYioiii anx 00^ 


'ZZ 'foJT 
80GI 


•KvnH 
ny zriiTj 
•a 

flllYH 


SOfil 


■nVJA.KD.Jl 

xvansaq; 

•a 

'noKis 

arasTH 


popaaoons naq!^/q^aTg J!biC'b,£) jfp'aos gsapta, /qSmg.-Jiq.pjtiBg tb^- 
‘ii9.8T P®IP 0^^ qeapia stq Iq pepga.oons SBii 

0 q puB ^qSaig ujBaSaBg Avgqdaa siq A(\ pepgeoons SBAi puB 
ni ES9[p|iqo peip ‘qSuig aBBiBQ; jo nos pnoo9S 0q!^ ‘(^tipq'^ 

TiSnig ^31119 .inpaqua 

rid P lug Cpjnqa pg 


(quppuojop) 

qSuig 

jnppqtjg 

aoqstatjqg 


(quBpnojop) 

qSatg 

XtidJC]j 

anqpqj, 

I 

( 

qSnig 

qijtinnpBf 

I 


(jfiqnTBia) 
ABMUnjI 
CBiqqeg 
niBinqBqx 
qSntg 
ludooqg 
1 


(i^arqiuajap) 

atjAiPP 3 

Tqmif 

uiuanqfBqji 

=q2nig 

XcdjBppg 


I 

qSnig 

q:)Tin.TB 3 Bp 


(p 0 BB 0 O 9 pJ 

ibavuh^ 

OBUOg 

UIT!JPq«aiIi. 
srjnpuqBa 
qauTg' 
aiqpnjig tya 


(‘J ’s -a) 

qSaig 

diqtjq 


qajig 

ntwtjw 

iipn 


(' j ‘s 'a) 

qSntg 

qijunnqSBg 


qSnig 

CbiCbQ. 

• \ 


qSaig 

ludtqqjtj 

I 


qSniS 

taBaSnPS 

1 


qSotg 

anpuqtg itrj 
I 


I 

PH 

qsqqcqooqs 


U 'S ’0) 
qnpqy 


(•g 's ’a) 

^^^iBqoK 


pf'S 

I 


qSntg iBiaBO; 


iBH fjBdJiii; tqtJglUBlBg 


1 

ttqSaig 


pa i’lpi 


iBg tntjqosaug 


pa gqnsTBr 


TcqBg tntiiqia 


iva iNiHsaa 

on, 10 aupaonnei on, Moqo urn 'qoo.iaoo oq o, poMrapo «! qo.q^ 
e,V,™o'tSoio;no 3 Stcmono} oql •otq.taodmt .t,po„;a.po S68I 
iTonoOf JO q,p oq, UO qSatg .Tiqpooa pS J" 
eq, 0, ‘BOA. 0 WO otqi 'looddo o;q, ot poi,oim or onjoA pa. 

,l,xo o,qo.Top.Baoo JO 0 , 0 , so UO '.manBOf JO ,, 0 !.„B!P oq, m o,o,bo 

eqx-r ‘—a poo ‘T -a 

-S9I eq!^ .toj ‘fvsv.ij FlsnuH pnB JjOUOQ.O 'ff *ff 

['XXX "lOA 


LOf 


•Baiaas crvavHvmv 


806T 


( 9891 ) (s) , ,,, 

‘T 9 f '’iiv eg ‘‘a ‘a i <iiOGi) (■{>) 'gT’Q ‘•nv 9 Z ' u ■i ‘i (sogi) (s) 

’Z,t8 “IIV 8S '•'a '1 I (90GT) (8) -^91 ''Y -I T “?I 'TE (W8T) ,(T) 

'QOGT ^‘Wnaqo^I 30 g oqi) pa^tip 'anduntif jo oSpnf 
!)Oii'}Bia[ ‘jtoR *0 ‘a 'jii JO GOJOop ■« tuojj ‘poGT 30 T’G "oH * 

•squ'Bjpddt! Gq:} .toj ’iCjlquvq 

nxpuvilQ 'iis'ipjs *. 3(1 pntj pjj dupung qipnti^j Gtq.Tiog; Gqx 

•qatiOQ oq!^ 

30 qnGraSpnC oq?! ut pG^tj^g /^pij oa« qsijo giq!} 30 s'}otj3 shx 

•poqstnSnnsip (g) j^tgr uvunj^ 

•A umj 3 ^ pypji V^VW ‘03 poi-'ojoi [(t-) pvsvag; ysottv^ ‘A ?»T jv^^uv^ig 

lacg- pu\! (s) »»cr viv.iv<i(X 'A Jvawnjj; o^onopfi ‘(g) uin/t/ivQ l^VW 
mvivj^ vtiysiJrg pu}qo£) ‘(x) uvmn^ tD|»2r J«»ff Jvotnjp »nipjf i«»ar 

•Avopuv Bja oj qon 

pnB o.inanoSomud jo 0101 oq; 05 SuipiooOTJ Jioq st^ o') popnoosop ojTiXSD oqi 
q)t:op Biq nocTn quq? pnc 'johotsjoaoi Sfixutuid oq) o) poaraa 'AVoptAi oq? 30 
qsoio^nr oju oq) ox qooCqnR 'srAi oxBXsa^ojqiXJtidnit mr'jo .’opn.mno .oqi tii^ 
oxii^BO oqx HI XE0.ioxni po^soA o x«qx bba\ oeimodnioo .aqx 30 xoajfo oq) quqx ‘nois 
•Bossod Ht oioAi oqA\ ^pmtij B,pucqBnq*Joq 30 Bjoqtnotn aoqxo nnixaoD xaniuSu 
EB oXBXEo oqx aoAOOoi ox aonoiBaoAoa Biqx 30 A\opTA\ oqx ^q Xl^B no PPJI 

•A\opiA\ oqx poEcooopaid aonoisJOAOJ jji.xniiqd oqj, '.dPpoS,, 
oqx ^diiooo pxnoqs pnu aox^xsox oqx ^q posBOSBod Boixaodoad oiqoAomnti pmi 
oiqiiAotn oqx no 30 aonA\o oxmoBqv. oqx oq pinoqs Snuji cq qqSpn oqA\ (mrj/ota 
tasr.y) oAjxoxnosoJdoa ^noao jjixnitqd oqx aiojiiai oqx jo qxonp oqx Joxjo x^'1) 
pno 'oonoAvon^ ^iqxnoni n jjixniiqd oqx oAiS pjnoqE pno ojij aoq Snunp „ niqn 
•cn-ippoS „ oqx oq pinoqs AvoptAv oqx X'-'^) Snioq ositnoidmoo oqx Jo BtiouiAoad 
nioni oqx 'esitnoadnioo n oxnt poaoxno xnis siqx o) BOixaod oqj, 'pnoAtit 
soAv AsopiAY oqx ^q dn qnH ]j;a\ oqx qoqx poprrqd puo ox«X*=o oqX JOAoooa oq pons . 
aonoiEJOAoa x^on oqx aoxoxsox oqx go qxrop oqx aoxjy •A\ppiA\ Bjq oq ^inx'ilf^oqn 
exoxso ojoqAi oqx OAtS ox poxaodand qoiqAv npw v SniAno] poip poiiddn 
oanxjnoSotnijd 30 ojna oqx qojqAi ox oX’^Jso oiqjXatdnn [no jo aooAio oqj, 
"jouoisjsaau f!q uot^d} ojvjt^ — ttmoudutoQ — jpuotrJBOP.! dq j}ng — 
jpumo/o mopm op ppetopp opvjt^^opvpto P]qt;.iv(ruij—uoietPOO}igf—cwp vptnpp 
.'(BiKX'aKSaaa) JIYAVJSin:! IJINYP okv (/[AiiKivifi) 

«YAiMn 5 I fYJirjia'I •« (PiKvaKnana) Bnninto okv nOiJIS lYcDIVn 
•ifJDUvg; eoppstif Vjp- puo *00\ptn£ fpxqQ ’/iciuopg vqojp Jtg O^n/og^ 


'bxboo 

qXTAV possmsip bi xi pno ‘Bjinj icoddc oqx X'lqx tioinido 30 oan oa\ BnoBtioi 
CAoqn oqx ao,j ,,'XuotnnaxBn5 poaoxoiSoa n BvAipoop ojvb oqx ro ‘u oinpoqos 
30 9II oiojxai! pouiOAoS ouo ^janop BrA\„ x'JOBoad oqx 01 xjno atqiraiB v 
Xsqx pioqoaoqx btjai xi 'X^ci jo pn^j; oqx no 30 poRodBtp /qiIT Jo 9Gd ’ON 
poddy pnoDog ni (poxaodpjun r^ofl bb) x-”>oq Eiqx go nojEjoop xnonoa 1? qxpw 
oonopaonoc nr st A^opq X'lr'OQ oqx jo nojBioop oqj, 'no X" 'lopl Btqx no qonox 
Xon ptp so8pup ponatjox o'liTi 'poaaoq omjx bba\ xpiB oqx 'ponddo qxj oinrxav 31 
noAo XBqx 'noixnxtraij poaavq b« posBitaaip nooq pnq qins osoqAV 'xniqpddn 

■XXX •'ioa] ‘sitiojua avvt JsrviaNi sHvL gof 


'GS 

8061 


noKig 

nvixviro 

•n 

YTA^NaJI 

anjq 


8061 


I 



410 


THE INDIAN LAlV EEPORT8, [VDL. XXX. 


1903 It is uunccossary for us to determine nvliat estate Musammat 

IlABrAii Sonao Kunwar took under this will, assuming it to have been a 

SiNon valid will, whether she took an absolute estate or merely a Hindu 

Lskubaj widow’s estate. Sheopal Singh at once disputed the will, and on 

Kfnwab. 28th of March 1896 instituted a suit against Sonao Kunwar 
and Babu Sridat to have it declared that the will was void and 
for possession of the estate of Randhir Singh and mesne profits. The 
plaint in that suit is to be found in First Appeal ^iTo. 25 of 1903, 
No. IIG of the record. In the first paragraph of it the estate of 
Singraraau is described as impartible and untransferable, the 
custom of the family being that the senior male member is the 
occupant of the gaddi while the rest of the members are recipients 
of maintenance, and that on tho death of an occupant of the gaddi 
no right to tho estate passes to the widow, but that the eldest son 
succeeds him and supports all the members of the family with the 
income of the estate. In the second paragraph the succession is 
Imccd from Dukhiut Rai to Randhir Singh. Then the fifth para- 
graph contains an allegation that when Randhir Singh was in a 
weak and dying condition he was brought to Jaunpur, so as to be 
taken to Ajudhiaji so that ho might end his days there, and that® 
when he was in this condition tho defendants obtained from him 
the will in favour of Musammat Sonao Kunwar. Then follows an 
allegation that on account of old age, weaknessand illness Randhir 
Singh was quite incapable of forming a rational judgment in 
respect of his aflTairs and incapable of making a will. In the sixth 
paragraph is the allegation that on the death of Randhii' Singh, , 
according to old custom and the nature of the property, and also 
by right of survivorship, the right to occupy the gaddi and take 
possession of the entire property passed to the plaintiff. Before 
tho institution of this suit Sonao Kunwar had, on the 21st of June 
1895, applied for probate of the will of Randhir Singh, and this 
application was opposed by Sheopal Singh. The suit of Sheopal 
Singh w'as compromised, and it is upon the true construction of 
the compromise that the real question in this appeal depends. The 
translation of it in the paper book before us has been accepted by 
both sides,, and with the exception of a few words in it which 
might be otherwise and better translated, and to which we shall 
presently refer, it appears to be substantially accurate. In yiew 
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“5. I, Thakurain Sonao Kunwar, also accept all the afore- 
said conditions. It is therefore prayed that the case may be 
struck off as a contested one on the basis of this compromise and 
the costs incurred by the parties be charged against themselves. 
This compromise may be embodied in the decree. Musammat 
Thakurain Shankar Kunwar and Sridat pro formd defendants 
have been exempted. 

'' The compromise as written is correct.’^ 

A decree was passed in the terms of the compromise on the 
27th of April 1896. 

The contention on behalf of the defendants is that under this 
compromise a vested interest in the estate in the character of an 
impartible estate was, subject to the life estate of Musammat 
Sonao Kunwar, limited to Sheopal Singh, and that upon his 
death it passed to his next heir according to the rule of primogeni- 
ture and not to his widow. On the other side the contention is 
that the compromise maintained the possession of Musammat 
Sonao Kunwar under the will, with a restriction only on aliena- 
tion imposed upon her : that the impartibility of the estate was 
destroyed by the will of Randhir Singh, and that Sonao Kunwar 
held the estate as an estate governed by the ordinary rules of Hindu 
law, and that upon her death, Sheopal Singh having predeceased 
her, it devolved on the plaintiff respondent as his personal 
representative. 

The learned District Judge held that Musammat Sonao 
Kunwar took an absolute alienable estate in the property under 
her_husband’s will, and that apart from the compromise Sheopal 
Singh had no title whatever; that any right which he acquired 
was acquired under, and was referable to, the compromiise. His, 
views are thus expressed in the judgment: — “ If the question 
arises under what title A took w^hat was awarded to him under 
a compromise of doubtful rights between himself and B, it must 
be ascertained which w’^as the better title before the compromise 
to the estate awarded to A, A’s or B’s. The decision of this, 
point will not alter the fact that A took the estate allotted to him 
under the compromise, but it wdll determine whether Atook itunder 
his own antecedent title or by virtue of the abandonment by 
B of his antecedent title, We have then to apply this reasoning 
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they form iwrt of the estate, and if the junior branches become ^ 
extinct will revert to the head of the family. We may also here 
mention the fact that the junior members of the family did no 
live in harmony with the members of th e senior branch, but on the 
contrary there .was constant ill-feeling and litigation between 
them. 'There is no contest between Harpal Singh and Shamsher 
Bahadur Singh. They have agreed to divide the estate between 
them in the event of their appeal being successful. The contest 
is between them and Thakurain Lekhraj Kunwar, whose case is 
that Souao Kuuwar under the will of her husband Bandhir Singi 
acquired the property as her siridhan, and that under the com- 
promise, in the events which have happened, the property has 
devolved upon her as the representative of Sheopal Singh. On 
the death of SonaoKunwar Harpal Singh got possession of the 
estate, mutation of names having been eifecled in his favour. 

■\Ve now turn to the impeached will of Baudhir Singh, which 
is dated the l5th of December 1894. It opens with a detail of 
the property which the testator was possessed of, and then follows 
a recital that the testator has no male issue and that there was no 
sensible and qualified man in the family to look after and manage 
the estate and acquire fame ; that his nephew Sheopal Singh was 
separate from him, and that his conduct and manners were quite 
unworthy and incompatible with the position of a rais and that 
he had no hopes that he would maintain the reputation of the 
family. He then appoints his wife Sonao Kunwar ‘^as legatee 
of my entire estate and every kind of movable and immovable 
property of which I am in possession up to this time, and Babu 
Sridat, whom I brought up from a child, 'as manager,’’ and then 
he declared that they should hold proprietary possession of his 
estate and entire movable and immovable property from the date 
of his death, and that the legatee, that is, Sonao Kunwar, should 
have every power as proprietor and Babu Sridat should manage 
the estate in obedience to and with the advice of the legatee. 
Then the testator gave a direction that the legatee should keep 
in view the fact that Sheopal Singh was separate and owing 
to his misconduct the testator did not eat with him, yet that he 
had set apart some property for his support and that she should 
continue the support. This is the substance of the will, 
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withdrawn his opposition, it is impossible to say what would 
have been the result of his suit or of the probate suit. 

Now let us see what the provisions of the compromise were, 
bearing in mind the circumstances w^hich led up to it. It pro- 
vides in the first paragraph that Sonao Kunwar shall remaia iu 
possession of the estate during her life-time “ exercising the 
powers of gaddi-nashiUj” and in the next paragraph, in which an 
annuity of Rs. 12,000 a year is provided for Sheopal Singh during 
the life of Sonao Kun war, it is provided that after the death of 
Sonao Kun war Sheopal Singh will be the absolute owner of the 
estate and will occupy the gaddi. The words gaddi-nashin and 
gaddi are only properly appolied in connection with an impartible 
estate, and the use of them in the compromise indicates that the 
intention of the parties Was that the estate should continue 
impartible, as it had been for generations. In other words, the 
compromise was a recognition by Sonao Kunwar of the claim put 
forward by Sheopal Singh that the estate was impartible. Sheo- 
pal Singh on his part made this concession to Sonao Kun^yar that 
dui’ing her life, subject to the payment of the annuity and to cer- 
tain other restrictions, she should remain in possession and exer- 
cise the powers of gaddi-nashin. It seems to us that by the com- 
promise the parties agreed that the estate should retain its' old 
character of impartibility. 

But it is argued that, inasmuch as letters of administration of 
the estate of Randhir Singh with the will annexed were subse- 
quently granted to Sonao Kunwar, it must he taken that the 
will had full operation, and that by it the impartible nature of 
the estate was destroyed, and that, whatever was the interest 
which Sheopal Singh acquired under the compromise, that was 
an interest in an estate which was no longer impartible, but an 
estate governed by the ordinary rules of Hindu law. As to the grant 
of letters of administration what happened was .this. After the 
fexecutionof the compromise Sheopal Singh withdrew him opposi- 
tion to the grant of letters of administration with the will annex- 
ed. He filed a petition on the 25th of April 1896 in which he 
stated that he had no objection to the grant, a compromise having 
been effected. It was no longer any concern to liim whether 
the will was proved or not. His rights were secured by the 
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i of its importance 'sve give it in extenso : it runs as fol- 
lows : — 

In tlie above case a compromise has been effected between 
the parties in the following way : — 

« 1. The name of Musammat Thakurain Sonao Kunwar will 
continue to be recorded in the revenue papers in the same way in 
which it stauds recorded and she will remain in possession during 
her life-time of all the movable and immovable properties of 
which Rai Randhir Singh was in possession, exercising the powers 
of gaddi-nashin (occupant of gaddi) without the power to transfer 
or charge the estate in any way. 

2. I, Thakur Sheopal Singh, will take the sum of Rs. 12,000 
a year at the rate of Rs. 1,000 per month from Musammat Thakur- 
ain Sonao Kunwar for all my expenses, and I,', Musammat Tha- 
kurain Sonao Kunwar, will pay the same. I, Thakur Sheopal 
Singh, will not interfere with the estate in any way in the life-time 
of Musammat Sonao Kunwar, After the death of Thakurain Mii- 
sammat Sonao Kunwar, I, Thakur Sheopal Singh or any represen- 
tative of mine who may be living at that ti nre, ^Yill be the absolute 
owner of all the movable' and immovable properties possessed 
by Rai Randhir Singh and wilt occupy the gaddi. In case of 
non-payment of the fixed annual allowance, I, Thakur Sheopal 
Singh, will have power to recover the same by instituting a suit 
and attaching the profits and movable property belonging to 
Thakurain Sonao Kunwar. 

“ 3. If I, Thakur Sheopal Singh, havo to go to any member 
of the brotherhood,' or any rais on the occasion of any ceremony 
or otherwise, I will have authority to takt as much equipage 
belonging to the estate as I require, and when I go out for 
recreation et cetera, I will take any conveyance I like for my 
use. Thakurain Sonao Kunwar will have no power to forbid 
me. 

‘^4. If on any particular occasion any indispensable necessity 
arise in the estate and it be necessary to take a loan, wo, Thakur 
Sheopal Singh and Musammat Thakurain Sonao Kunwar, will, 
in concurrence with each other, borrow five or ten thousand 
rupees and repay the same gradually from the profits of the 
estate, 
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withdrawn his opposition, it is impossible to say what would 
have been the result of his suit or of the probate suit. 

Now let us see \vbat the provisions of the compromise were, 
bearing in mind the circumstances -which led up to it. It pro- 
vides in the first piaragraph that Sonao Kunwar shall remain in 
possession of the estate during her life-time “ exercising the 
powers of giiddi-nnshin,” and in the next paragraph, in \vhich an 
annuity of Rs. 12,000 a year is provided for Sheopal Singh during 
the life of Sonao KunAvar, it is provided that after the death of 
Sonao Kunwar Sheopal Singh will bo the absolute owner of the 
estate and will occupy the gaddi. The words gaddi-nashin and 
gaddi are only properly app)]ied in connection -u’ith an impartible 
estate, and the use of them in the compromise indicates that the 
intention of the parties Was that the estate should continue 
impartible, as it had been for generations. In other words, the 
compromise was a recognition by Sonao Kunwar of the claim put 
foiward by Sheopal Singh that the estate was impartible. Sheo- 
pal Singh on his pai*t made this concession to Sonao Kun\yar that 
dui'ing her life, subject to the payment of the annuity and to cer- 
tain other restrictions, she should remain in possession and exer- 
cise the powers of gaddi-nashin. It seems to us that by the com- 
promise the parties agreed that the estate should retain its ’ old 
character of impartibility. 

But it is argued that, inasmuch as letters of administration of 
the estate of Randhir Singh with the will annexed were subse- 
quently granted to Sonao Kunwar, it must be taken that the 
will had full operation, and that by it the impartible nature of 
the estate was destroyed, and that, whatever Avas the interest 
which Sheopal Singh acquired under the compromise, that was 
an interest in an estate which was no longer impartible, but an 
estate governed by the ordinary rules of Hindu law. As to the grant 
of letters of administi’ation what happened was .this. After the 
fexecution of the compromise Sheopal Singh withdrew him opposi- 
tion to the grant of letters of administration Avith the will annex- 
ed. He filed a petition on the 25th of April 1896 in which he 
stated that he had no objection to the grant, a compromise having 
been efiected. It was no longer any concern to him whether 
the wril A 7 as proved or nob. His rights were secured by the 
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to tte compromise between Musammat Sonao Kimwar and Sheo- 
palSingli., It bas been found that Musammat Sonao Kunwar 
had' an absolute alienable estate and bence that Sbeopal Singb 
had no title whatever in himself except a contingent title in the 
event of Musammat Sonao Kuuwar dying without alienating the 
estate by gift or devise. Had he survived Musammat Sonao 
Knnwar, whatever he took under the compromise he would have 
taken not under his own supposed title as owner, which had no 
existence, nor even as a reversioner to a widow’s estate, which 
was not the title he set up, for this title too had no existence, 
but by virtue of Musammat Sonao Kunwar’s abandonment of 
her rights as absolute owner. This was a title arising out of the 
compromise only — a title by contract, and not a title based on 
Sheopal Singh’s antecedent right.” 

Does tins accurately represent the facts and is the exposition 
of the law laid down by the learned District Judge correct ? If 
the will of Bandhir Singh was not valid, then on the death of 
Randhir Singh Sheopal Singh became entitled to the estate ns his 
successor. Sheopal Singh impeached the will of Randhir Sin gli 
on the ground that Randhir Singh was not a competent testa- 
tor, and also on the ground that the estate was not merely 
impartible hut inalienable. He claimed the estate as the 
successor of Randhir Singh according to the rules of primogeni- 
ture and he claimed it as an impartible estate. Whether he had 
sufficient grounds for impeaching the will it is not, we think, 
material to consider. But iu view of the circumstances under 
which the will was made it would be difficult to bold 
that his suit was without foundation. The will was made 
shortly before the death of Randhir Singh, who was a 
decrepit old man of 74 years of age in a dying condition. 
Ihe learned District Judge went behind the compromise. 
He determined, what the rights of the parties were before 
the compromise, the very thing the avoidance of which led 
to the compromise. He determined the dispute which the par- 
ties designedly left undetermiued, and held in effect that the 
will was a valid will and bin ling on Sheopal Singh, overlooking 
the fact that toheopal Singh withdrew his opposition to the will 
on the faith of the compronaise. If Sbeopal Singh had ngt 
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respondent, and that is thi.s. These words are to be found in it:— 
After the death of Musammat Thakurain Sonao Kunwar, I, 
Thakur Sheopal Singh, or an}’’ representative of mine v/ho may be 
living at the time, will be the absolute owner of all the movable 
and immovable properties possessed by Eai Randhir Singh and 
will occupy the gaddi.” It is contended that the words “ any 
representative of mine ” mean the personal representative of 
Sheopal Singh, and that the intention was that the estate should 
devolve on Sheopal Singh in case he survived Sonao Kunwar, but 
in case of his predeceasing her it should dev’^olve on his personal 
representative. The translation of the words “ or any repre- 
sentative of mine does, not accurately express the vernacular 
words used. The words in the vernacular are “ kaem maJcmi” 
that is, one who takes the place of another, i.e., a successor. The 
word which denotes personal representative is “ waris.^’ Trans- 
lating the words “ kaem 'nialcam as successor ” they would 
be quite appropriate words to use to denote the successor to an 
impartible estate whether that successor happened to be a son or 
a more distant relative. As the representative was also to be 
his successor on the gaddi, he could not have intended that his 
widow would be included in that term. The words seem to be 
used as words of limitation marking out the estate which Sheopal 
Singh was intended to take, namely, an absolute estate, just as 
the word heirs ” in English law in, for example, a grant to 
a man and his heirs, denote a fee simple estate. We do not think, 
therefore, that there is any force in this argument. 

The learned District Judge appears to us not to have cor- 
rectly apprehended the meaning and effect of the compromise. " 
At the time it was entered into the position was this. Sonao 
Kunwar claimed the estate of her husband under his will. Sheo- 
pal Singh disputed the will and claimed the estate as the suc- 
cessor to Eandhir Singh. If the will were established, Sonao 
Kunwar would be entitled to the estate, otherwise, Sheopal Singh 
was entitled to it. A clear issue was knit between them, and 
there was undoubtedly a good fighting case." 

In the case of Rani Mewa Kuwar v. Rani Hulas Kuwar (1) 
there were two claimants, namely. Rani Mewa Kuwar and Rani 

(1) (1874) I, L. E., 1 1, A„ 157. 
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compromiBe. The suit then proceeded as against Thakurain 
Shankar Kunwar, another widow of Randhir Singh, who was the 
sole remaining objector, and the will was established as against 
her. It is contended that the grant of letters of administration 
to Sonao Kunwar establishes the case of the plaintifi that the 
property passed to Sonao Kunwar under the will, and that it 
must be taken to have devolved on her free from its former cha- 
racter of impartibility. We cannot accede to this contention. 
The rights of Sonao Kunwar and She opal Singh must be deter- 
mined by the provisions of the comprlitnise and in view o£ 
the claim which each put forward. Sheopal Singh having secured 
for himself the succession to the estate as an impartible estate was 
no longer concerned with the will of Randhir Singh, and there- 
fore withdrew his opposition to the grant of letters of administra- 
tion. 

Then it is said that in view of the bad feeling which existed 
between the senior and junior branches of the family, Sheopal 
Singh, not having male issue, would naturally consider the 
interest of his wife and daughter in preference to that of the 
members of a junior branch of the family, and would have pre- 
ferred to take the estate as one governed by the ordinary rules 
of Hindu law so that it should pass ou his death to his wife and 
daughter, rather than as an impartible estate which on his death 
would pass away from these persons. The answer to this is that 
he and Sonao Kunwar elected to maintain the impartible nature 
of the estate, as the language of the compromise indicates. At 
the time of the compromise moreover Sheopal Singh was a young 
man of 32 years of age, and he no doubt had every reason to hope 
that he would have male issue. The compromise is the govern- 
ing proceeding in the case, and it appears to ns upon its true 
construction that it was a recognition by Sonao Kunwar of the 
impartible nature of the estate and a settlement of that estate 
upon Sheopal Singh, subject to her own life estate therein, Sheo- 
pal Singh on Ms part giving up his immediate interest in the 
estate during the life of Sonao Kunwar on payment to him of an 
annual sum of Rs. 12,000. 

But we must advert to another point which has been made 
upon the compromise by the learned counsel for the plaintiff 
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clai mantis to the estate arose, namely, Chattar Kim war and 
Meiva Kunwar, the daughters of Sen Kunwar, and Khairati Lai, 
the son of a daughter of Kattan Singh. The couflictiug claims of 
these parties were settled by a compromise by virtue of which 
Khairati Lai obtained 7^ annas and Chattar Kimwar’and her 
sister Mewa Kunwar 4^ annas each out of the property of 
Rattan Singh. It was contended that Khairati Lai had com- 
plete title to the whole of the property subject to the compromise, 
ho being son of Rattan Singh’s daughter, and that he made a 
grant to the two Ranis of more than half the property out of 
kindly feeling towards them. This argument wms repelled as 
devoid of forco. The Bench, of which one of us w'as a member, 
held that the parties came together as pjersous at arm’s length, ^ 
each side claiming the whole estate, through different lines of 
descent, each side having a good liglitiug title, and to avoid 
litigation consented to an amicable division of the disputed 
estate. 

Again in the case of Bachcho Kunwar v. Bliarani Das (1), 
which was heard by a Bench of which one of us also was a 
member, the effect of a compromise w’as also considered. Two" 
persons named Paras Das and Umrao Singh laid claim to 
property as reversionary heirs of Pardman Kunwar. Their claim ' 
was resisted by Dip Chand on the allegation that he was the 
adopted son of Pardman Kunivar and as such entitled to succeed 
to his property, A compromise was entered into according to 
which the right of Paras Das and Umrao Singh to one half of the 
property was recognized, they mutually abandoning all claims 
to the other half. It is evident that if Dip Chand failed to 
establish the validity of his adoption, Paras Das and Umrao 
Singh would as reversionary heirs have succeeded in their claim 
to the whole of the property of Pardman Kunwar. If, on the 
other hand, the validity of the adoption was established, the 
claim of Paras Das and Umrao Singh was bound to fail. It was 
held that the compromise and decree passed on it amounted to a 
recognition by Dip Chand of the rights of Paras Das and Umrao 
Singh as reversionary heirs, as they bad previously asserted them, 

BO far as regards one half of the property, and could not be 

(l)- (190Gi I. L. K,, 28 All., 347 
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compi'oumo. Tlio suit, t^uni pvo(nH'a('a ft;? T1\ftkuvft?n 

Shftukav ICuuNViU', nuotkftvwuUnvor \lftnai?u' wlvo wft?? tkft 
sole ronuxlnluiv objootov, mul U\o ^Y\U wfte est-ftklWhevl u;? ftY;ft\u«t' 
luM'. Xb is coubondea tkub the gvftut of lottovs ol' tuhovtnslmUvM? 
bo Softao KuuNYftV' osbubUshes bho ease ol the \'\au\b\ll thnb the 
pYopoi'by passed bo Boufto Kuiiwui' luvdov bho willi a?'d that \b 
luiisb bo baleen bo liave devolved ou hev fvee fi'Oft\ its loYiuev eUft" 
raobor oi; impavbibiUby. Wo eanueb aeoede le ibis eoebewbvew. 
Tlvo rights oi' Sowao KvmYvar auvl Bheepal B\of;h u\vu;b be debeV" 
u\iuod by the provisvous of; bhe eou\pi'hU\lso and iiv view of 
bho olaiiu whioK eaoh pub fbrwavd, llheopal Bbigh bavb?g aeourod 
for himself bho suooossion bo bhe esbabe as an impartible esbabe Avaa 
no longer ooueeruod ndbh the will of Kamlhiv I5iugh» m>d blvevO'* 
fore withdrew his oppositiou bo Iko grant of lotbors oi adnunistra'^ 


tion. 

iriioiiib is said lihab in vlow of bho bad feeliup: wbieU oxiabod 
bobwoon bho souiurnnd junior branuhea of bho faiuily, ^heopal 
Singh, nob having malo issuo, wo\ild naburnlly eonaider bho 
inboresb ol’.his ^Yifo and ilaugldior in proforonuo bo bhab of bho 
mombors of a junior bvaueh oi bho family, and would Ivavo pro- 
forrod bo balco bho oababo as one govoruod by bho ordinary vitU')t 
ol'llindu law so bhab ib should pass on Ids deabh bo liis wife aud 
dnughbor, rabhorbhan us an imparbiblo osbabo which on Ivis doalk 
would pass away from bhoso persons. X'lio nnawor bo blua is bhab 
ho nndSouao Kuuwar oloobod bo muinbain bho imparbiblo naburo 
of blio osbabo, as bho hmguago of bho oompromiao indioabOvS. Ati 
tho bimo of bho oompromiso moroovor Slioopal Singh was a young 
manof 3'2 yours of ago, and ho no doubt had every roasou bo liopo 
bhab ho would havo malo issuo, iXho oompromiso is bho govern- 
iug proooeding in bho oaso, and ib uppours bo us upon ibs bvvio 
consbruebion blinb ib was a rooogniblou by Bonao K unwar of bho 
imparbiblo naburo of bho osbabo and a oobblojuoiib of tliab osbabo 
upon Shcopal Singli, subjoob bo hor own life ostabo bhoioin, Bheo- 
pid Smgh on hw jairb giving up his immodiabo inboresb in bho 
csbnbo during tho hlo of Sonao Kim war on paymonb bo him of an 
annual sum of Rb. 12,000. 

Bntwomnsladvurt to anothot iioiiit wluoU lina boon matlo 
upon tho oompromiso by tho loumod oonnoul tor tho plaiutitf 
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to bo his legitimato sons. ■ Gauhar Bibi was in possession of the 
villages in disiiute in the Bae Bareli district at the annexation 
of Oiidh in 1856, and tlio summary settlement was made with 
her, and after the general confiscation followed by the restora- 
tion and the summary settlement of tliat year, the settlement 
of the villages was again made with her. She continued in posses- 
sion till her death on the iSth of October 1875. In the course 
of proceedings at the regular settlement litigation took place 
between the alleged sons on the one side and Gauhar Bibi on the 
other, resulting in a compromise, by which it w^as agreed that 
Gauhar Bibi should during her life-time continue to hold posses- 
sion and remain proprietor without power of alienation and that 
after her death the two sons should possess each one half of the 
property. The two sons predeceased Gauhar Bibi. It was held 
that upon the true construction of the compromise the title of the 
sons to succeed was contingent upon their surviving the widow, 
and that no interest passed to their heirs on their deaths in her 
life-time. The case came before their Lordships of the Privy 
Council on appeal from the Judicial Commissioner of Oudh, who 
held that the effect of the compromise was to givO Gauhar Bibi 
a life interest in the estate, and on the death of Abdur Rahman 
and Abdus Subhan their heiia took their place and had a right to 
their property on Gauhar Bibi’s death. Theii’ Lordships held 
that the creation of such a life estate did not seem to be consistent 
with Muhammadan usage, and that it would be opposed to the 
Muhammadan law to hold that the compromise created a vested 
interest in Abdul Esirh man and Abdus Subhan which passed to 
their heirs on their death in the life-time of Gauhar Bibi. It 
will therefore be seen that this decision was based upon Muham- 
madan law, according to which it is not permitted to limit an 
estate to take effect after the determination on the death of the 
owner of a prior estate by way of what is known in English law' 
as a vested remainder, so as to create an interest which can pass 
to a third person before the determination of the prior estate. 
The limitation of such an estate is in no way prohibited by Hindu 
law, and it appears to us clear upon the true interpretation of 
the compromise entered into between Sheopal Singh, aud Sonao 
Kunwar that Sheopal Siugh took an absolute vested estate in the 
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Hulas Kuwar, on the ground of heirship to immovable property 
situate in Robilkhand and Oudh. By a deed of compromise they 
agreed to divide the property in certain proportions, and the agree- 
ment was carried out in Eohilkhand, but not in Oudh, where the 
respondent was and continued in possession. After the lapse of 
nine years from the date of the deed of compromise, the appel- 
lant Eani MeworKuwar sued for possession of her share of the 
property in Oudh. The Judicial Commissioner of Oudh decided 
that the suit was founded on the contract contained in the deed 
of compromise, or for a breach of it, and was therefore barred by 
limitation. It was held by their Lordships of the Privy Council 
that the claim did not rest on contract only, but on a title to the 
land acknowledged and defined by the contract, which was part 
only of the evidence of the appellant to prove her case, and not 
all her case. Their Lordships saj’-, at page 164, referring to the 
compromise ; — “ That agreement assumes that the parties were 
severally claiming by virtue of some right of inheritance the 
property of Eaja Rattan Singh j that there were questions 
between them .which might disturb the rights which each claimed, 
and it was better, instead of a long litigation, to settle these 
lights, and they do settle them by arriving at this agreement, 
which provides that the property shall be held in certain shares, 
and shall be divided according to those shares.” Then at page 
166, they say: — “The compromise is based on the assumption 
that there was an antecedent title of some kind in the parties, 
and the agreement acknowledges and defines what that title is. 
The claim does not rest on contract only, but upon a title, to the 
land acknowledged and defined by the contract, which is part 
only of the evidence of the appellant to prove her title, and not all 
her case.” The principle laid down in this case las been 
adopted in several cases in this High Court. 

In’ the case of Oobind Krishna Narain v. Abdul Qayyum 
(1) the title taken under a compromise between persons having 
mutually exclusive claims was considered. On the death of one 
Rattan Singh disputes arose between his widow, Raj Kunwar, 
and Sen Kunwar, the widow of his son Daulat Singh, who had 
predeceased his father. After the death of the two widows three 
' , (1) (1903) I. L. R., 25 All., 546 
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FULL BENCH. 

JBeforo Sir John Slanlcy, l\night. Chief Justice, Mr. Justice Sanerji and 

Mr. Justice Richards. 

RAJl CIIARAN DAS aud oinins (PiiAiKTirrs) o, GAYA PRASAD Akd 

OTiinns (Defendants). • 

Act No. XV of 1877 {Indian Limitation Ad J, section 10 —Limitation — 
Achnoiclcdgmcnt of dclf — Guardian and minor — Capacity of natural 
guardian to achnowledgc a debt on behalf of his ward. 

Meld by Danerji nnd llionARDB, JJ, (Stanley, C.J , dissenliente) that 
when R gunvdinn ncting within the scope of his nuthority nnd for the benefit 
of n minor ninkoa nnnchnowledgincnt of n debt, such ncknowlcdgment is by 
an ngont duly nuthorizod in this behalf nnd gives n fresh start for the compu- 
tation of lunititiou. Tilah Singh v. Chhutta Singh (1), dissented from. 
Chinnaya Nayudu v. G iirttnafham Chetti (2), Sobhanadri Appa Ran v. Srira- 
viulu (3), Kailasa J’adiachi v. Ronnuhannu Achi (4), Subramania Ayyar v. 
Arttmuga Chettg (u), Annapagauda Tammangauda v. Sangadigyapa (6)j No' 
rendra Nath Sarhutr v. Itai Charan Haidar (7), JSeti Maharani v; The Collec- 
tor of Ltawah (8\ Kamla Kuar v. Uar Sahai (9) nnd Chinnery v. JBvant 
(10) refovrod to, . • 

Per Stanley, C. J., The relation of guardian and ward resembles rather 
that of trustee nnd cestui que trust than that of principal and ngcnt. A 
guardian cannot bu considered the authorized ngent of his ward for the 
purpose of making an nchnowledgmcut of a debt on behalf of bis ward 
within the moaning of section 19 of the Indian Limitation Act. Matthew v. 
JBrise (11), MarJewieJe v. Hardingham (12), Bcti Maharani v. The Collector of 
Ltaxcah (8) nnd Chinnery v. Loans (10) referred to. 

The suit out of which this appeal arose was brought to recover 
the balance, amounting to Us. 8,358-9-3, of moneys advanced by 
the plaintiffs to Babu Lai, the father of the defendants. Babu 
Lai died on the 5bh of March 1906 leaving two minor sons, the 
defendants, and their mother, Musammat Siindar Dei, him sur- 
viving. The plaintiffs sought to recover the sum claimed by 
them out of the assets of Babu Lai in the hands of the defendants. 
They did nob seek to make the defendants personally liable. 
The defendants pleaded that the suit was barred by limitation. 

* First Appeal No, 137 of 1906, from a decree of Il-ij Nath Sahib, Subor- 
dinate Judge of All.ihabad, dated the 12th of December 1905, 

(1) (1904) I. L. U., 26 All., 698. (7) (1902) I. L. R., 29 Calc., 647. 

(2) (1882) I. L. R, 5 Mad., 169. (8) (1894) I. L. R^ 17 AH., 198. 

(3) (1893) I. L. K., 17 Mad., 221. (9) Weekly Notes, 1888, p. 187. 

(4) (1894) I. L. R, 18 Mad., 456. (10) (1864) 11 H. L. C., 115. 

(6) (1902) I. L. R., 26 Mad., 330. (11) (1851) 14 Beav., 341. 

(6) (1901) I. L. E., 26 Bom., 221. (12) (1880) 15 Ch. D., 349. 
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regarded as conferring a new and distinct title on them j that 
Paras Pas and Umrao Singh in fact under the compromise 
acquired a moiety of the property in the capacity of reversionary 
heirs of Pardman Kiinwar and in that capacity alone. Reliance 
was placed upon the judgment of their Lordships of the Privy 
Council in the case of R%rhi Mewz Ku,wa,r v. R%ni Hulas 
Kuwar referred to above in this judgment. 

The same question was considered by another Bench of this 
High Court, of which also one of us was a member, in the case of 
Ram ShaTilcaT Lai v. Ganesh Prasad (1). The facts of that case 
were these. One Munni Lai died leaving certain property, of 
which his widow Jasodha Kunwar took possession. Jasodha 
Kunwar died leaving the property by will to her daughter 
Anpurna, who also died after making a will leaving the property 
to her husband Ram Shankar Lai. Both the wills provided 
that the devisee was to pay off certain incumbrances affecting the 
property. After the death of Anpurna the property was claimed 
by the reversionary heirs of Munni Lai. But this claim was 
settled by a compromise by which Ram Shankar Lai gave certain 
land to the claimants in consideration of their entirely withdraw- 
ing their claim to the rest of the property. It was held that the 
compromise did not convey to Ram Shankar Lai the title of the 
reversioners, but that he took under the will of his wife. We 
find in the judgment this observation in reference to the compro- 
mise : — “ We think that by this deed the executants of it, in 
view of the trouble and uncertainty which would attend a suit 
for possession of the property, relinquished their claim to bring 
such a suit and admitted the title by virtue of which Ram 
Shankar Lai was then in possession. It did not, in our opinion, 
clothe Ram Shankar Lai with all the rights which the executants 
had as reversioners to Munni LaPs estate.” 

Mr. O’Gonor, in the course of his ingenious and able argu- 
ment for the respondents, relied on the ruling in Abdul Wahid 
V. Nuran Bihi (2). That was a case between Muhammadans and 
was governed by Muhammadan law. One Mauzzam Khan died 
on the 22nd of January 1850 leaving a widow named Gauhar 
Bibi and also Abdus Subhan and Abdur Rahman who claimed 

' -(1) (1907) I. L. E., 29 All,, 451. (3) (1885) I. L. B., 11 Calc,, 597. 
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of the Land Revenue Act it could acknowledge a debt. Similar- 
ly other persons not appointed by the debtor as his agents, have 
been held to be “ agents ” competent to acknowledge a debt. 
Such are ( d) the managing member of a joint family, (b) the 
guardian of a minor appointed by law, (c) the natural guardian 
of a minor and {d) the recei ver of an estate appointed by the Court. 
The powers of a natural guardian are as wide as, if not wider 
than, those of a guardian appointed by law. See Idayne’s Hin- 
du Law, 7th edition, pp. 273 and 283. The guardian is bound 
to pay the debts due by his ward and is entitled to make part 
payments towards the same. If it is his duty to make such pay- 
ments, the legal consequences which are entailed by the provisions 
of section 20 of A ct Ho. X of 1877 must foUow. A guard- 
ian can do anything which is for the benefit of his ward, and in 
this case the acknowledgment was for the benefit of the wards. 

The following cases were also cited : — 

Narend/ra Nath Barhar v. Bai Gharan Haidar (1), Eailasa 
Padiachi v. Ponnukannu Achl (2), Bai Bhalli v. Narain Lai 
Dorgdbhai (3), Ghinnery v. Evans (4), Bobhanadri Appa Rau 
y, Briramulu (5) and Bhasker TatyaBhet v. Vigo Lai (6). 

Dr. Tej Bahadur Bapru, for the respondents. 

The natural guardian of a minor could not be his agent. The 
relation between guardian and ward was that of trustee and be- 
neficiary. Ho one could become the agent of another except by 
the will of that other,— Blackwood’s Principal and Agent, pi 34t 
; It was obvious that the minor could not. appoint an agent. 
Besides, the most important words in explanation 2 to section 19 
Were “ duly authorized in this behalf. ” An agent duly autho- 
rized in this behalf ^rnusb. be a person having authority from bis 
principal to make an acknowledgment of a debt within the mean- 
ing of section 19 of the Limitation Act. This could not be said 
at all of a guardian. It was not enough to say that an acknow- 
ledgment by the guardian might be for the benefit of the minor. 
The test was whether he had any authority to make an acknow- 
ledgment. The powers of a natural guardian under the Hindu 
law were not larger than those of any other guardian. 


(•I) (1902) I. L. R., 29 Ctlc., 647. 

(2) (1894) I. L. R., IS Mad., 456. 

(3) (1902) 4 Bora,, L. R., 812. 


(4) (1864) 11 H. L. C., 115. 

(5) (1893) I. L. R., 17 Mad., 221. 
(6; (1893; I. L. R„ 17 Bom., 612, 
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property, the enjoyment of it being postponed during the life of 
Sonao Kunwar. We also think that upon the language of the com- 
promise it is not possible to hold that the character of the estate 
as it had been handed down from father to son for generations 
was changed. As an impartible estate Sheopal Singh laid' claim 
to it, and the compromise provided that as an impartible estate it 
should devolve upon him. The concession made to Sonao 
Kunwar by him was that she should enjoy for her life and sit 
upon the gaddi as gaddi-nashin, his occupation of the gaddi being 
postponed. On the death of Sheopal Singh, therefore, the estate 
in our opinion devolved according to the rules of primogeniture 
governing impartible estates and did not pass to his widow as an 
estate governed by the ordinary rules of Hindu law. We there- 
fore think that the suit of the plaintitf ought to have been 
dismissed. We allow the appeal, set aside the decree of the 
Court below, and dismiss the plaintiff^s suit with costs in both 
Courts. . 

The objections under section 561 of the Code of Civil 
Procedure necessarily fail and are dismissed with costs. 

Appea I decreed. 
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gives a definition of the word signed ” as used in the section aa 
meaning signed either personally or hy an agent duly author 
rized in this behalf The person who gave the acknowledg- 
ment which is relied on by the plaintilfs appellants was Musam- 
mat Sundar Dei, the mother and natural guardian of the minor 
defendants. The appellants based their contention mainly on the 
ruling of a Full Bench of the Bombay High Court in the case 
oi Annapagaudav. Sangadigyapa (1), in which it was held, 
overruling a decision of a Bench of the same Court in Maha- 
^ rana Shri JRanmal Singji v. Vadilal Vahhatchand (2), that an 
acknowledgment of a debt by a certificated guardian of an 
infant would save limitation. 

According to the section an acknowledgment must be signed 
either personally ^ that is, by the person liable to pay the debt or 
by his agent duly authorized in that behalf. It is clear that 
signature by a guardian is not a signature by the debtor perso- 
nally, and therefore we must consider whether a natural guar- 
dian is an agent duly authorized to give acknowledgments 
within the. meaning of the section. 

Let us first see what is the relationship existing between a 
minor and his natural guardian. The Hindu law vests the guar- 
dianship of a minor in the Sovereign 0 ,°, parens patrim. Accord- 
ing to Manu ; — The King shall protect the inherited and other 
property of the minor until he has returned from his teacher’s 
house or until he has passed his minority ” (Chapter VIII, 
section 27). The same is the law in England. The King as 
parens patrioe is the guardian of minors. But from the earliest 
times the Court of Chancery, representing in the x^erson of the 
Lord Chancellor the authority of the Sovereign, exercised juris- 
diction in the matter of the wardship of infants and the care of 
their estates, A similar jurisdiction is exercised by the courts 
in this Country. A suit relating to the estate or person of an 
infant and for his benefit has the effect of making him a ward 
of Court, and the Court acting in the xilace of the Sovereign 
may pass such orders generally for the benefit of the minor and 
the protection of his property as it thinks fit. Necessarily the 
duty which vests in the Sovereign is delegated to the minor’s 
(1) (1901) I. L. B.,';;28 Bom., 221. ss(2) (1896) I. L. E., 20 Bom., CJ. 
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Against this plea the plaintiffs set up eerfeaia acknowledg 
made by Musammat Sundar Dei as guardian o£ the defer 
wliicb, if valid, would admittedly have had the effect of 
lioiitation. The defendants contended that their mother 1 
authority to acknowledge on their behalf any liability to p 
debt which was the subject of the suit, and this con ten ti 
upheld by the Court of first instance, which accordingly dis 
the suit. The plaintiffs appealed to the High Court. 

The Hon’ble Pandit Sundar Lai, for the appellants. 

The question is whether the natural guardian of a min 
acknowledge a debt so as to extend the period of limitat 
the institution of a suit to recover the same under section 
the Indian Limitation Act, 1877. The decision of this qi 
turns entirely upon the interpretation of the words “or 
agent duly authorized in this behalf ’’ occurring in expk 
2 to this section. The Allahabad High Court has answen 
question in the negative. Tilah Singh v. Ghhutta Sini 
The Bombay High Court in the Fufl Bench case of Annapc 
V. Sangadigyafa (2) took a contrary view. Section 4 of 
SIV of 1859 required the signature of the person against 
the acknowledgment was sought to be used. It was in 
whether, under that section the agent of a minor could si 
acknowledgment for him. In Act No. IX of 1871 and in t 
sent Limitation Act all doubt on this point has been remo 
the addition of the necessary words to the section. 

. The next question is whether the term agent ” as n 
section 19 is limited to the case of an agent appointed by a 
sui juris to represent him. It is submitted that the term 
used in such a limited sense. In the case of Beti Mahm 
The Collector of Etawah (3) the Court of Wards cone 
under the North-W estern Provinces Land Revenue Act c 
was held to be an “ agent ’’ within the meaning of the corn 
iug section of the former Limitation Act. The Court of 
might take charge of the estate of a disqualified proprietor : 
of his protests. It derived no authority from the propyi 
act on his behalf, but by virtue of the provisions of sectj 

(I) (1904) I. L..K,, 26 All., 698. (2) (1901) I. L. E., 26 Bon 

(3) (1894) I. L E., 17 All,, 198. 
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to do any act for his own benefit or on his own account employs 
another to do it is called the principal, constituent or employer; 
and he who is thus employed is called the agent, attorney, proxy 
or delegate of the principal, constituent or employer. The 
relation thus created between the parties is termed an agency. 
The power thus delegated is called in law an authority.” The 
relation of agency exists and can only exist by virtue of the 
express or implied assent of both principal and agent, except in 
certain cases of necessity in which such relation is imposed by 
operation of law. (Bowstead on Agency, 2nd Edn., p. 16; 
Markwick v. Hardingham, (1). “ An agent,” to use the defi- 

nition contained in the Indian Contract Act, is a person 
employed to do any act' for another, or to represent another in 
dealings with a third person”. An infant cannot employ such 
an agent (Indian Contract Act,' section 123). Only in a very 
loose sense of the word can the term agent, as it seems to me, be 
applied to a person who occupies the position of a trustee. No 
doubt anyone who does any act for another may be described as 
agent of that person. But strictly speaking the word agent is 
used to denote a person who is employed by a principal to act for 
him generally or to do some particular act only and cannot be 
^properly applied to a trustee. The relationship is not necessar- 
ily a contractual one. Agents may be appointed under powers 
of attorney or in writing or by word of mouth to do acts for their 
principals. The parties so appointed may act or not as they 
please. If they do act, the relationship between them and the 
principals is not contractual. 

Let me refer now to the case I have mentioned above, in 
which it was decided that a guardian appointed under the 
Guardians and Wards Act can sign an acknowledgment of lia- 
bility in respect of a debt, or pay part of the principal, so as to 
extend the period 'of limitation against his ward. The learned 
Chief Justice,' Sir Lawrence Jenkins, in his judgment quoted 
the case of Ghinnery v. Evans (2) as establishing the proposition 
that it was not necessary for the validity of an acknowledg- 
men by an agent that the relationship should be contractual. 
By contractual ” T presume he meant that the agent need 
(1) (1880) 16 Ch. D., 349, (2)_(1864) ll.H. L. 0., 116. 
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As to the case of Ghinnery v. Evans there, under an Irish 
Statute the receiver vras hound to make the payment in question. 
He was not acting as the agent of the mortgagor, hut under legis- 
lative authority. Similarly in the Privy Council case of Beti 
Maharani v. The Gollectov of (1) the Court of AYards 

acted not as an agent, but under a certain Statute. Besides, the 
remarks of their Lordships of the Privy Council in that case ^Yer 0 
ohitGr. In any event, that c.iso was no authority for holding that 
a natural guardian could ho an agent within the meaning of sec- 
tion 19 of the Limitation Act. It was submitted that the cases 
in which it had been held that the manager of a joint family 
could make a valid ackno^Ylodgment stood on a peculiar footing. 
There the interests were all undivided and identical. 

In addition to the cases cited by the learned advocate for the 
appellants the following cases were also referred to and discussed: 
Baijonath Bram, QoenJciw Eem, Gltandra Bose (2), Lillcy v. Food 
(3), Lewin v. Wilson (4), Chliaio Ram v. BiUo AH (5), Sycd-ud- 
din Hossain v. Lloyd (Gj, Wajihun v. Kadir BuJtsh (7), Malta- 
rana Sri Ranmal v. Vadi Lai {S),Subramania Ayyar v. Arumn- 
gaGhGUy{9) and Ghinnaya Nayvdn v. Gurunaiham Ghetti (10). 

The Hon^ble Pandit Smidar Lai replied. 

Stanley, C.J. — This appeal was referred to a Full Bench in 
consequence of the conflict of -authority upon the only question 
involved in it, namely, whether a natural guardian of s minor 
is competent to give an acknowledgment so ns to give a fresh 
start for limitation within the meaning of section 19 of the 
Limitation Act. This section runs as follows ; — “ If before the 
expiration of the period prescribed for a suit or application in 
respect of any x^roperty or right, an acknowledgment of liability 
in resjieet of such property or right has been made in wu'iting, 
signed by the party against whom such xiro^jcrty. or right is 
claimed or by some^ person through whom ho derives title or 
liability, a new period of limitation, according to the nature of 
the original liability, shall be comxmted from the time when the 
acknowledgment was so signed.” Explanation (2) to the section 


(1) (1894) I. L, R., 17 All,,. 198. 

(2) (1906) 10 C. W. N., .959. 

(3) (1899) 2 Ch.. 107. 

(4) (1886) 11 A. C., 639. 

(6) (1898) I. L. R.; 28 Calc., 61, 


^6) (1883) 13 C. L., R., 112. 

(7) (1886) I. L. R., 13 Calc., 292. 

(8) (1896) I. L. R, 20 Bom., 61. 

(9) (1902) I. L. R., 26 Mad., 830. •> 

(10) (1882) I . L. R. , 6 Mad, 169. ‘ 
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as Mio receiver in Ghinnery v. Evans, is the creature of the Legis- 
lature and derives its authority by Statute. With due deference 
to the learned Chief Justice, I am wholly unable to agree with 
him that the Court of Wards was in any sense the agent of Raj 
Kunwar. It acted under the authority of the Legislature and not 
under the authority of llaj Kunwar or anybody else. It may Le 
that Raj Kunwar is a clerical error and that the ward Pirthi 
and not R.'^j Kunwar was intended. Then, adverting to the 
question whether a guardian can bo liis ward’s agent, he says; — 
“In ni)'' opinion he can be such an agent, if it can be said he is 
‘ duly authori;5od in that behalf’ and he is ‘duly authorized in that 
behalf,’ if, as between liiinsolf and his ward, he has a right to 
make the particular payment.” To determine this right wo must 
look to tl\o Guardians and Wards Act. It is provided by the 
27tli section of that Act that “a guardian of the property of a 
w'ard is bound to deal therewith as carefully as a man of ordinary 
prudence w’ould deal W’ith it if it were his own, and, subject to 
the provisions of this Chapter, he may do all acts which are 
reasonable and proper for the realization, protection and benefit 
of the property. Therefore in each case it must be seen whether 
the particular payment answers this description. If on the facts 
it appears that it does, then as to that payment the guardian is 
an agent of the minor duly authorized in that behalf, otherwise 
he is not.” Then, coming to tlie question whether a guardian’s 
signature to an acknowledgment has any operation under section 
19 of the Limitation Act, holding that Beti MaharanVs case was 
of special value ; as it w'as there evidently thought that the Court 
of Wards could give an acknowledgment, by parity of reasoning, 
he came to the conclusion that “a guardian can sign an 
acknowledgment for the purposes of section 19 of the Guardians 
and Wards Acts,” subject to the qualification that in each case it 
must be shown that the guardian complied with the conditions of 
section 27 of the Guardians and Wards Act and that in each case 
the guardian’s act was for the protection and benefit of the 
ward’s property. 

Now the suit of Ghinnery v. Evans arose under the Statute 
of Limitation, 3 and 4 William IV, Cap. XXVII, which requires 
that a payment, in order to take a case out of the Statute, must 
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relations, and of these the father and next to him the mother is 
the natural guardian. Under the Guardians and W ards Act a 
guardian stands in a fiduciary relation to his ward (section 20), 
and as regards the property of his ward he is bound to deal 
therewith as carefully as a man of ordinary prudence would deal 
with it if it were his own, and, subject to the provisions of the 
Act, he may do all acts which are reasonable and proper /or the 
realization, 'protection or benefit of the propertij. A natural 
guardian is a trustee with powers of management of his ward^s 
estate, and has as such very extensive powers. But the question 
before us is not, I think, one in which we have to determine so 
much the powers of a guardian as the relationship which subsists 
between a guardian and his ward. Whether in fact that relation- 
ship is, in any ease, the relationship of principal and agent. 
Unless the relationship of principal and agent subsists between 
a natural guardian and his ward, it seems to me that it would be 
difficult to hold that such guardian can be regarded as an agent 
within the meaning of section 19 of the Limitation Act. 

‘‘The relation of guardian and ward,’’ observed Lord 
Romilly, M. R, in Matthew v. Rrisc (1) “ is strictly that of 
trustee and cestui que trust. I look upon it as a peculiar relation 
of trusteeship, and this appears from the case of the Duke of 
Beaufort v. Berty. A guardian is not only a trustee of the 
property, as in an ordinary case of trust, but he is also the guar- 
dian of the person of the infant, with many duties to perform, 
such as to see to his education and maintenance.” Then he 
quotes Lord Macclesfield’s words, namely, “ that guardians were 
but trustees and that the jurisdiction of the Court was grounded 
upon the general power and jurisdiction which it had over all 
.trustees, and a guardianship is most plainly a trust.” The 
relation of a principal and agent is different. A good deal of 
the arguments addressed to us dealt with the powers of guardians 
and managers of Hindu families, and too little, I think, with the 
. words of the Statute which we have to interpret. I take the 
word “agent” and ask the elementary question — who is an 
agent? Story (8th Ed n., p, 2) defines agency thus; — “ In the 
common language of life he who being competent and sui juri^ 
(1) (1861) 14 Bear., 841, 
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ward's property. According to this view the guardian is not 
the duly authorized agent to give an acknowledgment on behalf 
of an infant, unless it can be shown by the party who relies on 
the acknowledgment that the guardian’s act was for the protec- 
tion and benefit of the ward’s property. As to the authority 
of the Court of W ards to give an acknowledgment, the learned 
Chief Justice was of opinion that the Judicial Committee 
considered that an acknowledgment by the Court of Wards 
would operate under section 19, and he seemed to think that 
there w^as a close analogy between the case of a guardian 
appointed under the Guardians and Wards Act and the Court 
of Wards, I confess that I am unable to see that there is any 
such analogy. The Court of Wards is created by Statute, and 
it performs, as it seems to me, the duties of the Sovereign as 
‘parens patriae and has very large powers under the North- 
Western Provinces and Oudh Court of Wards Act, III of 1899, 
which superseded the earlier Act to which the learned Chief 
Justice referred, namely, the North-Western Provinces Laud 
Revenue Act of 1873, as it also had under the repealed Act. 
Section 35 of the later Act provides that *'the Court of Wards 
can mortgage or sell the whole or any part of the property 
under its superintendence, and may give leases, and may 
generally pass such orders and do such acts not inconsistent 
with the provisions of this or any other Act for the time being 
in force as it may judge to be for the advantage of the ward 
or for the benefit of the property” J-n the earlier Act likewise, 
under section 203, the Court was empowered to do all such 
other acts as it may judge to be most for the benefit of the 
property and for the advantage of the disqualified proprietor.’’ 
In both these Acts very wide powers are given, not merely 
for the benefit of the property of the w'ard but also for his 
advantage. In the case of the Guardians and the Wards Act 
these wide powers are not given to a guardian. Section 27 of 
it only gives power to a guardian of the property to do all nets 
which are reasonable and proper for the realization, protection 
or benefit of the property.” It is hard to see how 
acknowledgment of a debt can be regarded as an act done for 
the protection or benefit of property. Then it is to be 


VOIi. XXX.] ALLAHABAD SERIES. 429 

not be actually appointed by the party .chargeable. In that 
case a payment made by a receiver appointed under the Irish 
Statute, 11 and 12 George III, Cap. X, was held to be a pay- 
ment which took the case out of the Statute of Limitation, 3 and 
4hYilliamIV, Cap. XXVil, which requires that such payment 
should-be made by the party chargeable or his agent. The 
learnedChief Justice also quoted the passage from the judgment of 
the Judicial Committee in Beti Maharani v. The Collector of 
EtawOfh (1), ending with the words: — '‘It is difficult to see how a 
sarharalikar not being guardian can be authorized to admit a per- 
sonal liability. Thepointhas not been carefully inquired into, and 
in the absence of accurate knowledge their Lordships will only 
say that Raj Kunwar’s (the sarbarahlcar^s) authority seems very 
doubtful,” and he says: — “It would be straining these word. s 
too much to spell out of them an authoritative pronouncement that 
the guardian of one under disability could be an agent for the 
purpose of the Limitation Act, but at least it is evident that such 
a proposition did not strike their Lordships as in any way prepos- 
terous.” In that case the acknowledgment relied on was by the 
Court of Wards exercising jurisdiction under the North-Western 
Provinces Land Revenue Act of 1873, Section 203 of that Act 
defines the Court’s power thus ; — “The Court of Wards shall have 
power to give such leases or farms of the whole or any part of the 
property under its charge and to mortgage or sell any part of such 
property and to do all such other acts as it may judge to be most 
for the benefit of the p^roperty and the advantage of the dis- 
qualified holder.’’ The learnedChief Justice in his judgment 
observes : — “There is nothing in the Act which could constitute 
the Court of Wards the pDerson against whom the debt was claim- 
ed ; therefore it is only as the agent for Raj Kuuwar duly 
authorized in that behalf that it could have signed the 
acknowledgment of the debt. The Court’s agency was manifestly 
not contractual, so that we have in this case a further warrant 
for considering (notwithstanding the decisions to the contrary) 
whether a guardian can be his ward’s agent for the purpjose of 
making a payment that will attract the consequences prescribed 
in section 20.” I may here point out that the Court of Wards, 
I (1) (1894) I. L. R. 17 All. 198. 
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personal signature by his ward, and therefore the question which 
we have to determine is whether a guardian is an “agent duly 
authorized in this behalf^ ” that is; to give ah acknowledgment. 
It seems to me that we must interpret “ agent in this section 
in its ordinary sense, that is, as a person employed by a compe- 
tent person to give the acknowledgment. In articles 89 and 90 
of the second schedule to the Limitation Act we find the word 
used in its ordinary sense, and it is to be presumed that the same, 
meaning was intended for it in every part of the Act. A guar- 
dian is not employed by his ward, and he has not, up to the 
])re3ent at least, been constituted by the Legislature his ward’s 
agent. Then an agent must be authorized to give the acknowledg- 
ment. The ward not being competent to appoint an agenc can- 
not give any such authority. A guardian, therefore, cannot, I 
think, be an agent within the purview of the section. In this 
case Musammat Sundar Dei, the mother and natural guardian 
of the minors, did not purport to give the acknowledgment as 
their agent, but as their guardian, and as such guardian, I am of 
opinion, she had no authority to give the acknowledgment. Sie 
was not an agent duly authorized to give it. 

But it is said that a minor may suffer grave injury if it he 
the case that his natural guardian cannot give an acknowledg- 
ment of a debt : that creditors will be compelled to take legal 
proceedings to enforce their rights to the detriment of the minor 
and his property. I do not aj)23rehend that any such serious 
consequences would arise. In any case of difficulty or doubt it 
is always open to the guardian of a minor to place the minor 
under the protection of the Court, and I am disposed to think 
that in the majority of cases the intervention of the Court would 
be not only desirable but in the highest degree for the interests 
of minors. If a creditor is forced to take legal proceedings for 
the recovery of a debt, then, upon the institution of a suit, the 
minor becomes a ward of Court and the Court when satisfied that 
the debt is bo'U.d and is owing' can pass such orders for the 
payment of it as it thinks fit, and protect the minor’s jjroperty so 
far as possible. It would be not unattended with danger to re- 
cognize a right in a Hindu mother as guardian of her infant sons 
to give acknowledgments of debts. A Hindu lady is as a rule 
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be made by, the party chargeable or his agent, and the question 
Was whether in that case the payment was so made. The pay- 
ment was made by a receiver appointed under the Irish Statute, 
11 and 12 Geo. Ill, Cap. X, which enacted that “ in all cases 
when One and a half years’ interest shall be due, the Courts of 
Equity upon application in the manner hereinafter mentioned, 
shall appoint a receiver to receive such parts of the rents of the 
mortgaged pjremises as shall be sufficient to pay such arrears of 
interest, and also the accruing interest of the said mortgage-money, 
from time to time, one half year when the other shall become due, 
until the whole of such interest due on' the mortgage shall be 
discharged.” The contest in that case was whose agent the 
receiver was, and it was held that the receiver was the agent of 
the mortgagor and that any payment made by him in pursuance 
of the order is payment in law by the legal agent of the 
person liable to pay. By the act of the Legislature the receiver 
was appointed the agent of the mortgagor for the purpose of 
paying interest. We get little help from this case. The 
learned Chief Justice indeed only relied on it as establishing 
that the relation of a principal and his agent who gives an 
acknowledgment of a debt due by the principal need not be 
contractual. As I have already pointed out, the relation of 
principal and agent is not necessarily contractual ; a person, to 
take a common illustration, may be appointed by power of 
attorney to do an act for another, and no contractual relationship 
arises. The receiver was by the Act of the Legislature 
appointed agent of the mortgagor to make payments of interest, 
and therefore the payment was binding on the mortgagor. There 
is no enactment of the Legislature that a guardian, wh ether 
a natural or a certificated guardian, shall be such agent. In 
the case of a certificated guardian the Legislature empowers 
such guardian to do such acts as are reasonable and proper for 
the realization, protection or benefit of the property of his ward. 
It does not prescribe that he shall be his ward’s agent for any 
purpose. He acts as trustee, not as agent. Then the learned 
Chief Justice holds that a guardian has authority to give an 
acknowledgment, not in all cases, but only in cases in which it 
is shown that his act was for the [protection and benefit of th^ 
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debt by the debtors or their agent duly authorized in that behalf^ 
the fact of the p^ment does not appear in the handvrriting of the 
person making it. It is manifest from the provisions of the sec- 
tion that the part payment must appear in the handwriting of 
the debtor or bis authorized agent. In the present case the pay- 
ment appears in the handwriting of the District Judge, who was 
certainly not the agent of the defendants. 

There remains the question of the acknowledgments made by 
Sundar Dei. If they are valid acknowledgments within the 
meaning of section 19, the claim is not time barred. As Sundar 
Dei did not obtain a certificate of guardianship, she must 
be deemed to have acted as the natural guardian of the 
minors. The question then arises whether an acknowledg- 
ment by the natural guardian of a minor is a sufficient ac- 
kno\Yledgmenl within the purview of section 19, and this is 
the main question to be determined in. this case. The 
course of rulings on the point is not uniform, and the question is 
not free fi'om difficulty. The Legislature proposes to solve the 
difficulty by au amendment of the Limitation Act and by declar- 
ing such acknowledgments to be valid. The determination of 
the question before us is therefore necessary only for the purposes 
of the present case and of cases similar to it. After giving tV.e 
matter my best consideration, I am of opinion that an acknow- 
ledgment by the natural guardian of a minor acting within the 
scope of his authority as guardian is au acknowledgment withiu 
the purview of section 19 and saves the operation of limitation. 
Under that section the acknowledgment must be made in writing 
and signed by the party against whom any property or right is 
claimed either personally or by an agent duly authorized in this 
behalf.^^ Is a natural guardian aa agent duly authorized within 
the meaning of the section ? It is contended that an agent must 
be appointed by the principal, .and as a minor cannot appoint an 
agent an acknowledgment of liability cannot be made on behalf 
of a minor. I am unable to agree with this contention. There 
may be an agent by operation of law. An agent has been defined 
to be “a person liaving express or implied authority to represent 
or act on behalf of another x^erson ” and “ the relationship of 
Xn’incipal and agent may arise {a) by express appointment by the 
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remembered that the powers of the Court of Wards are conferred 190 S 
by the Legislature and not by the • proprietor whose estate is Chaean 
under its manao-ement. It seems to me therefore that the case .Das 
oi Beti MaJiaTani y. The Gollector of Eidwcih throws but liltle Gaxa 
light on the question before us. Then the learned advocate for Ibasad, 
the appellants relied upon the largo powers which the manager 
of a joint Hindu family possesses in regard to the management 
of the estate of the joint family and the payment of debts. It 
appears to me that there is no close analogy between the case 
of such a manager and that of a natural guardian of a minor. 

The powers of a manager of a joint Hindu family are based on 
the oneness or unity of the family. The manager represents 
the common interests of the family, w'hich is regarded as a 
corporation, union and undivided interests being the rule. But 
such a manager is not an agent for the other members of the 
family. Their Lordships of the Privy Council thus defined his 
position recently : — “ Such a person is not the agent of the 
members of the family so as to make thorn liable to be sued as 
if they were the principals of the manager. The relation of 
such persons is nob that of principal or agent or of partners; it 
is much more like that of trustee and cestui que trusV^ — Anna 
Malai Chetty v. Murugasa Ghctty (1). 

How I have shown that the relation subsisting between a 
guardian and his ward is not that of principal and agent but 
that of trustee and cesitw que trust} that an agency can only 
exist by virtue of the express or implied assent of both principal 
and agent, except in certain cases of necessity, and that an 
infant cannot appoint an agent. What the powers of a 
guardian generally are is, I think, besid.e the question 
when we are called upon to interpret the meaning of a 
section such as section 19 of the Limitation Aot. The sec- 
tion gives a new starting point for limitation in a case 
where an acknowledgment of liability has been made in 
writing, signed by the party against whom property or a right 
is claimed, and the word signed is defined as meaning either per- 
sonally or hy an agent duly authorized in this behalf. It is 
obvious, as I have said, that signature by a guardian is nob a 

(1) (1903) L, R„ 30 I. A., 220, at. p. 228. i 
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appointed by the party liable for the debt, may still be his 
agents by operation of law. 

The natural guardian of a Hindu minor may do all acts which 
the minor himself could have done, if he were of full age, and 
the acts of the guardian would be binding on the minor, if they 
are for his benefit and advantage. A guardian is competent to 
sell and mortgage the minor’s property, if it is necessary to do so 
in the interests of the minor. The powers of a guardian under 
the Guardians and Wards’ Act are similar, and so are the powers 
of the Oourt of Wards. It is surely the duty of the guardian, as 
of the Court of Wards, to discharge the debts of the ward with the 
income of his estate, in whole or in part, or to pay interest as such 
in order to keep down the debt. If the guardian pays interest or 
makes part x^ayment, he does so in the interests of the minor ^ 
and such payments are binding on the minor. If the payment 
appears in the handwriting of the guardian it would, in ray 
ox»inion, save the operation of limitation under section 20 of the 
Limitation Act, the payment being one by an agent authorized 
to make it on the minor’s behalf. If the guardian can make 
part payments, he can also acknowledge a debt not already tiroe- 
barred, if it is in the interests of the minor to do so. As the 
guardian is not the party liable, he makes part payment or 
acknowledgment on behalf of his ward and therefore as his agent. 
And when such payment or acknowledgment is made for the 
benefit of the minor the guardian acts within the scope of his 
authority and acts as an agent duly authorized in this behalf. I am 
unable to see any distinction in pr\ncix>le between a part payment 
by a guardian and the acknowledgment of a debt by him. In my 
judgment Avhen a guardian acting within the scope of his autho- 
rity and for the benefit of a minor makes part payment, of a debt 
or acknowledges a debt, the part acknowledgment 

is by an agent duly authorized in this behalf and gives a fresh 
start for the computation of limitation. 

The weight of authority is in favour of this view. In Ghin-^ 
naya Ifayudu v. Ourunatham, Ghetti (1) it was held by a Full 
Bench of the Ma’dras High Court that the manager of a Hindu 
family has the same authority to acknowledge as he has to create 
(1) (1882) I, L. B., 6 Mad., 169. 
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‘pardanoLsliin and unacquainted with business, and so quite in- 
capable independently of others to protect the property of her 
minor sons. On whichever side, however, the weight of conven- 
ience lies, we are bound by the express words of the Statute, and 
I see no reason to resile from the view which was expressed by 
my brother Burkitt and myself in the case of Tilah Singh v. 
Ghhutta Singh (1). I would therefore dismiss the plaintiffs’ suit. 

Banebji, J. — This appeal arises in a suit brought by the 
plaintiffs appellants to recover money alleged to be due to them 
by Babu Lai, the deceased father of the defendants, who are 
minors. It is stated that the dealings between the plaintiff’s and 
Babu Lai continued till the 9th of February 1900. As the pre- 
sent suit was instituted on the 4th of August 1906, it was on the 
face of it beyond time. The plaintiff’s, however, invoke in aid 
certain payments and acknowledgments made after the death of 
Babu Lai, in order to take the case out of the operation of the 
Statute of Limitation, and the question before us is whether 
those payments and acknowledgments save the operation of limi- 
tation. 

It appears that after the death of Babu Lai, Mueammat 
Sundar Dei, the mother of the minor defendants, applied to the 
District Judge of Allahabad for a certiffcate of guardianship. 
Her application was granted on condition of her furnishing 
security. As security w^as not furnished no certificate issued. 
Meanw'hile the Court permitted Sundar Dei to sell the stock-in- 
trade of a shop which Babu Lai used to carry on in his life-time 
and the proceeds of the sale w'ere deposited by her in Court. A 
part of these proceeds were paid, under the orders of the Court, 
to the plaintiff’s on the -30th of September 1902. Musammat 
Sundar Dei, as guardian of the minors, also acknowledged liabi- 
lity for the debt due to the plaintiff’s. The plaintiff’s rely upon 
this payment by the Court and the acknowledgments made by 
Sundar Dei. ' 

As for the payment, it cannot in my opinion be of any avail 
to the plaintiffs. It was not a payment of interest as such with- 
in the meaning of the first paragraph of section 20 of the Indian 
Limitation Act, and even if it was a payment of a part of the 
(1) (1904) I. L, E., 28- All., 598, 
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defendants not acknowledged the debt due to the plaintiffs, 
property of the minors would at once have been sold, whereas 
the petition ofSundnrDei, dated tl)o4th of September 1902, sho 
a portion of the interest was remitted and the minors were sah 
have benefited to tho oxtentof Rs. 1,441-7-0. This benehfc 
minors w’ould not have obtained save for the action taken by tl 
mother and, guardian. It is difficult to see how this benefit co 
bo obtained by obtaining a certificate of guardianship and plac 
tho minors under tho protection of tho Court. In the present £ 
Sundar Dei did apply for a cortificato of guardianship, but 
was unable to furnish security ns required by tho Court and the 
fore tho minors could not bo placed under tho protection of 
Court. Upon tlio ovidonco on tho record I am of opiniou t 
tho acknowledgment of tho debt duo to tbo plaintiffs by the mot 
and guardian of tho minor dcfondnnts was for their benefit, a 
it was not even hinted in tho argument before ns that it was ] 
so. No usoful purpose would thoref ore bo served by asking i 
Court below to find whether tho acknowledgment was benefic 
to tho intorosts of tho minors. In my judgment the aclcno 
lodgment made by Sundar Dei saves the operation of limitaliti 
under section 19 of the Limitation Act, and the Court below w 
wrong in dismissing tho suit on the ground of limitation, 
would therefore nllosv tho appeal, and, setting aside tbo decree 
tho Court below, remand tho case to that Court under section f 
of the Code of Civil Procoduro for trial of the other issues rai 


by tho defendants 

Biohaeds, J. — Tl)is was a suit to recover a sum of . 
3,358-9-3 against the minor defendants as heirs and repres( 
fatives of one Babu Lai, deceased. The facts are not dispui 
and are shortly as follows : — 

Tho plaintiffs advanced to Babu Lai, the father of the deft 
dants, a sum of Rs. 35,062-4-3 bearing interest at the rate of 
annas per cent, per mensem. During his life-time Babu Lai p: 
up Rs. 32,350-8-0 leaving Rs, 4,221-8-0 still due for princi] 
and interest at his death. Babu Lai was possessed of a considi 
able amount of property, and he died on the 6th of March 19( 
leaving his minor sons, the defendants, and his widow Musamm 
Sundar Dei him surviving. Tlie minor defendants becai 
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principal ; (b) by iraplication of law from the situation of the 
parties ” (Bowstead’s Digest of the Law of Agency, pp. 1 and 
11). That it is not necessary that an agent mast be appointed 
by the principal is manifest -from the fact that a receiver, an 
executor, the manager of the Court of Wards and the manager of 
a joint famil}’^ can be regarded as agents. And it has been held 
that these persons are compDetent to make part payment or to 
acknowledge a debt which would bind a minor or a ward or the 
estate in charge of the receiver or executor. In Ghinnery v. 
Svans (1) it was held that payment by a receiver in charge of 
the estate of a mortgagor is“ jDaymentin law by the legal agent 
of the person liable to pay.” In Beii Maharani v. The Gollec- 
tor of Etawah (2) their Lordships of the Privy Council were of 
opinion that an acknowledgment by tbe Court of Wards saves 
limitation. They observe: — • “ If there has been a valid ac- 
knowledgment by Ajudhia and also by the Court of Wards, as 
contended, the right of suit is saved.” Farther on they say : — 
“ It is difficult to see how a sarbarahkar, not being guardian, can 
be authorized to admit a poersonal liability, ” and they hold that 
the act of the Court of Wards would bind the ward (p. 208). The 
Court of Wards not being the party liable for the debt, an ac- 
knowledgment of debt by it such as saves limitation can only be 
an acknowledgment as agent of the ward. This Court has held 
in Kavfda Kuar v. Sar B'BiOji (3) that an acknowledgment by 
the Court of Wards gives a fi*esh start for the computation of 
limitation. It has also been held that the manager of a joint 
Hindu family can validly acknowle Ige debts on behalf of 
minor members of the family. As under section 21 of the 
Limitation Act an acknowledgment by one of several partners 
does nob save limitation against another, an acknowledgment 
by the manager of a joint Hindu family cannot be regarded 
as an acknowledgment by a partner, and can only be deemed 
to be an acknowledgment by a a agent. The manager of a 
joint Hindu family is no doubt something more than a mere 
agent, but for the psnrposes of an acknowledgment under the 
Limitation Act his act can only he that of an agent. It is 
clear that the persons referred to above, none of whom were 
(1) (1884) 11 H. L. C., 116. (2) (1894) I. L. R., 17 All., 198. 

(3) Weekly Notes, 1888, p. 187, 
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were acting bond fide in the interests of the minors and their 
property. The minor defendants plead limitation, and say that 
they are not bound by the acknowledgments made by their 
mother. Musammat Sundar Dei was the natural guardian of 
the minors according to Hindu law. Beyond all question she 
acted throughout in the interests of the minors. If the debt had 
not been reduced and if the guardian had not made aokuowledg- 
ments, but had taken up a hostile attitude and put the plaintiffs 
at arm’s length, the latter would unquestionably have at once 
sued the minors. The mother was anxious, and properly anxious, 
to avoid a suit by the plaintiff's, and for this reason she entered 
into the negotiations in the course of which the payments were 
made and the acknowledgments were given, and as the result a 
suitjwas averted. I hold that Musammat Sundar Dei acted in the 
interests of and for the benefit of the minors whose natural 
guardian she was. 

According to Hindu law the powers of a natural guardian 
acting w the management of the minors’ and in the 
interests of the minors are practically unlimited. The guardian 
can sell or piorbgage the minors’ property, and in my opinion a 
natural guardian could certainly legally pay a debt of the minors 
and obtain a good discharge. Indeed, it seems to me that if a 
natural guardian neglected to pay a just debt of the minor and 
allowed a suit to be brought he would be acting contrary to his 
clear duty. Section 20 of the Limitation Act provides that when 
interest on a debt or legacy is before the expiration of the pre- 
scribed period paid as such by the person liable to pay the debt 
or legacy or by his agent duly authorized in this behalf, or when 
part of the principal of a debt is before the expiration of the pre- 
scribed period paid by the debtor or by his agent duly authorized 
in. this behalf, a new period of limitation should be computed. 
Provided that in the case of part payment of the principal of the 
debt the fact of the payment appears in the handwriting of the 
y)erso'3^ making the same. As already pointed out, the learned 
’ advocate for the plaintiff’s does not rest his case on section 20, 
but I quote the section as I think a consideration of its provi- 
sions helps us to consider the provisions of the preceding section 
J9, Had Musammat Sundar Dei made a pay’-ment of interest as 
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a debt, and tins, as I have shown above, he can do as agent ot the 
other members of the family and not as partner. 

In Sohhanadri Apioa Bau v, Sriramulu (1) a Bench of the 
same Court presided over by Muttusami Ayyar, J., held that a 
guardian has authority to acknowledge a debt on behalf of the 
minor. In Kailasa Padiachi v. PonnuhanniL (2) the same 
learned Judge expressed the opinion that a guardian is legally 
competent in the ordinary course of management either to ack- 
nowledge a debt due by his or her ward or to make a part payment 
or to pay interest.” A similar view was held by Sir Arnold 
White, ,C. J., and Benson,!., in Suh'amania Ayyar v. Avamnya 
Qhetty (3). 

A Full Bench of the Bombay High Court held in Annapa- 
gauda Sangadigyapa (i) that a guardian appointed under the 
Guardians and Wards Act can sign an acknowledgment of liability 
provided it be shown that the guardian’s act was for the protec- 
tion or benefit of the ward’s property. An earlier ruling to the 
contrary was overruled. 

The Calcutta High Court in two cases held the contrary view, 
but in the recent case of Narendra Nath Saricar v. Bai Gliaran 
Haidar (5) Bampini and Pratt, JJ., held that a guardian of a 
minor is an agent duly authm/.ed to pay interest upon a debt due 
by the minor. It is difficult to follow the reasoning by which the 
learned Judges distinguished the case of part payment from that of 
acknowledgment in the case of a guardian. If a guardi.an is the 
min jr’s authorized agen t in the one case he must be so in the other. 

The only case in this Court which is against the appellant’s 
contention is that of Tilak Singh v. GhhuUa Singh (6) in which 
it was held that part payment by the mother and natural guardian 
of a minor is not a payment by an agent within the meaning of 
section 20 of the Limitation Act. With great respect for the 
learned Judges who decided that case I am unable to agree with 
them. 

That an acknowledgment of a debt by a guardian may be for 
the benefit and advantage of a minor can admit of no doubt. The 
present case is an instance in point. Had the mother of the 


(I) (1893) I. L. R., 17 Mad., 221. 

(2i (1894) I, L, R„ 18 Mad.. 456. 

(3) (1902) I. L. R., 26 Mad,, 330^ 


(4) (1901) I. L. R., 20 Bom., 221, 

(5) (1902) I. L. R., 29 Oalc.. 647. 

(6) (1804) I, L. R„ 20 All,, 698, 
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•Construction that ought to be given to section 19 different to' the 
contruclion that ought to be given to • section 20 in the case of 
notion through agents. The word was only introduced for the 
purpose I have mentioned and to draw a contrast between a 
person acting without an agent and a person acting through an 
-agent. ... . 

It is contended* on ' behalf of the defendants that a minor ' 
cannot appoint an agent, and that therefore, no matter how 
■bond fide -and beneficial the aotion of their natural guardian may 
have been, they are not bound by her acknowledgment. A minor 
-cannot himself appoint an agent, but the question is — can there 
;be no legally constituted agent within the meaning of the section 
-without appointment? Suppose Babu Lab had died, leaving (as 
he did) a debt due to the plaintiffs and a widow and minor sons, 
and suppose in order to avoid a suit the widow as guardian of 
•the minors had regularly paid the interest as such, surely the 
assets of the deceased in the hands of the minors would be liable 
for the debt of the deceased and the ■ creditors could rely on the 
provisions of section 20 without having occasion to institute a 
suit the moment Babu Lai was dead. . If such a payment 
would bind the minors, it could only bind them because the 
action of their guardian was either in the eye "of- the law 
their action or because she was their legally authorized agent 
within the meaning of the section. If such a payment 
would bind the minors, in my opinion they az’e equally bound 
by their guardians’ acknowledgment, provided it was given 
for their benefit. The only distinction in ray opinion is that 
a part payment of piincipal or the payment of interest would 
perhaps more frequently be considered for the benefit of a 
minor than the giving of an acknowledgment. This, how- 
ever, has nothing to do with the construction of the section. 
Whether a particular act was or was not for the benefit of 
the minor is an inference to he drawn from the facts and 
circumstances of each case. There would be hardly any difier- 
ence between one isolated payment of interest just before the 
expiration of limitation and a written acknowledgment given 
on a similar occasion ; and yet both might be for the benefit of the 
Aninor. It clearly appears from the judgment of their Lordships 
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entitled to the property left by Babii Lai as his heirs'. The decree 
olaimed is only against the assets of the deceased in the hands 
of ■ the minor defendants. The plaintiffs do not seek to make 
the minor defendants personally liable. Musammat Sundar 
Ddi applied for a certificate of guardianship of the minors, 
and her application was granted by the District Judge of Allah- 
abad, but subject ti a condition that the would give security for 
the due adminis'-.ration of the property of the minors. Mus- 
ammat Sundar Dei was never ablet) fulfil the condition as to 
security, with the result that her appointment fell through and 
we must regard her as simply the natural guardian of the minors. 
Meantime efforts were being made to arrange the debts due 
to the plaintiffs and others. Musammat Sundar Dei presented a' 
petition to the District Judge clearly admitting the debt. Babu 
Lai had carried on a shop business in his life-time, and Musam- 
mat Sundar Dei, with the approval of the District Judge, sold 
some of the property. The amount realized was' brought into 
the Court of the District Judge, and on the application of Musam- 
mat Sundar Dei was paid over to the plaintiffs in reduction of 
their debt. In the course of these proceedings Musammat Sundar 
Dei more than once admitted the debt. The plaintiffs abandon- 
ed part • of the interest due, and the debt was thus reduced by a 
sum of Bs. 2,003-6-1. This payment was made before the 
period of limitation had expired and within three years of the 
institution of the suit. The debt was no doubt reduced both as 
to principal and interest, but the fact of the part payment of the 
principal does not appear “ in the handwriting ” of Musammat 
Sundar Dei, and the learned advocate for the appellants did not 
contend that the facts amounted to a payment of interest 
as such ” by'Musammat Sundar Dei and was apparently content 
to rest his case on the provisions of section 19 of the Limitation 
Act, Musammat Sundar Dei on behalf of the minors on num- 
erous occasions admitted the debt due to the plaintiffs, and it is 
not disputed that, if her acknowledgment could legally bind the 
.minors, the acknowledgment which she in fact made was amply 
sufficient to prevent the debt being barred by limitation. The 
proceedings in the District Judge's Court were not regular, and 
‘■I only refer to them because they demonstrate that all parties 
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a Hindu family can be the agent” within the meaning of the 
sections, of a minor member of the family, I can see no reason 
■why the natural guardian may not be the agent also. These 
cases and the opinion of their Lordships of the Privy Council 
show that there may be an agent ■within the meaning of the 
sections who has not been actually appointed by the person 
liable. In the Full Bench Case of Anna^agauda Tamman- 
gauda v. Sctngadiyapa (1) it was held that a guardian appointed 
under the Guardians and Wards Act could both pay interest, 
make apart payment or give an acknowledgment. In AamZa 
Kuar V. H(IT Sahcci (2) it was held that the Collector in a case 
under the management of the Court of Wards could give an 
acknowledgment. Edge, G.J., says : — “ He ” (the Collector) 
was the person who represented the minor defendant and the 
estate.” The natural guardian of a minor Hindu is, in my 
opinion, entitled by law to act on behalf of the minor in the 
management of his property, and the act of the guardian, if it is 
for the benefit of the minor, binds the estate of the latter. In 
the present case the acknowledgment by Sundar Dei was for the 
benefit of the minors and they are bound by it either as their 
own act ” or as the act of the person whom the law authorizes to 
act in their behalf, that is, of their ‘‘agent duly authorized.” 
I think in the circumstances of the present case the acknowledg- 
ment of Musammat Sundar Dei binds the estate in the hands 
of the defendants as an acknowledgment within the meaning of 
section 19 of the Limitation Act. I would allow the appeal with 
costs and remand the case. 

By the Court. — The opinion of the majority of the Bench 
being that the case should be remanded under section 662 of the 
Code of Civil Procedure, we allow the appeal, set aside the decree 
of the Court below and jemand the case under the provisions of 
that section with directions that it be re-admitted in the file of 
pending suits and be disposed of according to law. Costs here 
and hitherto will abide the event. 

Appeal decreed and cause remanded. 

(1) (1901) I. L. B., 26 Boni., 221. (2) Weekly Notes, 1883, p. 187. 
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such, or if tke fact of part pay meat of the principal appeared iu 
her bandwriting, I think it could hardly have been said that the 
payments were not made hy the duly authorized agent of the 
minors within the meaning of the section. The guardian was 
the person empowered hy Hindu law to manage the minors’ pro- 
perty, and in a case like the present with a duty to make the 
payment. ^Indeed, it seems to me that it might well be said that 
the act of the guardian was in law the act of the minors them- 
selves. I think it necessary that we should remember that we 
are applying the provisions of an Indian Act to a state of .facts 
which could never arise in England, but which must arise every 
day in India. Under the Law in England the entire estate of a 
deceased person vest? in his executor or administrator, and the 
executor or administrator, although he may have no beneficial 
interest whatever in the e5tat9, is bound to pay the debts 
of the deceased to the extent of the assets and can certainly 
make a part payment or give an acknowdedgment so as to prevent 
a debt being barred by limitation. It ■would make no difference 
that the persons beneficially interested in the estate were minors 
or under any other disability. We must, however, assume 
that under the circumstances of the present case the plaintifis can- 
not claim the benefit of section 20. 

Section 19 provides If, before the expiration of the period 
prescribe! for a suit, an acknowledgment of liability has been 
made in writing signed by the party or by some person through 
whom he derives title, a new period shall be computed.^’ Two 
explanations follow, and explanation 2 is as follows ; — 

‘‘ In this section signed means either personally or by an' 
agent duly authorized in this behalf.” 

■■ It may he noted that the word agent ” only appears in the 
explanation, it does nob appear in the section proper. The old 
Act XIV of 1851 did not contain explanation II. It is clear 
therefore that explanation II was added to the section not for 
the purpose of restricting the section as it originally stood, but to 
point out that the acknowledgment mentioned in the section 
might not only he signed by the 'person hut might also be signed 
by a lawfully authorized agent. I do not think that the word 
personally in explanation 2 of section 19 renders the 
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The claim was resisted on the ground that the. plaintiflF had no 
proprietary right and that the defendant was in adverse pro* 
prietaiy possession. The Court of first instance decree! the 
claim in part and this decree has been affirmed by the lower 
appellate Court. The learaed Judge was of opinion that, having 
rega-d to section 201 , sub-section (3), of the Agra Tenancy Act, 
the Court could not go behind the entry in the revenue record 
and was not competent to try the question of proprietary right 
raised on behalf of the defendant. The correctness of this 
decision is impugned in this appeal. Section 201, of the Agra 
Tenancy Act provides for suits for profits brought.by two descrip- 
tions of plaintiffs : (1) those whose names are not recorded as 
having the proprietary right entitling them to bring the suit, 
and (2) those whose names are so recorded. As regards the first 
class of persons the section provides that the Court shall proceed 
in the manner directed in section 199, that is to say, it may either 
require the plaintiff to institute a suit in the Civil Couit to 
establish his right or it may determine the question of title itself, 
constituting itself for that purpose a Civil Court, the defeated 
party having a right of appeal to the District Judge or the High 
Court as the case may be. In the ease of a plaintiff whose name 
is recorded, the section provides that the Court shall presume that 
he has such right. But it further provides that in such a case 
a suit may be brought in the Civil Court to establish that the 
•plaintiff has not such proprietary right. It; is thus clear from the 
proviso that if the plaintiff is a person whose name is recorded in 
the revenue papers it is for the defendant to bring a suit in the 
Civil Court to have it established that the plaintiff has no such 
right, it seems to me that the object of the section is that when 
the name of the plaintiff is recorded in the revenue papers, the 
Com*t is bound tolpresume that he has the right to sue, and the entry 
'of his name should be regarded as sufficient proof and the Court 
should not go behind it in order to determine the question of 
the plaintiff’s proprietary title, the remidy of the defendant 
being a civil suit. If the defendant can disprove the plaintiff’s 
title in the Bevenue Couit aud that Court can try the question 
of title, the proviso is superfluous. Under sections 44 and 67 of 
the Land Beyenue Act (^Ho, III of 1901) an 9 ntry in the revenue 
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of the Prit^y Council in the case of Beti MaJmrdoii v; The 'O'olr 
lector of -Etawah (1) that their Lordships were of opinion that 
the acknowledgment of the Collector acting' on behalf of the 
Court of Wards would binl a minor whose estate was under- the 
management of the Court. , ; ’ ' 

In such a Case it seems to me that the Collector must be 
regarded as the agent appointed by law to act for the minor or 
(which is really the same thing), the act of the Collector must be 
looked upon as the act of the minor. If an Act of the Legislature 
can confer such a power on the Collector, I can see no reason why 
the same power is not included in the wide powers vested by 
•virtue of Hindu Law in the guardian of a minor acting for his 
benefit. It, Was held in the case of Narendra Nath Scirhar v. 
Mai 'Gharan Haidar i^) that a certificated guardian is an agent 
duly authorized to pay interest on a debt within the meaning of 
section 20. A distinction was drawn by the learned Judges 
between the power of a certificated guardian under section 20 
and under section 19. That distinction cannot be drawn 
in the present case, because Musammat Sundar Lei is not a mere 
certificated guardian with the limited powers of such a guardian. 
She is a natural Hindu guardian with the extensive powers 
of such-a guardian, and she was in my opinion acting for the 
benefit of the minors when she’'gave the acknowledgments. 

It has been held in numerous cases that a manager of a joint 
Hindu family can give a binding acknowledgment even where 
minors are concerned. It would indeed be a inconvenient state of 
things if the manager of a joint Hindu family could not make a 
part payment of principal or a payment of interest so as to bind 
' minor members of the famll3^ It is urged that the position df 
the manager of a Hindu family is different from the position of 
a guardian, and he can give an acknowledgment or make a 
payment because of the joint nature of the family and estate. 
This cannot be the rejison, because ' section 21 of the Limitation 
Act provides that nothing in sections 19 and 20 renders one of 
sevpral joint contractors, partners, etc., chargeable by reason only 
of a .written acknowledgment signed or a‘ payment made by or 
by the agent of any other or others of them. If the manager of 
(1) (1894) I. L. E., 17 All., 198, at p. 208. { 2 ) (1902) I L. E., 29 Calc., 647. 
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presume that be has it and should leave it to the defendant- to 
have the question of title tried in a Civil Court, the object of the 
Legislature was clearly to declare that for the purposes of the 
suit in the Revenue Court the entry should Ije regarded as suffi- 
cient proof and the Court should not go behind it. That such 
was the intention would be abundantly manifest if it were 
permissible to ua to refer to the report of the Select Committee 
on the Bill which afterwards became' A.ct No. II of 1901. 
Apart, however, from this, the whole context of the section 
and the policy of the Act lead, in my opinion, to only one 
conclusion, namely, that the Revenue Court should not go 
behind the entry. In the case of a person whose name is 
not recorded, the Act provides that the question of his title 
should be tried by only one Court, namely, either by the 
Civil Court or the Revenue Court, which may constitute itself 
a Civil Court. I fail to see why in the case of a plaintiff 
whose name is recorded two remedies should have been given 
to his opponent, namely, a remedy of trial by the Revenue 
Court and a suit in the Civil Court. lii the suit in the Civil 
Court the decision in the Revenue Court will be nugatory 
and of no value. Such certainly could not have been the 
intention of the Legislature. The view I have expressed 
above was held by my brother Richards and myself in the case 
oiNiaz AH Khan v.Oovind Ram (F. A. f. O. No, 70 of 1904, 
decided on the 22nd of May 1905).* The same view was taken 
by my brother Richards in his dissentient judgment in the case 
oi DhanJca v. Umrao Singh (1) and recently by Mr. Justice 
Karamat Husain in Ear Prasad v. Syed Muhammad Baqa/r 


•The judgment in this case was as follows 

BaXEEji and Riohaeds, JJ. — This was a suit for profits by a person 
who is recorded as having ^the proprietary right entitling him to claim 
profits. Under sub'section (3) of section 201 of the Tenancy Act of 
1901 the Court shall presume that such a person has a proprietary 
right. The defendant is competent to sue in a Civil Court under the 
proviso to that sub-section to establish that the plamtifi has not the 
proprietary right claimed by him. The Court below was therefore right in 
remanding the case to the Court of first instance, and we dismiss this appeal 
■ with costs. 


(1) Weekly Notes., 1907, p. ^8. 
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APPELLATE CIVIL ’ 


1903. 


Heforc if)'. Justice Hanerji and Ur, Justice IRichards^ 

BECHAN SIXGH (Defend ast) «. KARAN SINGH (Plaintiff).* 

Act (Local) 2Jo. II of [Agra Tenancy Act), section 201 — Act No. I of 

1872 (Indian Evidence Act), section i—Ecidence - Tresunijdion— Record 
of plaintiff's name as a co-sJiarcr. 

ifeW on a consti'iiclioa of section 201 of the Agra Tenancy Act, 1901, 
that the words “ if in any suit instituted under the provisions of Chapter XI 
.... the plaintiff is recorded ^ns having such proprietary right, the 
Court shall prosumo that he has it ” moan that, so far ns tho‘,Hovcnuo Court 
is concerned, such Court is bound to presume in favour of tho plaintiff, and it 
is for the defendant " to establish by suit in tho Civil Court that tho plaintiff 
has no such proprietary right.” Dhania v. Umrao Singh (1) and Lit 
Kutnoar v. Udai Ram (2) dissented from. Tho judgment of Riclmvds, J., in 
LTianlci v. Umrao SingJt (3) followed' Eanaari Lai v. Riadar li) 'e.tplninod. 


The plaintiff in tliis cas3 sned as mortgagee of a 2^ biswa share 
in mauza Larhapur, pargana Imratpnr, ti recover from the defen- 
dant, the lamhardar of the village, his share of profits for the" 
years 1309, 1310 and 1311 Fasli. The plaintiff was recorded in 
the khewat as morfcg.'tgee. Tlie defendant resisted tho suit upon 
various grounds, but mainly upon tho ground that tho plaintiff 
was not, and had nob been for more than 12 years before suit, 
in po3ses.3ioa of the share in quoatioa, and that the defendant was 
in adverse proprietary possession. Tho Court of first instance 
(Assistant Collector of the first class) gave the plaintiff a decree. 
The defendant appealed, Tho District Judge dismissed the' 
appeal, holding that, according to section 201 of the Agra 
Tenancy Act, 1901, the Revenue Court was bound to presume in 
favour of the plaintiff’s title, leaving to tho defendant his remedy 
in the Civil Court. The defendant thereupon appealed to the 
High Court. 

Babu Surendra Nath 8m, for tho appellant. 

Munshi Gulzari L%1, for the respondent. 

Banbrji, J. — This appeal arise.s in a suit for profits brought 
against the lamhardar by the mortgagee of a recorded co-sharer. 
The name of the plaintiff is also recorded in the revenue papers. 


*Secoi^ appeal No. 1100 of 1905 from ii decree of H. W. Lylo, Disbriefc 
Lioge of larrukbabad, dated the Ist of August 1905, confirming a decree of Avadb 
Behan La],- Assistant Collector of Earruhhabad, dated the I7th of May 1905. 

I’ <3) Weekly Notes, 1907, p. 43. 

(2) (1806) I. L. R.i 29 All., 148. (4) (1906) I. L; R., 29. AllJ 168, ' 
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which I was a party. In that case the District Judge had held 
that it was for the plaintiffs 'to show that they or their predeces- 
sors in title had within 12 years collected the profits. From this 
view we dissented, and we pointed out the provisions of section 
201. No doubt in the judgment the following woi’ds occur c-r- 
“ it was for the defendant to rebut the presumption the law 
( raised in the plaintiff’s favour.” As regards this, I may observe 
that the question whether the presumption under section 201 
was a rebuUable presumption or not was not discussed a id this 
observation was only an obiter dietum. However, on full consi- 
deration I think it was erroneous. In my judgment the conclu- 
sion at which the Court below arrived is right. I would accord- 
ingly dismiss the appeal with costs. 

Richards, J.— The learned District Judge dismissed the 
appeal in the Court below on the ground that on the true con- 
struction of section 201, siib-section (3), of the Agra Tenancy Act, 
the plaintiff being recorded as having proprietary title was en- 
titled to a decree. I entirely agree with the decision and reasons 
given by the learned District Judge. A difficulty, however, 
arises by reason of the fact that a contrary view was taken by a 
Bench of this Court in the case of Dhanka v. Umrao Singh (1). 
My learned colleague has referred to the various cases in which 
the construction of section 201 of the Act has been considered, 
and it seems to me that we are entitled, having regard bo the con- 
flict of authority, to consider the provisions of the section without 
feeling bound by any previous decisions. The case of Dhanka 
V. Umrao Singh was heard in the first instance by Knox, J. and 
myself. In the course of my judgment I gave at some length 
my reasons for holding that under the provisions of sub-section 
(3) of section 201 a Revenue Court could not go behind the entry 
in the khewat reaording the plaintiff’s proprietary title. The 
judgment is reported in the "Weekly Notes, 1907, p. 43. I en- 
deavoured to point out that if the Legislature intended that the 
entry should merely raise a <primd facie case in favour of the 
plaintiff, the whole sub-section was quite meaningless and super- 
fluous. Sections 44 and 57 of the Revenue Act had already 
made entries of this nature primd facie evidence, and it was 

(1) (1907; I. L, R., 30 AI1./.E8. 
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registers and in the record of rights is pH'urA facie evidence 
of what it records, and any one disputing it has the right to sue 
in the Civil Court to establish his right. Those sections would 
give to the defendant all the remedy that he might be entitled 
to, and therefore the whole of clause (3), including the proviso, 
would be unnecessary and superfluous. Any other view would 
lead' to anomalies. If the plaintiff’s name is not recorded, the 
Revenue Court has the option of not trying the question of title 
and may refer the plaintiff’ to the Civil Court. But, according^ 
to the contention of the appellant, if the name of the- plaintiff is 
recorded, the Revenue Court has no option, but must try the 
question of title. Again, if the decision of that question by the 
Revenue Court is adverse to the plaintiff, he has under the 
proviso no right of suit in the Civil Court. So that the defen- 
dant has two remedies open to him, whilst the plaintiff has only 
one. Surely that could not have been the intention of the 
Legislature. It is contended that the words ^ shall presume’ in 
section 201, sub-section (3), must be read as having the same 
meaning which is given to those words in the Evidence Act. 
In my judarmsnt that was n it the intention of the Legislature, 
because we find that in the Tenancy Act and in the cognate Act 
No. Ill of 1901 where the Legislature intends any entry to be 
primd facie evidence of what it records, it uses the words 'luntil 
the contrary is proved.” I may refer to section 108, sub-section 
(2) of the Tenancy Act and sections 44, 57 and 84 of the Land 
Revenue Act. It is true that in section 9 of the Tenancy Act, 
it is provided that certain entries shall be conclusive proof of a 
person being a permanent tenure-holder or a fixed rate tenant 
. or not as the case may be, but it must be borne in mind that the 
two Acts were not drawn up with as much care and precision as 
they should have been. Furthermore, it seems to me that in sec- 
tion 201, sub-section (3), it could not be declared that the record 
of the plaintiff’s name should for all purposes be conclusive proof 
of the plaintiff’s title, because the proviso to that very section 
enables the defendant to bring a suit in the Civil Court to have 
the question of title tried and the correctness of the entry tested. 
Therefore when in sub-section (3) the Legislature provided that 
if the plaintiff is recorded as having the right, the Court should 
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grav 0 reason for interpreting the words * shall presume ’ as equiva- 
lent to the words * shall oonclusively presume’ ? ” I think that 
there are grave reasons for holding that a Revenue Court, in 
suits instituted under the provisions of Chapter XT of the Act, 
should -not go behind the record of the proprietary title of the 
plaintiff. The clear intention of the section itself is one reason 
which would be defeated by any other construction. The section 
provides the course the Court is to adopt — (1) in the ea-se of a 
plaintiff who is not recorded, and (2) in the case of a plaintiff who 
is recorded. Sub-section (3) is without object or meaning if the 
Revenue Court is to go behind the entry, and renders two conflict- 
ing decisions possible. The learned Judges say : — “The question 
is by no means free from diffioulty ” and towards the end of the 
judgment on the whole we see no reason for giving conclusiveness 
to a presumption where the Legislature has not in express terms 
done so.” It seems to me that the learned Judges formed no 
very strong opinion contrary to the opinion that we tooic in the 
case of Nidz AZi Khctn v. Gohind Rctnif and which we still 
hold after further consideration. The decision seems to me to be 
based upon the definition of the words ‘ shall presume ’ in the 
Evidence Act. There is no similar definition in the Agra Tenancy 
Act. The whole object of section 201 of the latter Act and the 
proviso to sub-section (3) clearly show, I think, that the meaning 
given by express definitiou in the Evidence Act to the expression 
‘ shall presume ’ cannot be given to the same words in section 201, 
sub-section (3), of the Tenancy Act. A perusal of the provisions of 
the Revenue Act clearly shows that it was the inteutioa ©f the 
Legislature to make the records in the revenue registii’S and 
record of rights as accurate and as valuable as possible. EM>orate 
provisiouB are made for their preparation and correction, and it 
certainly is npt unnatural bo suppose that the Legislature intended 
by sub-section (3) that in a Revenue Court these records should 
be deemed conclusive in certain specified suits, namely, in suits 
instituted under the provisions of Chapter XI of the Act. The 
value and efficacy of these records will be much enhanced if pres- 
sure is brought to bear on persons entitled to proprietary rights 
to have such rights recorded. In section 108, sub-section (2), a 
receipt is made faoie evidence of an acquittance fn full 
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(S. A. No. 152 of 1907, decided on the 21st of April 1908).* 
The opposite view was held bj Mr. Justice Knox in Bil Kunwar 
V. Udai Bam (1) and also in his judgment in Dhanlca v. Umrao 
Singh. In the same case it was held in appeal under the Let- 
ters Patent (2) that the presumption enjoined by section 201 
is not conclusive, but may be rebutted by evidence offered to 
the contrary. With great respect, I am unable to agree with the 
decisions in the cases in which the contrary has been held. It 
appears to me that in those cases the connderations to which I 
have referred above were not given due weight. In the case 
last mentioned there is no reference to the proviso to section 201, 
on which the decision of the question entirely depends. We 
have been referred to the case of Banwari Lai v. Niadar (3), to 
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• The judgment in this case was as follows : — 

KabaiiAT HtrsAiK, J. — This was a suit instituted by Har Prasad and 
others under section 165 of the Agra Tenancy Act for thoir share of the pro- 
fits for 1311 Fasli. The allegation in the plaint was thit they were co- 
sharers in the mahal gulahi tojtho extent of two biswas out of 9 bisw-ss, 10 
hiswansis, 8 kachwansis and 12 tanwansis. One of the pleas raised in defence 
by the defendants was that the extent of the share the profits of which wore 
claimed was not correct. The Court of first instance found that the correct 
amount of the share was 1 biswa, 18 biswansis, 1 kachwansi and 18 tanwansis 
and gave a decree for the profits of that share. The plaintifl;s appealed to the 
learned District Judge of Moradabad. The first ground of apijcal to that 
Court was that the Court of first instance should have awarded profits 
in respect of 2 biswas against which the appellant’s names were record- 
ed. The learned District Judge affirmed the decree of the first Court, holding 
that the khewat on the face of it was incorrect. The plaintiffs come hero in 
second appeal, and it is urged on their behalf that the entry in the khewat 
according to the provisions of section 201, sub-section (3), of Act No. II of 
1901 is conclusive. This contention in my judgment is perfectly sound. Snb- 
section 3, section 201 is as follows; — “If the plaintiff is recorded as having such 
proprietary right, the Court shall presume that he has it,” That being so, the 
Courts below had no power to go behind the entry in the khewat. I therefore 
decree the appeal, set aside the decrees of both the Courts below and remand 
the case under the provisions of section 662 of the Code of Civil Procedure 
to the Court of first instance through the Court of first appeal with directions 
to ascertain the amount of the profits on the basis that the pliintiffs are co- 
sharers of 2 oiswas and to award that amount to them. Costs here and 
hitherto will abide the event. 

(1) (1907) I. L. E., 29 All., 143. (2) (1907) I. L. 11., 30 All., 68. 

(3) (1907) I. L, E., 29 All., .168. 
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therefore entirely unnecessary to re-enact in section 201 of the 
Tenancy Act what was already abundantly provided lor by a 
general section of the Revenue Act. I. also pointed out how 
inconvenient such a construction would be having regard to the 
proviso to sub-section (3). I would, however, here like to correct 
an error in my judgment in the case. At p. 44 of the Report 
the following ' passage occurs: — ‘ To hold otherwise, necessarily 
■involves the almost absurd result that the Revenue Court can 
decide the question of title against the plaintiff, and that not- 
withstanding such decision the same plaintiff can at once go to 
the Civil Court to try the same question over again. The word 
^ defendant ’ should be substituted for the word < plaintiff ’ be- 
cause it is quite clear that it is only the defendant who is entitled 
to go to the Civil Court and ask for a declaration that the plain- 
tiff has no title. It seems to me that the very fact that it is the 
defendant and not the plaintiff who is entitled under the proviso 
to go to the Civil Court is the strongest possible argument in 
favour of the construction given to the section by the learned 
District Judge. As pointed out by my learned colleague in the 
course of the judgment he has just delivered, if the construction 
contended for by the appellant is to be given to the sub-section, 
the defendant is entitled to a complete trial of the question of 
title in the Revenue Court, and if the decision be against him he 
can have the same question retried in the Civil Court. Why is a 
plaintiff whose title is recorded not given the same right of going 
to the Civil Court ? The answer is, I think, because, his title 
being recorded, the Revenue Court cannot decide the question of 
title against him and he has therefore no necessity to go to the 
Civil Court. I'have not at all lost sight of the fact that the 
view that I take did not ffnd favour with the Bench before 
whom the case of DJir/^nka v. Umro.o Singh came in a 
^ elifcers Patent Appeal. I have therefore reconsidered my 
judgment, and I have also very carefully considered the 
judgment of the Court hearing the appeal. It scorns to rruj 
that the proviso to suh-seetion (.3) altogether escaped tbe 
notice of the Court. Koue of the reasons I gave for arriving 
at the conclusion at which I did arrive arc dealt v/ith in tlio j'ldg- 
ment of the Court. The learned .Judge.i adi .f;t (/lio'o 
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up, to the date of the receipt. The words used are shall be 
presumed until the contrary^is shown.” Here we have an instance 
in which the same words in the same Act are qualified by the 
wmrds“ until the contrary is shown.” Section 44 of the Land 
.Eevenue Act (passed the same day as the Tenancy Act) provides 
that the entries in the Annual Registers shall be presumed to be 
_true until the contrary is proved.” Section 57 provides that all. 
entries in Records of Rights “ shall be presumed to be true until 
the contrary’ is shown.” It cannot be said that where the Legis- 
lature intended the words ‘ shall presume’ to create merely a primd 
facie presumption it never said so. It is true that the expression 
‘conclusive proof’ occurs in section 9. This section, however, refers 
to all Courts and not merely to a Revenue Court, 

The point involved is one of great importance and of frequent 
occurrence. After full consideration I have no doubt but that 
the decision of the Court below was correct, and I also would 
dismiss the appeal with costs. 

By the Court. — The appeal is dismissed with costs. 

Appeal dismissed. 
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with an Index of cases, compiled under the orders of the Government 
of India by J. V. Woodman, of the Middle Temple, Barristor-at- 
Law, and Advocate of the High Court, Calcutta, In' six volumes. 
Super'royal 8vo. Rs. 72 for cloth bound and Bs. 78 for quarter 
' bound .,,1 ‘ ,,, ,,, ,,, ,,, 

A Digest of the Statutes and Acts relating to Merchant Shipping in 
India, Edition 1884. By T. A. Phabbok, Barrister-at-Law 
List of General Rules and Orders under Statutes and General Acts in 
force in British India corrected up to 30th June 1905 ... 
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SJ0J9.X ^T 0 A 0 A\oq ^noiqoes eiqx '6 tioiqoaB xix gjqxooo t jooad eAxsoxoxjoo, 
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©qq jCq pQpxxutib ©.x'S qoy ©rang ©qq xix spaoM ©rang ©qq qoiqAi ra 
©onnqsxix uv ©Anq ©M ©aaH «raAioqB si ianaqnoo ©qq xiq^’^ peraxigaad 
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-roop 0 q!f or ponopoGor spn.t'} oqj nodo !}t jo soeq.'eSoj psioAiuii oio 
ifoqj^ ')T?q'j pun p06B9O9p 9qq jo /jJ9doid 0 .ttju 9 9 qq. jo uoppodstp 
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SG pi'j.T’G JO SoTpisnoo iCpodoid s^p0SB0O8|- 0q!| JO p0.T Gqq. snnnp oq 
pun ^si^unpnGjGp oqtj o:} posend p.iOAi. oq:} jo uoTqnoptuSis p9pu!}S0j 
0 qj ui Xguoui iCjao jjm oq;} jo sui.tg!), oq;^ .Topun qnq!} soSopn oq 
quq ^iCjipqnA s^i ojudsip qou S9op poddn uo su o.iojoq ^A\.opq qauo^ 
0 qq at quouiuoop pGqnotjqnj n bbai ijiav oqq qnqq poSGjp oq qSnoqq 
'jjiqup[d Gqj, 'S.Todnd s^ioqnqsoj oqq qsSaoran pnuoj snAi qopAi 
•[Jiav 0 qq joputi qt oq popiquo soiq.Tnd oqq en squnpuojop oqq oq 
.ioqo0|[OQ 9qq Xq .t0ao opnoi soav posnoDop oqq jo /qjodojd GqqnAonr 
oqq IP JO uoissossOjj •oqnqso siq ut Saiqndiotq.Tnd uio.tj SAsoqdou 
osoqq 0pn|OX0 oq .loqnqsaq aqq jb uoiqnuiuiaoqBp oqq soqn.Toqpj qoiqAV 
,/i(q.T 0 doid p9uoiqn0in-9aoj0q Xra ui .loAoqnqAi qqSiJ Xun oAnq ||nqs 
aoo oAnq .Toqqpn (suos spQqqojq) pinsojojn sAioqdou tCui qug; „ 
— : uoiqoe.iipSaiMopojGqq st ojoqq noqj^ Suipiooon 

jQdojd snAi qopAT pun poqpouoq oq Xnra pos s^.Toqnqsoq oqq qopAi 
Xq ( 0 |dui 0 q) n SuTpipq ni .to osodaud snoiSqo.i ouiob 

no quo pini oq qsum qi s8Tuoni9.T00 pouoiquoca-oAoqn oqq jo oounui 
-joj.Tod oqq .Toijn qjo| st Xouoot Xun jt „ qnqq uoTponp n 8A1 .o|| 0J 
uoqj, ^/p9OT.TOjiod 'is.ivqnvtio pun rsjbnq Xur oAnq osp ppoqs 
Xoqq soTuouio.ioo piouuj Xui .Toqjn pun ^p9Ztpo.T oq Xnni qopAV 
spuoq .Topuu oui oq oup Xououi qq|A5t osp pun Xouour Xui jj qquA 
poTUJOj.Tod s8Taoui8.TOo pjouuj sp jp OAnq qqnop siq .toqjn ppoqs 
^posnoid snAi oq uioqAi qqm pun miq jo puoj ojoav oqAi ‘unroqnja; 
KTH 'pnenaa: q88Tino jo uos 'pnsn.ta ipf P^« .W (^os s,.T9qsTs) 

A!.oqdou s^.TOqnqsoq oqq ^squnpuojop oqq qnqq BopiAO-id uoqq -Utat oq^ 

1 vasHO . ^/XqT0do.Td sp rao.ij poqs oiSms n taoqq oatS oq qsiAT qou ptp „ pun 
BOei ' equqso srq .?uiqi.ToqnT mo.ij uioqq popnpxo Xqo.i 0 qq .toqnqsoq oqq 
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JO BJSOO aqj oj paj^t-ino oq jjiai sjnBpuojop oqj^ -ojB^se oq-i jo qno 
pred oq 0 % jBodd-B stqq jo sqsoo siq raiq AiopB n^qe oai qnq ‘Moioq 
qjtiOQ oqq ni gqgoo iniq A4.0 |jb oq i^Bii jtio eog qoutcBo oAi ‘quomnoop 
poquoLiqBj B B13/A. qi qBqq poSopB puB Aiojoq qanoQ oqq m jjtju, oqq pa 
“qoBodaai oq bb qomnoBat q,tiq ‘quoranS-tB joj uoiqsonB aiBj b st oioqq 
•[{lAi Biqq JO gcoiaq oqq uodn qqtiop ott ogriBOoq 'oqBqgo oqq jo qtio 
sqanoQ qqoq nt sqgoo siq mtq jSAOijb oq pogodsip uooq oAoq ppoqs 
OiU. ‘iJiAi oqq JO noiqonaqgnoo onaq oqq SuiiiiinJeqop jo gesodand 
oqq joj qiiis Biq paqnqiqgui pBq jgjqniBjd oqq jt 'gqgoo oq sy ‘qing 
oqq ggirastp puB oSpnp oqBmpjoqng oqq jo o0.TOop oqq 
opiBB qoB ‘jBoddB oqq avojjb oaojojogg d \\ '/qjodoid s^joqBqgaq 
oqq JO gqnBpuojop oqq ggoggodsip oq pojqiqno qon gi jjiqtiTBjd oqq 
‘[jm oqq jo BnoisiAO.Kl oqq oq pjoSoa SniABq ^qBqq si ^Cbs OAi qoqq 
no i jBaddB qaesoad oqq tit op oq Suiqqon oABq OAi qoiqM. qqiJA qnq 
'ponicaaoqop oq oq oABq Xvm qoiqAi aoqqBin b si siqjj ‘qon ao pajBA 
oaB Tf.L'onpm-si'aii'^ b jo 2mp]mq oqq aoj ao sosodand snoiStjoa jo 
anoABj ni [jm oqq jo suoiqisodgip oqq aoqqoqAi oqBqs oq poqso qon 
oaB 0^Y *111^'^ poaopop sosodand oqq aoj puB sqsnaq oqq 

nodn /qaodoad g^aoqBqseq oqq pB ppq oq pojqiqno oaB sqaBjanojop 
oqq qBqq pan ‘qjui. oqq nodn pooBjd oq qoiqAi noiqonaqsaoo oqq 
tri joaao ni Xpaiqno SBAi eSpnp oqBnipaoqng poniBOj oqq qBqq 3[utqq 
O/ii BuosBoa osoqq ao^j 'quoranoop siqq jo oobj oqq nodn sanod 
-dn qoiqAi yCqaodoad siq i\v jo osodsip oq aoqnqsoq oqq jo noiqnoqut 
jBop XaoA oqq panSoagip qonuBO 0 A\ 'noiqpodsip oqojdnioo 
B oqBni oq noiqBntmaoqop siq sozisBqdnio aoqBqsoq oqq ^panoiqnoni , 
oiojoq ^qaodoad giq ni aoAoqnqAi qqSia oa oABq ppoqs sAoqdan siq 
qBqq |pAi oqq ni noiqooaip qsBj oqq nj -raiq puiqoq oaboj ppoqs oq 
aoAoquq.ii "[[lAi siq iCq jo osodsip os pnB ‘piAi oqq jo qaod aoq-iBOoqq 
m posn oq qoiqAi' pnB spioAi oqq qqiAi snoni^nonifs 

oq pjnoqs (^ionopa) vidn^i) paoAi qBqq qBqq popnoqni oq ^ Aquoui 
A uci ,, spaoAi eqq posu oq uoqAi qBqq sn oq saBodds qi pnu ‘oqBqsoqnx 
iClppaBd oip oq paoqni qon pip oq ^piBS oABq oAi sb ‘Xxpoqqnopufx ' 
I yfononi qnqq sbav qnq^ poniBqnoo spsqop oqq 

ni poqBqs sooaoop puB spnoq eqq nodn niiq oq onp ^/^ononi eqq nnqq 
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•s!}.tnoo IF TQi s!)soo 

‘^(^aedojcl p9SoS!^jora 0i|j jo ejoqs biij -jstiiBSe sb pne raiTj genieSs 
B-cgT Bsirasip priTJ tni3^ gemuSe psascd oQioap ©ng epiSB gos 

OA ‘pocIdTj ong Mopo ^x^njp.ioootJ -tnui gsuTsSt! bb passira 
-sip 0 q gsnra gpiB ©tp utjgtj^ tub^ sp.iBSoi sy ‘raoqg og bb pooS 
0.TOjajoqg pnu ‘©ajoap oqj psgsisai gon oABq gms oqg og 
sgnopuojop jai(go oqj^ •psa.ioouoo si ucgcy nit?^ sc jbj os paMope 
aq ganui paddu oqg guqg poB Siiojav si uoisioap siq gnqg 2 {Tiiqg O /W 
•noi8|oop 9U( pagsaa aSpnp piuoigippy panjBa][ oqg qoiqAi no asBO 
oqgptiB 98130 siqg naa.wgoq Xiopnii on si 0 j 0 qg oaojojoqj;, •jpstniq og 
anp BUAv ‘pps oAuq 0 A^ sb ‘qoiqAV gqop b — gqop bjut; "ncpuoQ Xud 
og iCgqtqup oa jopnn bbav nBge^ guBpaddc aqj, 'osbo 

gnoiG^p ip ^Cpaigao \ib si sujg giig ‘Xpogsno tnojj niiq osBopi ‘sgqap 
BjjoqgBj oqg jo gneiu/t’difq ^/.iBssaDon ji^puB 'sgqopoqg ifjsigBsog 
pimoq 0 jm osco b qons nisaos oqg guqg ptiB^sgqop s^ioqgBj aioqg .loj 
o-^qiiq 0 .IB snos wpuijj gBqg gqtiop on si oJeqg Aiojjj ‘nosiid tnojj 
osBopi Biq goojigo og .leqgBj; b Xq pjos ©q i(Bin Xgjodojd pagsoonB gBqg 
papioop OSBO gBqx 'ooioop siq niBguiBca og poggigno sbay j^iguiBid 
(l) U9ysijj ' hyGu,}^ dipoq m nopioop ©qg jo a^oia 

ut 'gnqg pan ‘iCgissoDon jo joggum b bbm prj uBpu 00 iCq ubox P 
SnisiBJ oqg goqg noinKlo jo suAi gnoroSpnf srq at oSpnp pnoigippy 
peuABOi oq ‘aSnSgAOin oqg no ooaoop b jo noignooxa m pgos oq 
og ojqBq gon si XgAodojd iC|iinBj gmof oqg ni eanqs sp gnqg pnB 'jps 
-raiq og SniA^o bbav qoiqAV ‘gqop spurj iiBpuo^ XBd og ojqBp Xbai on 
ni BBAV 'pognooxo sbai. puoq eqg naqAV oniig oqg gn iptoBj gmoC oqg 
JO .laqcnom b qSnoqg ^aq gBqg si osbo siq puB ^gatioQ siqg og spod 
-dB A^on tiBjB^ rang 'ganGQ ogBpeddn ao/AOj oqg /^q pom.iqqB sbm 
aaioap siqg pun 'cniBp s^jjigniBpl aqg poaioap eooBgsoT gsjq jo gjiioQ 
oqj^ ‘gms nx oSoSgioni oqg pognooso 'XpmBj gmoC oqg jo joSbobcq 
SB goB og gmgiodixid ^prj xiBpuoQ 'ponosudcnt sbai prpnBpnoQ 
qopAV qgiAv noxgoonnoo xii ^oaioap siqg jo nopoBjstgBs aqg loj 
Xonora opiAoid og .xop.xo m puB 'aoioop b panpgqo poB ^p^ nspnao 
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aeqijo puB episi^no Smqc^etnos Xetiora Xra „ spioAi eqq. iCq ^nBain 
gq ora otj anp iCgtiom osp „ spjoAV oqt^ qtjpv peplnoo „ iCeuoni 
Am „ spioM gqc} pgsn gq usqM, pqt^ sn s.TBaddB Aioj^ ’ugAiS 
giB .inoABj sp m SmpxiBqepo saanoap puB spuoq aq^ jo spapp 
ppA ©q!^ JO pna eq; tjy 'Oja 'spuoq aapnn miq oj anp jCanoai eq!). 
qpM osp puB 'iCatiom (s^ioppaj aq!j) sp qpAi. saporaaiOD pjantij 
8 Tq rajojjod jpqs iCaq;^ pq?} spaitp aq ‘ppu aq;} jo !}.TBd aAipjado 
aq'j ^siqc^ m puB ‘spBpuajap OAiq aq!^ jo anoABj m nopoaiip aqq 
sAionoj ti^qx 'P'op'i'VC SuToq iCqjadojd joj pasn pioAi aqj ,/iq.Tad 
-Old,, siq Tnojj ox§ais b uiaq!^ OAiS oq qstAi qoa saop aq qsqq 
pnB ‘pniqaq qjaj si qsqAi ‘'DJiu/nj. pioAX, aqq si ajBqsa pajBXsnB.iq 
SI qopAi pioM. aqx f/ajBqsa siq Saiqiiaqui raoij (suos B^iaqqo:iq) 
8 Ai.aqdan Biq sapnjaxa „ aq qBqq saiBxoap .lojBqgaq aqq \\i!^ aqq 
JO 8pi0AV Sniuado aqq op -asBO siqq niop oq paqsB aJB aAV qBqM. 
SI siqx -aqBqBoqtiT « aqB[xi oq sb jiim. b §ui 

-TiiqBaoo os qsuiBSB suBaq 8 Xbm.xb qjtioQ aqq qBqq pa^viaaqo aq oq si qp 
•iq.iadoid siq jo uoiqjod Kob oq sb aqBqsequi aip oq pnaqnt qon pip 
loqBqsaq aqq qBqq si qi sn a.iojoq oqq oodti iBajo si SniqqXaB ji 
Aiojjf ’eqBqsa qBaosaad aqq jI'b p.BSSBd fiduO'M paoAi. oqq qBqq asso 
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4^2 THE INDIAN LAW EEPOETS, [VOL. XXX. 

allowance of , E.S. 10 per cent, of the Government revenue was 
allowed to the Haja. The settlement was so made with Musani« 
mat Jaika after the death of her husbandj and it is this settlement 
which forms the basis.of the claim that Musammat Jaika by grant 
from Government became in her own right the absolute owner of 
the village in dispute with other property. It does not appear 
that any sanad was granted by Government to Musammat Jaika. 
The only evidence which has been laid before us on the subject 
is some records from the settlement department and also judg- 
ments of the Civil Courts. One of the records in question is a 
proceeding before the Settlement Collector of Bareilly, dated the 
4th of September 1870, relating to a settlement of the village of 
Kanai Shibnagar (ISTo. 58C of the record)* In it the reason is 
assigned for the nomenclature of the village and successive trans- 
fers, and from it we gather that the village was populated by 
Hari Earn niukaddam about 300 years ago, that subsequently 
the village site was washed away by the floods of the Earn Ganga, 
and that it was afterwards populated by one Sewa Earn. Then 
follows this statement : — “ At the time of the former settlement 
Eanis Eup Kunwar and Bas Kunwar, wives of Eaja Kheri Singh, 
were the zamindars, and Gauga Earn, Khayali Earn, Gajadhar, 
Tilok Chand and Newal Eai, muhaddaTUS, the lambardars of 
this village. After the settlement, Newal Eai died and in his 
stead the name of Musammat Jaika was entered as a lambardar.’' 
Then later on an order of the Lieutenant-Governor, dated the 
24th of June 1851 , is recited to the effect that the zamindari of 
this village was conferred upon certain persons, who mb named, 
and amongst others as to[6 biswa", 13 biswansis and 5 kachwansis 
on Ganga Earn and Musammat Jaika. Later on we find the 
statement that on the 10th of March 1862, an order, together 
with a list of taluqdari villages of Baja Kheri Singh, was received 
from the Lieutenant-Governor to the effect that the muJeJeaddams 
should pay to the heirs of Eaja Kheri Singh Es. 10 per cent, of 
the Government revenue as malikana allowance. 

In the khewat of the village of Kanai Shibnagar, dated the 
8th of January 1870, there appears in the last column the follow- 
ing statement ; — “ There are two kinds of proprietors in this 
village, i.e., one superior and the other inferior. As under the 
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THE INDIAN LAW EEPOETS, [vOL. XXX. 

the zaminclai’i rights which had belonged to Eaja lOieri Singh 
by virtue of her position as qualified owner, and thus gained 
an advantage in derogation of the rights of the other persons 
interested in the property. Consequently she was bound to hold 
the advantage so gained for the benefit of all persons so interest- 
ed. If she had not been tenant for life of the property of her 
husband, Government would undoubtedly not have settled with 
her for the revenue. It was by virtue for her possession of the 
estate as his widow, and not otherwise, that she obtained the 
concession of zamindari rights from Government. If therefore 
there was a grant from Government to her, she became 1 
think, a constructive trustee of the rights so acquired for the 
parties entitled to the whole interest. 

For the foregoing reasons I would dismiss the appeal. 

BANEEjr, J. — I also am of opinion that the appeal should be 
dismissed. In my judgment the effect of the settlement with 
Musammat Jaiha was to enlarge the widow^s estate which she 
held as heir to her husband Neural Bai. As such widow she 
held a life estate in the rights of Newal Rai as mukaddam. When 
the Government made a settlement with her and Gan ga Ram, 
the brother of Newal Rai, it only enlarged the mukaddami rights 
held by them. So that the enlarged rights were held by her in 
the same capacity in which she held the original rights, namely, 
as a Hindu widow. I see no reason to assume that absolute 
rights as proprietor were conferred on her by Government. > She 
was nob therefore competent to make the transfer in suit. I 
express no opinion on the question of graft or on the question 
whether she may be deemed to have been a trustee for the per- 
sons entitled to the estate. 

By the Court. — The order of the Court is that the appeal 
be dismissed with costs. 

Ai^peal dismissed. 


ALLAHABAD SERIES. 


491 


VOL. XXX.] 

the suit was decreed on the iSth of May 1881, and on appeal 
the decree for possession was affirmed the| High Court. Musam- 
mat Hiilaso died in the year -1894 and her sister Musammat 
BiJaso died on the 15th of September 1895. Musammat Hulaso 
left a son Majnun Lai, and he on the l5th of June 1904 sold the 
village in dispute to the plaintiff Musammat Inda Kunwar. The 
present suit was instituted on the llth oi December 1905, so that 
it was brought within 12 years from the deaths of Musammat 
Hulaso and Musammat Bilaso. 

One of the defences set up was that the debt of Musammat 
Jaika, in respeet of which the property was sold, was incurred 
for legal necessity. This defence W’as not established, and it 
has not been raised before us. Another plea raised was in regard 
to the ^ of the property which was sold by Musammat Hulaso 
and Bilaso on the 8th of January 1881. The plea was that this 
sale was carried out for legal necessity and that the plaintiff, as 
legal representative of Majnun Lai, was bound by it. This is 
the subject of the connected ap])enl No. 280 of 1906. 

As to the entire of the village the main and important defence 
Was that the property was not the estate of Newal Rai and did 
not devolve on Musammat Jaika as his heir; that Newal Rai was 
only a mulcaddam of the property, being recorded as lambardar, 
and that, after his death, the Government conferred proprietary 
rights on Musammat Jaika, and she thus acquired the absolute 
estate and did not inherit it from her husband, and that consequ- 
ently Banarsi Das, who purchased the property at a sole in 
execution of a decree obtained against Musammat Jaika, acquired 
"^ate in it. This w’as the main contention before us 
'inellants. 

■ which led to the intervention of Govern- 
s estate w^ere these. Raja Kheri Singh 
'spate and a number of other villages as 
lim were inferior proprietors, who are 
18 , Raja Kheri Singh made default in 
ment revenue, and in consequence the 
i to make settlements with the under-pro- 
proj^rietors engaged with the Government 
Government revenue, and a malikana 
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first iiistfinco gnvQ a dcoreo for reclomplion and directed that on 
pa}rnont of the mortgage debt tho plaintiffs should be put into 
possession. Isow it is olndous that the plaintiffs have no right 
to possession ill tho lifo-linio of tho mortgagor’s ividow. There- 
foio tills {irovision of tho decree is clearly wrong. Upon appeal 
th« lonhicd District *Tudgc affirmed the decision of the Court 
bolow, with tins modification that ho diroefced that tho provision 
in tiio dccrco awarding possession to tho jilaintiffB should be 
fitaiclc out. Notwithstanding tin’s liiroction wo find in tho 
docrco tho same j'rovision for )iossc-8ion. In it, it is stated that 
in tho cYont of pnjMnont of tho mortgage debt by tho plaintiffs 
thoy shall bo put intojiossossion of tho mortgaged property. On 
turning to section 92 of tho Transfer of Property Aofc, it is ob- 
vious tliat tho jirovisions of tlint section cannot be complied 
with, if tho suit is one b}' reversionary heirs, ns is tlio case here, 
seeing that they are not onlitlod to jiopsossion of the mortgaged 
pi-oporty and may never bo so entitled. That seotion also pro- 
vides tliat if payment is not made of the mortgaged debt in 
accordance with the earlier provision of the section, the plaintiff 
is to bo absolutely debarred of all right to redeem the property 
or that tho properly bo sold. This provision would be inappli- 
cable to tlio cn.so of plaintiffs who are only reversionary heirs and 
who may ultimately novor hocomo' entitled to the property. It 
would not ho binding upon o'hor parties who upon the death of the 
widow would become actually entitled to it as heirs. Tho plain- 
tiffs respondenis rely upon tho language of section 91 (a) as 
giving them a right to rodoom. This soebion pirovides that any 
person (other than tho mortgagee of the interest sought to be 
redeemed) having any interest in or charge upon the property 
may redeem, and tho contontionis that the plaintiffs-respondenfcs 
have Bucb an interosb. We think that the interest there referred 
to is n present interest and not a mere contingent right such as 
the plnintifis posses=!. In view of the difficulty of carrying out a 
• decree for redemption in a case of tho kind, particularly in cases 
- in which persons are entitled to an interest in the property for life 
in succession, as for instance the widow of a deceased mortgagor 
and after her the daughters of such mortgagor, w’e do not see 
our way to extend the meaning of the word “ interest” as. used 
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order of the Government the inferior proprietors have been 
charged with the payment of revenue, the settlement of this 
village has been made with them. Raja Parfcab Singh, the adopted 
son of Eanis Eup Kunwar and Bishen Kimwar, widows of Eaja 
Kheri Singh, has been declared to be the superior proprietor of 
this village. Rupees 134 on account of maliJcana allowance due 
to him shall, as per detail given in column 13, be paid into the 
Tahsil, and he will continue to receive it from the Tahsil treasury. 
He shall have nothing to do with the collections and assessments 
of the village. ” 

It appears that the widows of Eaja Kheri Singh instituted a 
suit as his representatives to recover zamindari and malguzari 
possession of the entire estate of Raja Kheri Singh, including 
87 mauzas, and to set aside the decision of the Settlement Officer, 
dated the 24th of June 1851, by which the plaintiff’s claim was 
rejected and the zamindari title of Ghulam Husain and others 
was recognized. The Judge of Bareilly decreed the plaintiff's’ 
claim, whereupon an appeal was preferred to the Sadr Dewani 
Adaulat, and we have on the record a copy of the judgment of 
that Court, dated the 27th of August 1861. In that judgment a 
short history of the estate is to be found, and official reports are 
quoted as elucidating the fiscal history of the estate and the 
positions of the conflicting claimants. Prom this it appears that 
at the cession the name of Kunwar Kheri Singh was recorded 
as proprietor of the entire pargana, but that the first settlement 
was concluded generally with the muhaddams ; that at the second 
settlement Kunwar Kheri Singh engaged for 21 villages, and at 
the third settlement for 26, but that owing to his incapacity and 
the fact that the revenue had fallen into arrears, Kunwar Kheri 
Singh was excluded from the settlement and a suitable provision 
was made for him as an equivalent for his exclusion from the 
management of the estate. The learned Judges held that the 
allowance in question was actually granted as a malikana, allow- 
auce, and that the plaintiffs possessed a proprietary title to some 
extent in all the villages claimed, but that the defendants, 
who then engaged with Government for the 54 mukaddami vil- 
lages were possessed of proprietary rights in these villages of a 
heritable and transferable nature. The conclusion' at which the ‘ 
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the decree by attachment and sale of certain immovable pro- 
perty. The judgment-debtor pleaded that the application was 
barred under the provisions of section 230 of the Code of Civil 
Procedure. The Court of first instance overruled the objection, 
but on appeal, the District Judge sustained it. The decree 
holder appealed to this Court which on the 20th of June 1902 
reversed the order of the lower appellate court and restored 
that of the court of first instance, treating the then application 
as one in continuation of the previous application, which was 
within time, but which had proved abortive owing to the institu- 
tion of a suit to set aside a sale. This Court accordingly re- 
manded the case under the provisions of section 562 of the Code 
of Civil Procedure to the court executing the decree. When the 
order of this court ^vas received in the court below, the applica- 
tion of the 30th June 1899 was restored to its original number 
in the register and a date fixed for the sale of the property. The 
sale did not come oflP on the date fixed owing to objections filed 
by the judgment-debtor as to the amount due under the decree. 
These objections were finally disposed of on the 10th of Septem- 
ber 1903. On the 7th December 1903 the Court ordered 
the sale of the property which had been attached to recover 
the amount found to be due from the judgment-debtor. On the 
SOch of January 1904 the Amin reported that be had been unable 
to hold the sale as there were no bidders. On the 1st of 
February 1904 intimation of this was ordered to be given to the 
decree-holder. On the 3rd February 1904 the Court recorde'd an 
order to the effect that, notwithstanding intimation, the decree 
holder had not proceeded with the case or paid in fresh process 
fees for proclamation of a second sale, or deposited the costs of 
the Amin, and ordered the decree-holder to pay the necessary 
fees by the 10th February, stating in its order that no further 
time would be allowed. On the 10th February the Court record- 
ed an order to the effect that, no fees having been paid, it 
appeared that the decree-holder did not wish to proceed with 
the case, which was accordingly ordered to be struck off “ for 
the present, ” costs being awarded against the decree-holder. 
The decree-holder took no further steps until the 13th of January 
1906, when he put in an application asking that the property 
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Before Sir John Stanley, Knight, Chief Justice, and Mr, Juttice Banerji, 
RAM CHANDAE (Dbtbndakt) v. KALLU And others (Pdaiktifbs).* 
Act No. IV of 1QB2 (Transfer of Fropcrtg Act J, section 91 — Redemption of 
mortgage — Reversionary heirs of deceased hu eland of Sindu widow not 
entitled to redeem mortgage made by husband. 

Held that tho roveraionary heirs of the deceased husband of a Hindu 
widow in possession as such of her husband’s property are not persons who, 
within the meaning of section 91 of tho Transfer of Property Act, 1882 
have such an interest In the mortgaged projierty, as would entitle them 
during the life>time of tho widow to redeem a mortgage made by the 
husband. 

The facts which gave rise to this appeal are as follows: — 
Diwan Singh mortgaged certain property to one Durga. The 
mortgagor died leaving a widow Musammat Ram Dei, who took 
possession of the property. The mortgagee sold his interest to 
one Ram Cliaudar. The present suit was brought by the person 
who would have been the reversionary heirs of Diwan Singh had 
the widow died at the date of its institution, and they asked to 
be allowmd to redeem the mortgage made by Diwan Singh. The 
Court of first instance (Munsif of Khurja) gave the plaintiffs a 
decree, and this decree was, with some modification, affirmed by 
the Additional District Judge. The defendant mortgagee 
appealed to tho High Court. 

Mr. Muhartimad Eaoof, for the appellant. 

Lala Girdhari Lai Agarwala, for the respondent. 

Stanley, 0 . J., and Banerji, J. — The question raised in 
this appeal is whether persons wdio claimed to be reversionary 
heirs of a deceased mortgagor can, during the life-time of the 
mortgagor’s Avidow, redeem a mortgage executed by the deceased. 
Diwan Singh was the mortgagor, and he executed the mortgage 
in queition in favour of one Durga. His widow Musammat 
Ram Dei, is now in possession of the property. Ram Chandar, 
the defendant appellant, is a purchaser from Durga. No author- 
ity is shown for the proposition that a reversionary heir, who 
may or may not according to the circumstances overcome into 
possession of an estate, is entitled to redeem. The plaintiffs 
have no present interest in the property. Their interest is contin- 
gent upon their surviving tho mortgagor’s widow. The Court of 

• Second Appeal No. 480 cf 1907 from a decree of J. H. Cuming, Addi- 
tional Judge of Aligarh, dated the 29th of January 1907, nffirming a decree 
of Qanga Prasad, Munsif of Khurja, dated the 10th of Soptemherl906. 
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I^raulvi ZIuhammad Ishaq (for 'whom Babu Bital Frasad 
Ghosh), for tho rcspondcnfc. 

Stanley, C.J. — Jhe question in this appeal is ^Yholher an 
application for execution made on tho I3!h of January 1906, is 
barred by the provisions of section 230 of the Code of Civil 
lioceduro. Both the lower Courts, a? also a learned Judge of 
lh;s Court, have licld that it is not so barred. The circumstances 
of the case arc somewhat peculiar. It is an order of the lOfch of 
J ebruary 1904, U})on which (lie real question in my opinion 
turns. It appears that an application for execution was made 
by tho decrce-liolder, and tho projicrty was attached and direct- 
ed to l)c sold. A proclamation for sale was issned, but the sale 
proved abortive owing to (he absence of bidders. Thereupon 
the decree-holder, 'was required to amiu's fees and also the 
fees for n farther sale notification. It seems to me that this was 
not a proper order in view of Kule 3SS of the Rules of Court 
of tho 4lh April 1804. That rule pj’ovides, amongst other things, 
that no foe shall be chargeable for serving or executing any 
process issued a second time in consequence of an adjournment 
made otliorwiso than at the instance of a party. Now the adjourn- 
ment in this case 'svas not at tho instance of the decree-holder. 
It was rendered necessary by tho fact that no bidders attended 
at tlio sale, and therefore, in the absence of authority to the con- 
trary, I should be prepared to hold that the Court was not justi- 
fied in requiring tho decree-holder to pay further fees. The 
decree-holder did not pay further fees witliin . the time fixed, 
notwithstanding that several opportunities were given him for 
the purpose of making such payment. In consequence of his 
default the order of the 10th of February 1904 was passed. By 
that order, after stating that the decree-holder had not deposited 
auction fees in spite of demands, it was directed that the execu- 
tion case should be for the present struck o ff the list of pending 
cases, the decree-holder to pay the costs of execution. It seems 
to me upon the language of this order that it amounted to noth- 
ing more than a direction that the proceedings should remain in 
abeyance for the time being. It was not a final order disposing 
of the execution application. If this was not so, the words 
<for the present’ would be meaningless. In this view it appears 
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in this section so as to embrace the chance of inheriting of a re- 
versionary heir. It seems to us that possibly this euib was insti- 
tuted by the plaintiffs with a view to obtain an equitable charge 
or lien upon the property Avhich would enable them in future 
proceedings to sell the property or in some way depiive the 
widow of her life estate. Tor these reasons we allow the appeal. 
We set aside the decrees of both the lower Courts and dismiss the 
suit with costs in all Courts. 

Apioeal decreed. 


JBefore Sir John Stanley, Knight, Chief Justice, and Mr. Justice Sanerji, 
MDJIB-ULLAH (Judgment-debtob) c. TIMED BIBI, (Deobbb-holdeb).* 
Execution of decree — Limitation— Application in continuation of previous 

proceedin gs in execution. 

On the 7th D<'cemhcr 1903, the sale of certain immovable property, which 
had been attached, was ordered. On the 30th .Tanuavy 1904, the amin reported 
that he had been unable to hold the sale, as there wore no bidders. Notice of 
this fact was given to the decrce-holdor and ho was allowed time till the 10th 
February to pay in foes for a fresh sale. On that date, no steps having been 
taken by the decrce-holdor, the case was ordered to be struck off “ for the 
present.” On the 13th January 190Gi the decree-holder again applied, asking 
that the property, which was still under attachment, might bo sold. JJeld 
that tbis was not a fresli application in execution, but merely an application 
to revive ihc former proceedings, and was not barred by limitation. JDiihh‘ 
iram Srimani v. Jogondra Chandra iSe»(l) distinguished. 'Rahim Ali Khan 
V, Phul Chand (2) referred to. 

This wasau appeal uuder section 10 of the Letters Patent 
from a judgment of Aikmau, J. The facts of the case are stated 
in the judgment under appeal, which was as follows : 

Airman, J.— This appeal arises out of an application to 
execute a decree for money parsed upwards of a quarter of a 
century ago. As the learned District Judge remarks, the case 
“ illustrates in a remarkable manner the protracted nature of pro- 
ceedings in execution of a decree in those cases where the judg- 
ment debtor is not anxious to pay off the amount decreed.” The 
decree was passed on the 14th May 1880. Various applications 
were made for exeentioUj and some portion of the decretal 
amount was realized. On the SOth of June 1899 the -decree 
holder presented an application to realize the balance due under 

• Appeal No, 9 of 1908, under section 10 of the Letters Patent. 

(1) (1900) 6 C. W. N., 347. (2) (1890) 1. L. E., 18 All., 482, 
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of J anuary 1906; may be reasonably assumed to be an applica- 
tion for the revival of the proceedings ^vhich had been kept in 
abeyance by the order of the lObh of I’ebruary 1904. In the 
Full Bench case of Rahim Khan v. Phul Ghand (1) it was held 
that a subsequent application will not necessarily be deemed to 
be a fresh application for execution, if by reason of objections on 
the part of the judgment-debtors or action taken by the Court 
or other cause for which the decree-holder is not responsible, 
final completion of the proceedings in execution could not be 
obtained. In the present instance, it seems, the decree-holder 
was not bound, liaving regard to Rule 388 of the Rules of the 
4th of April 1894, to pay fresh fees for the issue of a proclama- 
tion of sale a second time. There was therefore no default on 
his part and the proceedings were not terminated in conse- 
quence of his omission to do something which he was bound to 
do. That, in my opinion, is another reason why the subsequent 
application of the 13th of January 1906, should not be treated as 
a fresh application for execution. It should be held to be, as it 
purported to be, an application in continuation of the previous 
application for execution. For these reasons I agree with the 
learned Judge of this Court from whose judgment this appeal 
has been preferred in holding that the application for execution 
8 not barred. 

By tbB CouBT.-'The order is that the appeal be dismissed 
with costs. 

Appeal dismissed. 

(1) (1898) I. L. B., 18 All.,: 482 
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whioh, it appears, was still under attacliment and which had not 
been sold previously owing to the absence of bidders, might now 
be sold. Objection was taken by the judgment-debtor on the 
ground that the application was a fresh application and was beyond 
time. This objection was overruled by the learned Subordinate 
Judge, who held that it was not a fresh application but merely 
one to revive the preceding application. On appeal the learned 
District Judge took the same view, holding that the present 
application was merely in continuation of the former. The 
judgment- debtor comes here in second appeal. The case has 
been well argued by the learned vakil who appears to support 
the appeal, but after considering the authorities cited by him I see 
no ground for differing from the conclusion arrived at by tlie courts 
below. On behalf of the appellant reliance is placed on the 
decision in Bukhiram Srimani v. Jogindi'a Ghandra Sen (1) 
the facts of which are somewhat similar to those of the pre- 
sent case. There is this material distinction, however, that in 
the case relied on the application under consideration was 
.made upwards of four years after the previous application. 
Here there was no doubt considerable delay on the decree- 
holder’s part, and if he had taken no steps for three y ears I 
should have held the application to be barred. The respon- 
dent here had obtained an order for the sale of certain 
property. . That order was not carried out, but this was for 
no fault of the decree-holder. He now asks that the pre- 
vious order for the sale of the property, which is still under 
attachment, should be carried out. I think therefore that the 
present application must be deemed to be in continuation 
of the previous application. This view seems to me supported 
by what was said in the Full Bench case of Rahim Ali Khan v. 
Rhul Ghand (2) and the observations of the Privy Council in 
Raja Muhesh Karain Singhy. Kishanund Misr (3) at page 337 
of the judgment. For these reasons T am -of opinion that the 
appeal fails and I dismiss it with costs. 

On this appeal 

J)t. Sottish Ghandra Banerji^ for the appellant. 

(1) (1900) 5 C. W. N.,’347 (2) (1896) I. L. E., 18 All, '482.) 

(3 (1862) 9 Moo., I A., 324. 
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award and sent back the case to the arbitrators for decision, 
giving them time np to the 4th of l^fay 1907. He said .'—‘^The 
arbitrators have submitted their award. It is objected to on 
iho ground, inter nZirr, that one of the plaintilfs had died .daring 
the arbitration and before the award, hence the award is illegal. 
I am of opinion that this contention must prevail. The plaintifi 
Gopicliand died two weeks before the 12th of April 1907. The 
arbitrators not only delivered and made the award on the 2nd of 
April 1907, but tlicy examined witnesses on the 1st of April 
1907, i.c., aftei the death of one of the plaintiffs. Of this fact 
(i,e. the death of one of the plaintiffs) the other plaintiff, the de- 
fendants, aud posstbly the arbitrators, could not have been igno- 
rant. Hence the award is defective, as the representatives of 
the deceased plaintiff had not been brought on the record before 
the case was heard and award made by the arbitrators. Under 
these circumstances the ruling in Ghekm Chanin Das v. Balbha- 
dra j9«s (1) would not apply. The award must therefore be set 
aside. As the representative of the deceased, plaintiff been ^ 
brought upon the record and/^ agrees t^.ther&ubmission, it is 
ordered that the awarcLof -clie 2nd of Aj^’il 1907, be set aside 
and the case be sent back to the arbitrators for decision. The 
arbitrators are given time up to the 4th of May 1907, to 
make their award.” 

The arbitrators made a fresh award and the learned Munsif 
passed a decree in accordance with that award. The defendants 
appealed and the learned Subordinate Judge sent the case back 
under section 562 of the Code of Civil Procedure. The plaintiff's 
have preferred an appeal from that order. 

It is contended on their behalf that the Court of first instance 
was competent to refer the case again to the arbitrators ; that its 
action amounted to a remission under section 520 (c) of the Code 
of Civil Procedure, and that no appeal lay to the lower appellate 
Court. 

There is no force in these contentions. The learned Munsif 
in express terms set aside the award of the 2nd of April 1907, 
as his order of the 20th of April 1907, and his judgment of the 
15th of May 1907, show, and I cannot construe his order of the 

(1) (1899) I. L. E., 21 All., S14. 
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to me that the case is not similar to that of DhuJciram Srimccni 
V. Jogindra Ghctndra Sen (1), ■u’hich has been relied upon by 
Dr. tSatish Ghandrcc JSanerji, in •which it •v^’as held that a subse- 
quent application ■was not a continuation of a previous applica- 
tion for execution inasmuch as there -svas a clear break in the 
continuity by reason of the decree-holder’s omission to deposit 
the costs for service of a fresh sale proclamation and thereby the 
previous proceeding came to an end.” Here the previous pro- 
ceeding did not come to an end, but -was kept in abeyance. It 
appears to me that the case more nearly resembles that of Rahim 
Ali Khan -V. Phul Ghand (2). For these reasons I think that 
the application of the 13th of January 1906, was a proper ap- 
plication and "was rightly granted. For these reasons I would 
dismiss the appeal. 

Baherji, J. — I also would dismiss the appeal. The decree 
in this case was passed on the 20th of May 1880. The applica- 
tion made on the 13th of Januar}^ 1906 would therefore be 
barred under the provisions of section 230 of the Code of Civil 
Procedure, if it could be treated as an application for execution 
within the meaning of that section. A, previous application for 
execution had been made within 12 years from the date of tho 
decree, and if tho proceedings which took place in pursuance of 
that application were not determined by reason ,of the Court 
dismissing the application, the present application might properly 
be regarded as an a])plicntion in continuation of the previous 
application. The question whether the present application is a 
fresh application for execution turn 8 on the meaning and effect 
of the order of the 10th of February 1904, by which the pro- 
ceedings in execution under the previous applications were ter- 
minated. That order directs the execution case to be removed 
from the list of pending cases for the present.” The Court 
must have used the words “ for the present ” with some purpose. 
It did not order the property which had been attached to be 
released from attachment. The use, therefore, of the words for 
the present,” seems to indicate that what the Court intended was 
only to keep the execution proceedings in abeyance to be renew- 
ed again. Under these circumstances the application of the 13th 
(1) (1900) 5 C. W. N., 347. (2) (1896) I. L. S., 18 All., 482 
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' Bef ore Mr. Justice Karamai Susain and Mr. Justice Griffin, 

PACHKAURI BAM akd othbes (Piaistiepb) v. NAND EAI and anothbb 

(Dependants).* 

Civil Procedure Code, sections 508 et seg^-^Arditration— Award — Award set 
aside — Court not empoivered to malce a second reference on the same suh' 
mission. 

The parties to a suit pending in the Court of a Munsif referred the 
matters in dispute between them to arbitration. An award was made and 
delivered : but it was afterwards discovered that one of the plaintiffs had died 
before the termination of the arbitration proceedings, and the Munsif accord- 
ingly set aside the award. Held that the Munsif had no power to make a 
second order on the same sgreement of the parties again referring to arbitra- 
tion the matters in dispute between them. 

The facts of this case are as follows : — 

The suit out of which this appeal has arisen was brought for 
recovery of possession of a plot of land. The suit was referred 
to arbitration on the 4th of March 1907. The arbitrators sub- 
emitted their award on the 2nd of April 1907. On the 11th of 
April 1907 objections were filed by the defendant. One of the 
objections , was that one of the plaintiffs had died and that his 
j ■> heirs had not been brought on the record. The Court (Munsif 

of Ghazipur) on the 20th of April 1907, set aside the award 
and sent back the case to the arbitrators for decision, giving 
them time up to the 4th of May 1907. 

The arbitrators made a fresh award and the Munsif passed a 
decree in accordance with that award. The defendants vippealed 
and the appellate court (Subordinate Judge of Ghazipur) sent 
the case back under section 662 of the Code of Civil Procedure. 
From that order the plaintiffs appealed to the High Court. 

Mr. ilf. L. Agarwala, for the appellants. 

Babu Beni Madho Ghosh, for the respondents. 

Kakamat Husain, J. — ^The suit out of which this appeal has 
arisen was brought for recovery of possession of a plot of land. 
The suit was referred to arbitration on the 4th of March 1907. 
The arbitrators submitted their award on the 2nd of April 
1907. On the 11th of April 1907, objections were filed by the 
defendants. One of the objections was that one of the plaintiffs 
. lad died and that his heirs had not been brought on the record. 
The learned Munsif on the 20th of April 1907, set aside the 

* First AppeslJNo. 1907 from an order of Srisb Chandra Bose, Sub- 

ordinate Judge of Gbaiipur, dated tbo 10th September 1907, 
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— inoiqBatilb SaiAioqoj ©qq qoy b©©^ q<Tnox) aqq jo g uoiqoas jo 
suotsiAojd ©qq japun uoisioap jeoj .tajaj oq .inonoq ©qq ©ABq j „ 

— : ©Spnp SntXBX oqq oq ©onaaojai Sat 
-Aioiioj ©qq ©pBni gOBT Jo P^g oqq no .taoggo Sntxux oqx 

,,-j9oggo SntxBX o^ojoq 

^Bq; -qjodai aogo ©qq oq s!;ooCqo nag qqs^ BJpnaang „ 

— : aopjo Snp\iopoj aqq apBiu eq ‘snopBaijcldu SniAiao 
-a.T aSpiip B SB 'ifianBg aaojaq acaoa SniAnq qacdea stqx 

^ ' «' q-moQ siqq .TOJ 

qnBqaddB quBpnajap aqq Xq poo§ apBcn aq oq QgX ’sg; jo ^Couaio 
-gap B 0.toja.Taqq si aaaqq fpigd uaaq guiABq 9 x 8 '^3 •oiqB.Cnd 
S8P sg; jo aaj b 'os Saiaq stqx ‘(x^ -d 'x06X ^soqoj^ 
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IPH® aA]!}'Bp9B9jd9J Biq lOTi 8q jgqfjiatt ‘jgipq -qong xtodn qo-e 
0!} puB 9111 !^ sq o:^ SaIq^^ "b aAsipq o:), noBiad taqqouB pgrj^ranad ao 
pasTico iijTOOpne^iii xioissiuio ao ^nopjisj'Bpgp siq iq suq 
xtOBied enonoqAV „ !|gqq saqpossad qp -pddopa jo a^’G]; aq^} Hap^nSai 
PY aotiappg; aqa 50 gqx tropoag ’asodnid qaq^ loj xnaio^ns 
■noTOido 3110 UT aj’B spui asaqx ^pat'eq si pdcTopa aqx qoiqiA no 
X}i!}t[iB]:d aqa jo 'jonpnoa aqi^ taojj ssoj 10 qnatnpriap aAoad 04 ilans 
-saDaiE ajaAi X] J] ‘x^qq og "cniq og ^na] uaaq aAsq 50a ixpa^qnopim 
ppojA jfanoin p sums aSj-B| i sapipq'sq asaq? paamoiii aAuq 
ijott ppoAi aq qSnig JiqtiqBBp 'cCup xo nos paadop-s aq^ snjA aq 
qnq^ aAaipq 04 paj uaaq pn pnq aq ij •QOO'Bd '^cT 
qnax pnq ^andnGinqiig 50 aqcansiBTijp ij^iono^ "ns -aBrin3Ji_^ 
n^srp pqx aaqqmi pnu 'anp pps sbm nrp /q papnadxa ilanoni 
aq!j JO ainos pq:^ pm; ^ji 10 sasnadxa aqx pi^d puB qpqaq siq no 
jras spx papoasojd qSaig nBjp j^qj ^papp-Bipco jon si aq pirs 
‘pasodap aq aanappa srq nj *q§ii]g oapx’sg iq iiqBnoiq ijins aq^ tri 
nopdopa siq Snipiraiap m sapTjxqnq XAuaq paxinoni anapnajap 
aqi pqa ptrp ajA ‘s 50 | i^iinmioad Aioqs D!| iiassaDan aaaii ai xi 
m3 'xoiBAiapo '3 10 axix aqij aoj xuiq ijy uu Ijaxpna ppoii 
n SB jaapnaiap aqj 20 sDiiapadxa aq j, 'siqa oa sb aaiBa qon op 
’pa^ 3 ^- 349 p ABAi oil in pnB nriq o:| qaioyaiiaq sbai s-isai! atnos 
201 BEag; v jo noijpod aqi pjaq aq mqii aoxx aqa mqa i iaaadoxd 
spaqpi Suj JO ainqs spi uir!iqo pm; asnoq spaqa-Bi qq oa tiJiqai 


ma anapnaxap aqa jBqa pna ‘o.'jc/d auiBS aqa 0:1 BiiD]aq saxjTuiBx 
qaoq mqa i snauiixasp xo ssq Am paxams pnq aq jaqa Aoqs jon 
p]TiOD auBpnaiap aqn asso srqa ni anqs pna 'nnainixriap xo ss'q 
atnos paxams saq dn si Bniqas ncsxad aqa aiiqs uA.oq= aq asntii ax 
qalcTossa m aasaxo 01 xapxo ni asqa ipaddossa m sb asBaado acn saop 


xnrniBid ana xo aononoD sms SBaa xiBuaq xaq no nsirxaanDo si ap 

JU •'•4 i • i. ' i. ■n i ' -L *. i. t L i 


»pmqsaq xa p xo vp'Jds aqa natnxDixaa -rms aAxq ail =3 mm -asnaa 
“Xa xaq aa qans sb T>axixBiii sbai mas tosadoDB xatr sb xnaniYd ana 
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■pQVaVXL M B 3I00!^ 0T{q Sp.T13M JSIJJ-B SA^OiC Ai9J -B pUB ^pOip 

^gais qep«cT S88t ‘R^nig qBpoj ra-Bg poraBuai 

SBii oqAi ^duABg niB^ peraBn iCoq .laqi^onu pe^clopB ^pniB^d 

etj!^ 888 C ^•T'BauBp JO ipoS ‘nopdop-B siq i9!}JB 

gaB3.C Is i^noqB poip ^oq pat^dop-B siqx 'q^utS ^Jp^OABjq; bCb^ 
paraBuoi spiBAV.T9:}jB BB.Si oqAi. ^qSmg Bjox i^oq b poi^dopB jjijiiiB[d 
eq'l ‘U8l JO qxp oqj uopaB'oiSX JSTiSnyjo ^sjg oqj uo 

p9ip U03 siqx qs^q>T«<I poracu SBZi oqM. ^g98X *T0q 

-■ni9O0(i JO q!^9x oqj tio noa b oj qj-nq QAbS qiBA!i.nn;5j; mBiBqij; tuB-g; 
‘pi^aiBjd 9 qj ‘Mopm siq qjB9p stq Joijjy ’sabojC qS qtvoqB jo 9 §b 
’ 9q? !}9 898X 1X^<5 y F P'^SS no p9Tp qSntg .iTqnqSB^ BfBp[ 

•p-ioA oq o:} po.iBpop oq xqSxni ^668X -(^'T^nnBp jo qjgx 
aqj p 9 pp ^noT'fdopB jo poop b jaoijbo at qoiqM, quoranoop b qBqj 
pnB frau{ poifdopB loAouqoBj nioqa !)Bqq. pnB ‘q'Saig qnBAipg[ ^nBj) 
-n9j9p 9qj [,dopB o:^ i9JAod on pBq oqa jBq*^ tioijB.iBpox) b loj sqooa 
^qSaig .iiqnqSBjj bCbx[ 9!)B( oqj jo AiopiAk oqj at oqAi 'pijnptd 
oqx qBsddB siqj nx pgApAxtx si ^spx.ijsip jcoqtio pnB .xxidaBABqBg 
JO q-OTJja^p aqq ni ojBtijp gjBjao gpBiqBA pns 9Apn9qx9 hb ^ejsqse 
BAUBqpnBq; 9qj 0% 9pT(j 9qX“^'P ^ifaaNYg; pnB ‘p'Q ^AaiKVXg 

•Xii9pnods9.T gqx .xoj 
mpg puB u‘s^i[ir)^ TJ^i/pnom^ xiQ(6^ 

HUduv^ vJ^'puv'iiQ ils'i^vS mq; in'j jFiF ^ipn^<l 

•!}TiB|pddB 9qx ' 

Aoj ^'puniiQ I'D'ii'ij^ pnB vLiJAy^i 2?»w?/]7' •e.TBS9j/\[ pnB ‘MiipnmiQ 
-qj-qy oj/puiBof tiqsg; ‘pj ^JlpnBj ©iq^nopj oqx 

•qanoQ 

gqjjo (jnacaSpnC gqj ni paijBp ^[pj 9 . 1 B gsbo spq jo eqoBj aHX 

•0^ 

P3IJ9J0I ( 4 ) vlivddvSuo'^ *A v/lvddvptvg puc ( 9 ) j-oqnuJisj/vx 'A jps,(vyuv7/g 

yfvmwSffvf • avj.yvUmnj^ ‘(s) piivsvwiji -a 'ivxmivmtvj[ ‘(if,) 

‘avSm([ ‘(^ 2) uSuig tivimiQ 'a ivj pvq^iyng vqvj .toptini/Q jvdoi^ 

A /fa(j uffpunyj fvjvg ‘potisinSniqsjp (|) umxioo^p qvppjjr odiivuooyvxij) 

•A ovmoo Moymij- -pioA puts btja\ -noT^dop« oij? 

9Bi{? nor?Bj:c[03p u joj u SataiB^niBW rao-xj podcloqso sbax aji-janipl oq? ?Bq? 
Pim •S0I?tnq‘Jn p9.x.xixoui paq oq osodand Biq? .toj ?Bq? pun ‘aoq?Bj oa)^ 

-dopt, siq joo?b?bo oq? 0 ? .touoib.toao.t poSofiB no ^q tuxq ^shibSo ?qSno.Tq ?inB’B 
PU 3 J 0 P 0 ? pogqqo TiDoq pox? quopuojop oq? ?x,q? pntxoj-.xoxi?.inj am ?i •.xoq?t(i w. 
0Ax?dopH stq JO ^aoute.xoo ypv,s oq? poxn.xojAod juapuojop oq? pao ‘po?B.tqoioo:?t 
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(Torod ^somt^n qx [% q'jm t^uo pBTJ.i^’b 

eq 0? ijnspaapP oq!) Jo uoi^clop^ Qqq paMon^jpuB qclop-e o^ ^uoq'^n^ 

„ gqg qeq!) po:jn0sa.icl9i qi\% Avj^ btooxos qsoni qt{% 

xrj ‘exTODAp^ paiwBot Fj^iqmexd iCq sn 0 .TOj 8 q piep ueaq seq 
SB noT^nsijnoo -e qons posi-ei iCixtijssaooTis S'eq jqTqat^X*^ ^ qaxqAV ux 
^sn 0 !^ peifp neaq s'eq auou pa-e 'asBO Ine jo ea^M-B qoti ai-e 
•4TiBX)xi0J9p aqi^^dopB o:^ Axioqqx\B laq SuTiuap mojj paddoqsa sr 
^Tqai'B[d eq? Suipxoq ui qqSu sba\ Aioxaq q-moQ aqq sqo'Bj asoqq 
JO AvaTAHt pxi ao aaqqaqii si ueqq noiqsaiib aqx •p9XoxpGaqnoo 
qoa BT eiqx «’ qoiqAi qv6vuvo[ eqq SniA.T9sqo pan 

-uiqnoD I spiBAiaaqjB ^aoi iq paAiasqo aq oq tne-g; aqq ^q pasriBO 
SBAi noiqdops aaqj'B ao^qd qooq qoiqM. (sioqseonB jo sdwovi aqq oq 
.laquAi JO suoiqisiqo pu-e saqiao jo Sniiago ‘*s > '%) ^vB'Duwi qsaq aqq „ 
qcqq pasodap qSnig qnBA^xe^ aoaapiAa siq np ‘q^axg aiqiiq^a^ 
'bC'b^ jo saiuoinaaao iipius aqq paraaojaad qu^pnajap aqq noiqdop'B 
siq ja::jB q'eqq paqndsxp qon osib si qp *^Tqiii'B[d aqq jo asnadxa 
aqq qa pu-B iq quo paiiaBO sbm. q-QfBpnajax) aqq jo aSeuaBin aqq q^qq 
qo'Bj paqqicap'B tia ai qi siqq oq iioiqipx)^ up ‘notqdopB aqq jo qoi3j aqq 
0SX13 pu'B qiquiBxd aqq iq ap^ni qdope oq Xqi.ioqqnB jo noiq'Bqaasaadai 
aqq paqsixq'^^sa ^X'X’^^ia snqq aA-eq <,qoadsa.i il.iaAa ni pijaA 
SI noiqdop'B piss aqx ’iCqioixqnd xxxij qqiAi iCqi.ioqqti'B •xapnn 

qo'Bpnajap qSnig quBMj'Bg; paqdojOB quapuajap aqx ,} — ' aSsss'Bd 
SatAioijoj aqq si (p.iooai aqq jo pgg ‘ojjj) qnaraaq^qs naqqi.iAV q'sqq 
JO qdBaSB.i'BcI qqg aqq np -qaepnajap aqq qdop'B oq i'qi.foqqn'B 
p'Bq aqs q'Bqj iuvcn 2 vg; puv Jbvm,un;g vjbvjbv'i[(j yuvy; *a 

ilBuig odppg; jo qins aqq ni qnanjaq-Bqs naqqiJAi aaq ni ^iqniBqd 
aqq jo uoiq.iassB aAiqisod aqq aA'Bq. aM. siqq oq uoiqipp'B np 

•qSnig qu'BMxBg; qdop'B oq ^qiioqqu'B pnq aqg 
qnqq giqniBxd aqq ^q noi|.Tas3e aAiqisod *6 st eaaqq qnainnoox) pa 
-noiqnani qs.ig aqq up 'qSntg qnBiAx^a; qnnpaajap aqq Snipnxoni 
jnamnoop siqj jo noiqnoaxa aqq qsajqn sassanqiAV xig ’jC-ep ara-es 
aqq jCqioqqnd xi'® q^xAi p9Tn.T0j.iad naaq ji^q Mvp'Ddq aqq qqiAi 
pajoannoo asoqq pn'B 89inoina.iao snoi§qa.i xT^nsn aqq qaqq pnn 
XinBqsnq jaq q^n'B .laq .loj nos qxsqdopB ub sb xj^^xiiBxd aqq oq qSaig 
qnBAVj'Bg nos siq naAiS p'Bq aq qsqq paqqimpn aq zBAia^ niB'jj 
l(\ paqiioaxa SBAi qoiqAX qnainaoop snoane.todniaqnoo aqq up 

•JXasaaq 

SxqniBjdaqq JO noiqnoaxa JO noTssiraxaB aqq nodn x)a.i0qsi§aj snAi 
•XXX ‘toa] 'sisoaaa; mi. kyiciri hhi 
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'S!}S00 

; ssinrsip 0.iojeJ9T]!) Moq tro Strtpniq oq O!} (jotr 
W 0 ii sb noTgB^nssejdaj Jaq-jt paoB^d aq ppioAi 

fwp^sjd'p ©q? qoiqAi ni ttoiqpod as^Bj aq^ jo pnB qonpttoo jaq jo 
.BorA rrr nor^B.iBpap b qons joj ^TqnT'B[d aqq jo .inoABj niaajoap b 
“ ojfscd GJOpq 9SB0 siqq jo 8aonBqsiiina.no aqq m aqBqtsaq p^noqs 9 M 
•jaif0J ospp.J .TO 9AiS oq qatioQ aqq qqtM jC.iBtioiqaJOsip si qi qoiqAV. 
m ©no sr ^qdopc oq .laAiod on pnq jgxqai'8[d aqq quqq noiqBJBpap 
c .TOj qins V si qi sb .ibj os ni ‘qins aqq qnqq Ivg jaqqinj qq.Bicn 
®Ai '(S) 'Dfi'Dddvduvy; 'A vlilii:>ddv!)ii'Dpi pnn (g) 'ivq'bW'iisim'O'J *A 
^psj/rqumiff ^(l) 'A 

p}ia'Uivuu'Dyp — : sasBo SuiAiojpj aqq nt noisioap aqq iCq AkaiA 
Biqq HI paq.ioddns a.iB a^ •ifqi.ioqqnB qnoqqiJA bbal noiqdopB jo qoB 
Tiniops Jaq qnqq uoiqB.Tnpap b joj qins b uiBqup’or oq jjTqniB[d sqq jo 
JoAiod aqq jo qno qi qnd oq sn oq .iBaddc s.iaqqBOi asaqj, 'aonajap 
Biq JO sasod.tnd aqq Joj sptraj Snism m sapqiqnq i^ABaq paunoni 
pnu jjtqniBid aqq iCq aonajap eiq nt paq.ioddns sbaa pnn ^paqoBadniT 
SUM. noiqdopB aqq jo A^qipipA aqq qoiqJA ni ^q»nig oapjng; jo qms 
aqq peqsisa.i qnepnajap aqq qnqq qoBj aqq aAsq aAV siqq oq noiqippB 
nj 'AaqqBj aAiqdopn siq jo saraoni0.T9o ii'pvM aqq paraiojiad qnnp 
-najap aqq pnc ^paqBjqaiao qi jo qqSnajqs 9qq no 98iAii9qi{ sbai qnsp 
-najap aqq jo aSapuBm aqjp 'noiqBqnasajdai siqq jo qqpj aqq xio 
quo paiJjBo sbai noiqdopB jo inonja.iaa aqx 'qnBpnejap aqq iq no 
paqoB sbaIl noiqBqnasajdei siqq puB ‘qdopn oq jfqijoqqnB pnq eqs qnqq 
paqnasaida.! jgiqapyd aqj^ ’noiqdopB s^jgiqniB];d aqq jo /qtpqBAnt 
pa2o|[B aqq dn Sniqqae nio.ij paddoqsa sbai giqnrejd aqq qnqq ppq 
ifjqqSij Aiopq qincQ aqq qaqq noinido jo aJB aAi apqAi aqq nod£q 

•noiqnaqnoo s,jjiqniBjd aqq oq q.ioddns qonni aAiS qon saop 
a.iojajaqq asBO siqj, *iq.iadojd s^aaqqnj eAiqdopB aqq jo notssessod 
Sninnap ^pniBjd aqq iCq qins b sbm qnq ^apiBB qas noiqdopB nn 
8ABq oq jaqqour aAiqdopu paSajju hb ifq ano qon hbav qms aqq qsqq 
puB ^qnnpnajap pnooas aqq qsniB§B sb dn qas eq qon p|noo jaddoqsa 

gcG miaas orayHyTiY [*xxx "lOA 
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t 5 GjJoptJ ptjq aq pa^^jpop puq qti 09ST TT^t^T HUS 
Loo snuQA&U paJfaOBsicr uoi-jipd e m s-b ^aopdope 

om JO /9Jpn«^ ®q^ pa^onc aq m Pl^oo sqj qaqc} 

?jng eq? oj’eonojQp v sb dn ps !jnBpii9j9p eqx ’aos pet^dopB ub sb 
qncpuajap aq:^ lepisnoo oq qied stq no po9jSB jjpm^ld eqq (^TieOT 
-03.128 siq!^ui •JJpniBid 0qq qjtAi. nirq /q 0!}nT p9.i9jii9 jn9ni90.iSB 

uppieo B raJ0j.T9d oj poipj puq puB MBrj npmH pa-ipbej 

Boraorowao sqj o:^ 2atp.toooB pnB .lenuBin eqq m p9!^dopB ueoq 
qou pcq aq fisSaoraB ^puno-tS oq^^ no 'aos p9!}dopB siq 

qon s»Ai qTi8pir9j0p Qi\% TiopBaB[O0p b paraiBp aaqjBj 9Ai!^dopB 
nc 8 SB 3 tfBq? Gi iz)nSu%S uvwn^ -A jvj jsvq^o^ng jo OfeBD 
eqq si ijs.iq 0qx ’P®IPJ b qotqAi nt sii oj poi^p 9 .t 0 .M. 

qjnoQ qSiH siqj ui S0 sbo oa^x TIFAni sbai nopdopB oq;} p?qj 
nopBacjoap b joj ^ps b nt pjssaoons sp.iBAisey'B sBAi pnBqsnq .loq 
oj noiqdopB m ioq b naqs} pnq oqA .iiopm b qoiqAi ni ^sn O!} paiqo 
noaq sBq anon pnB ^Xp..ToqpB on jo Monq 'ixiiq o!^ aSepiiBni nt 
.taq 9 Ab 2 .laqpj spjm ep GouB.mssB eniBS ©q!^ no SupoB^Bq^ osp 
a|qBqo.id XpSiq si !^i •bCb'q; sb noii^isod siq jo qtjiBj oqq no niiq 

• oj /anoni paanBApB oqAi ^t^uBpoGjap eqj jo eioippajo oq*} bb qons 

^saigaBd p.ip^ oj .pq 'pcpnajap oq^o? jB^noraiapp ©q ©sbq siq'^ ni 
'©AJasqo u^BOi oAt ‘ipo pn ppoAi^noiqdopB oq*). ©pipiid©.! o!j jqi!} 
-miqd aq^ AiopB ox '(l) jcdpunyp ivdo^) ’A /id(j Mpunyp 

* ivmg ,/op pjnoqs aq papnajai sbai gi sb !}t no papB pas i^noaiopp 
siq paAGipq oqAi aosaad aq!^ no saonontasnoo 0qq Aio.iq!^ oj ‘jo,i.t 0 
aapnn papB ©q qSiioq^i n9Aa ^pnfnn aq ppoAV p pq ^niiq .toj 
0pnnq.iojnn aq qpsa.T aq;} ni iCBcn {} j •p?9^dw^ 'iqis ‘ioj.t 9 aopnii ao 
oSpajMonq ^nj qnoqt^m os pip qnamapp ©qi} ©pBin oqAi nos.isd aq^ 

qj ^0 pajOB oqAi nos.iad aqq, jo ifjufni pnB ssoj aij) oj qaema^Bp 
aara.TOjf siq jo pa^a aq? a?Bipnd9.T jo inap o? paAVojp oq ppoqs 
Tioi?B?n0sa.Tda.T oq? apBUi oqAi nos.iad aq? ^auop ©Anq 89iAt.i©q?o ?on 
pjnoAi ©q SB ?0B 0? miq paonpni sBq noi?B?n0sajd0.i b o? 2m?ationiB 
?onpnoa /q jo apBin noi?B?nasa.Tdai b iCq .loq^onB ji ?Bq? niiq o? 
?snCnn put? 9jqB?inT)©ni ^som aq ppoAi qt ?Bq? si ?S9.i a?n?B?g ©q?' 
puB AiBj ©q? qoiqAi no ©jdioni.id ©q? pnB ^?ob o? paonpni sbai oqAV 
nos.iad aq? jo noi?isod ©q? bi p.iB29.i iCpiBin a?n?B?g UBipu j ©q? pnn 
AiBj aq? ?Bq^ .’SAiojpj S8 ani.T?oop siq? jo paAJGsqo pnnqg 
PJOI f/Sniq? ?Bq? JO q?n.i? ©q? ^nap o? aAi?B?nes©.Tde.i siq .10 nos.i 9 d 
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j)ut; forward a clnim (o succeed to his cstare as tho next rever- 
sionnry heirs on ilio basis of llio following pedigree : — 

}’ABTAB AtAL. 


r 


Bntn Ghulnin. 

PnrmCfliri Dns. 

1 


1 


Gunpft IlMn. 

Piimn Afn,!. 
Mohnn Lfi!. 

I 

Dnulftt Kfti. 

] 

SUco Kftmin. 

1 


'1 


Har Prasad, 
Nnwazi Lai. 
Dftl Singh. 


.Snhb Lnl. 

1 

Bholn Xnlh. 
Blmwani Shnnhar. 
Shoo Hnhn'u 


I 


Shoo Singh. 
Bam Bahhsh. 


Bin Dayal. 
Tlinhur Prasad. 


Gur Sahai. 


r~ 


r 


1 


Knlka Prasad, Btirpa Prasad, Snndar Lai, Bam Dayal. Slico Dayal. 
jilaintifTl. jilaintiffC. jdaintifT 3. 


Bnghunath Prasad. Maharaj Bahadur, Raj Bahadur. 

Tlic Revenue Courts, llo^YOVC^, made an order on 23rd April 
l8t)7for nmtiition of names in favour of Mathura Prasad tho 
r,r.st roopundcit Avho claimed title as sister's son of Gur Sahai. 

Tho suit, out of which this appeal arose was brought on 20tli 
Mav lOOl by tho appellants against Mathura Pmsad and Chau- 
dhri Nnr.rat Ali a transferee of part of the estate to recover e 

onf 0 * tho evidence 

oval and documentary found that the pedigree pro uco J 
plainiinfs was proved and made a decree m their avou . 

concluded liis ju lgmcnt as follows 

“ It is niado clear that in tho hno of Piuto , Musam- 

Sahni wore vomoved from him by 7 dogroos ; and ® g j i_, yhe 

mat Parbati. there .-ns no hoir living who was nearer than to 
plaintiffs claim in Urn capaci ty of Sajnndas, and t m same 
I duestion was also raised to the effect, as to how 

Samandohi*. Tlic learned counsel for ^ as Sam'ndoUs. 

dcgrocB, tho surviving mombors of family wi c ^ Tbo' princip^'^ jo- 
lt i. ^ot necessary now to go into this peirs are 

volred in this question is that up to the ^ _ 

treated as Sapndas, and up to I4th. as ^ .esont occasion 

Again, 1 have also shown ahovo that pot on y 
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wfl.i n do5con<l,int of P«r{«l. iM hi (ho Baino degroo throngh nnothor eon, Earn 
Ghmajn, ’ 

-In nppcal Um finding wne clmllongod, Iho learned ndroceto for tho 
dofondnnte contending that tho plnintifTs had failed to prove tho pedigree on 
which they roiiod, nnd that nil Iho documentary cvidonco on which the lower 
Court h.incd its finding wnB inadmissihlo, while tho oral evidence was false. 

'"fho Suhordinnto Judge haacd his finding that tho pedigree relied on 
by tho plain tifTfl was proved on the oral evidence and tho following docn- 
nionts 5 — 

1 iintl '2 T.xh\Ij{(s Kos. ’10 and 41 . — Pedigrees filed hy Shankar Snhai and 
Madlio Itain in units fur pre-oinptjon. 

A. Jixhihii Xo. S. — Tho jnd"ment in a pre-emption suit by Shankar Sahai 
against l’i?,l Iltisain, decided in ISSfi. 

4 find fi. XThihUi A*«j. G and T.—Dopositions of Gaya Prasad nnd Shoo 
Xnrain in the rnmo suit. 

fi. XxhihU Xo. 0, — Pedigree filed hy Shoo Sahai in 1802. 

7. Tlxhihii Xo. 10. — A jiedigreo filed hy Shoo Snhai in a suit institatod 
hy tho son of tho second defendant against tho first defendant in 


ISOS. 

8 rtnd P. XrT\ihi(s Xas. 14 and Ifi. — Copies of the sottlomont khewat and 
of n khewat attested hy Eai Ilncnri Lal. 

10. T.xhiUl A’o, G. — A pedigree -which purports to have hocn written by 
M'lliaraj Jhhaditr in 1872 nnd to have been given to tho plaintiff 
Knlkft I’rnsna by*, Sheo Nnrain in ISOt. 1897, or 1898 for tbe. 
purpose of a eriminaljclmrgo. 

'* As Sh -nkar Sah n nnd Wulho Ram arc admittedly alive tbe pedigrees 
filed by them wore clearly inadmissible in evidence, and wo have not boon 
shown how tho judgment in tbe suit of Shankar Salni against P-tzal Husain 
is ntlmissihlo. In tho deposition of Gaya Prasad ho stated that Snndir Pas 
was the ancestor of Shoo Nnrain, nnd thus contradicted the plaintiffs' 
pedigree, which shows that Shoo Nnrnin w.as n descendant of Shiam Das the 
brother of Sundar Das. Tlioro is however nothing to show that Gaya Prasad 
was n member of Hio family or had any spoci il moans of knowledge, and his 
deposition should not have been admitted in evidence. 

“ Shco Nnrain deposed that ho was a doscondaut of Partab JIal, andhis 
deposition was admissible as evidence of tbls. Tho rest of his statomout 
roforrcd to the persons who held shares in a sarni at Sandila which he said 
Snndar Das had founded. This part of tho statement was relied on to prove 
that those who owned the shares are descendants of Snndar Das, That 
Sunday Das founded the Sara! which hoars his name is probable, but the state 
meat of Shoo Ntirain to that effect was hearsay and not admissible in ovi 

donee. , 'donee 

« Tho pedigree filed by Shco Sahai in 1893 is also inadmissible m evi^ 

as Parbati Knnwar died two years provlonsly, and tbe dispute rogar mg 
succession to tho property of Gur Sahai had then arisen. - a bv Rai 

“The- copies of the Sottlomont Khewat and the Khewat at es^o^^ 

Hftzari Lai morely'show injwhat sharps somo_ property was thoo . f 
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though -tho controrersy which originated in 1891 did not relate to 
the heirship to Gur Sahai hut referred to an entirely different matter. 

Weld it was wrongly rejected as evidence. To malco a statement inadmis- 
sible on the ground that it was made ?i7cm tho_ same thing must 

be in controversy before and after the statement is made. 

Freeman v. Phillips (1), In re Shrewshnnj Peerage (2) and Puhe of De- 
vonshire V. A?ctZZ (.3) followed. 

The pedigree was admissible as a declaration made by a doesased member 
of a family touching the family reputation on the subject of its descent. 

A pedigree, also rejected by the Judicial Commissioner’s Court as inad- 
missible, was one [signedj.by a deceased member of the plaintiffs’ family, in 
the handwriting of such deceased member’s son, and was stated to have been 
obtained from his father as a statement of the family descent for the purpose 
of being given in evidence in certain criminal proceedings. 

Held that it had boon adopted by such deceased member of the family, 
and not being shown to bo post litem motam it was admissible in evidence. 

Appeal from judgments and decrees (18th September 1905 
and 17th April i906) of the Court of the Judicial Commissioner 
of Oudh, which reversed a decree(l 6th December 1903) of the Sub- 
ordinate Judge of Unao, who had decreed the appellants’ suit. 

The principal question on this appeal was whether the appel- 
lants were the next heirs to one Gur Sahai who was the owner 
(amongst other properties) of the village of Somb, the village of 
Shakpur, and a 5 biswa share in the village of Hampur Asnu. 

The facts of the litigation are sufficiently stated in their 
Lordships’ judgment. 

The appellants (Kalka Prasad, Durga Prasad, and Suudar 
Lai) were the sons of one Sheo Sahai, who, on the death in 1896 
of Parbati Kunwar the widow of Gur Sahai, the last male owner 

(1) (1816) 4 M. & S., 486 (494, 497). (2) (1857) 7 H, L. C. 1 (22 . 

(3) (1877) 2 Ir, L. R., 132. 
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domestic corcmonios, but it is suspicious when ho professes to remem- 
or le iinmos of collaterals also, in such an elaborate family pedigree. Perso- 
anlly, I tJuuk it is oxcoption.al to find a person u-ho is aware of, or can repeat 
from memory, the nainos-of Iiis ancestors in tiic sixth and screnth degrees, 
niul of the descendants of those ancestors. The pedigree which Ealia 
Prasad deposed that he inado from his father's dictation has not been pro- 
duced, nor wasauy of the numerous copies of it which he said he had made. 
Atftrst ho deposed that none of these copies was in existence, but afterwards 
said that he could produce one of them if required to do so. The learned 
Suhordinato Judge’s only reason for believing this witness and other persons 
who wore examined to prove the pedigree relied on by the plaintiffs appears 
to bo that they are inemhcrs of the family and are therefore likely to know the 
names of their ancestors. It might have occurred to him that such persons 
may hn%'o motives for giving false evidence, specially as two of them are plain- 
tiffs in the suit. I do not believe in the evidence of Kalka Prasad. 


*' The evidence of Rsghunath Prasad as to the finding of a pedigree, 
produced by him, among'somo waste papers, has been referred to. Like most 
of the evidence, his deposition has not been very intelligently recorded. He 
said that ho rcmcinhors the names of the members of the family because he 
hoard them at marriages and also learned them from his grandfather Danlat 


Ram, who was reading them to a Pandit from a paper, but he could not say 
what names were then mentioned, and no such paper has been produced. He 
said ho romomhorod the pedigree which ho * recited and also read out * to the 
Court, hut what document he read from in doing so is not stated. If he 
recited and read from the pedigree found with the waste papers there was no 
necessity for the Suhordinato Judge to record it on a separate piece of paper, 
which apparently ho did. Although the pedigree which he produced was 
first stated to have been found among'wasto papers he afterwards, according 
~ to tho evidence, aaid that his father had it, and again that he found it after 
his father’s death and only a few days before he filed his written statement 
in tho case. It is most im probable that he did not know he was to be exa- 
mined until a few days before he was called, and I do not think any weight 
can bo attached to his evidence. As in tho case of Kalka Prasad he probably 
committed to memory, a short time before his deposition was recorded, the 
pedigree which ho recited. 

“Ulfat Rai, the third of the plaintiff’s witnesses, is not a member of the 
family, hut is tho brother of Gur'SahaPs wife,'nnd as he did hot know the 
pedigree of Gur Suhni or Sheo Sahai, the^ object of examining him is not 
apparent, 

“ Gnr Prasad is tho son of Sheo Sahai's sister, and the pedigree, so ar 
ao he deposed to it, is admitted. Mohabbat Bai’s mother was a 
the family, and he recited a pedigree which he said ho had learned . 

brother when ho was 13 or 14 years old. He was 77 when he was 
and as he admitted that ho did not know the descendants of ° 
great-grand father without consulting a pedigree, and does do^ gjgjgjnont 
the years in which his own. children were born, I do not believe i 
tljot he remembers the pedigree of his mother’s familjfj which 
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it has been proved that Sheo Sahai belongs to the line o£ Partab Mai and 
figures in the 7th degree, but bn previous occasions also, whenever any pedi- 
gree was filed, he was shown in the same line and in same degree, particularly 
in the pedigrees of 1889>nd 1892, which were filed before the litigation about 
the proprietary right arose. Thus finally I hold that the pedigree is correct, 

and that Sheo Sahai is the near heir to Gur Sahai A strange 

feature of this case is that, leaving Sheo Sahai aside, tho other persons who 
filed pedigrees, as mentioned above, also entered Shoo Sahai’s name in the 
line of Partab Mai at No. 7. Hence it is that the pedigrees filed by other 
suitors subsequently to tho arising of litigation about proprietary right, boar 
out the statement of plaintiffs (which has also been proved by other evidence) 
and should be treated as very strong corroborative evidence. Tho defendants 
totally failed to rebut this evidence. Plaintiff himself came into the witness- 
boi, and first of all stated the pedigree. Ho made a mistake in giving tho 
parentage of one person, but immediately corrected tho mistake on further 
consideration. So in my opinion this fact docs not detract anything from 
his evidence.” 

On appeal by the defendants, the Court of the Judicial Com- 
missioner (R.*’Scott and A. E.JIyves) on 18th September 1905 
were of opinion that the pedigree put forward by the plaintiffs 
was not proved, but that on a pedigree produced by the defend- 
ant Mathura Prasad the plaintiffs were entitled to succeed to a 
l^th share of the estate, the remaining .^bh vesting in Gur Prasad, 
Sita Ram, Ram Sahai and Manohar Lai. They therefore varied 
the decree of the Subordinate Judge and gave the plaintiffs a 
^th share in the estate of Gur Sahai with mesne profits and costs 
in proportion. 

After shortly stating the facts and setting out the pedigree 
as above, the appellate Court said : — 

“ The defence of the defendants ” (Mathura Prasad and Chaudhri Nasrat 
Ali) “was the same. They denied tho pedigree filed by tho plaintiffs and 
Mathura Prasad filed one, according to which he admitted that Gur Sahai 
was the grandson of Dal Singh, and that Sheo Sahai was fifth in direct 
descent from Ram Ghulam. Ho alleged that Dal Singh was eleventh in des- 
cent from Partab Mai and that Ram Ghulam was tenth in descent from 
Shiam Dns, and pleaded that ho had been adopted by Gur Sahai, who made an 
oral will in his favour, and that in tho absence of any near relative of Gur 
Sahai, he was entitled to succeed to the property as tho son of Gur Sahai’s 
Bister, The pedigree filed by the defendant shows that of tho relatives of 
the common ancestor of Gur Sahai and Sheo Sahai ; Sheo Sahai, Gur Prasad, 
Sita Ram, Piiim Sahai and Manohar Lai were sixteenth in descent from the 
common ancestor, Chajmal Das, and were alive at the death of Musammat 
Parbati. The Subordinate Judge found that Gur Sahai was seventh in des- 
cent from Partab Mai, through hi§ son, Shiam Das, apd that Shoo Sahai„ 
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On 16th March 1906 the Courfc of the Judicial Commissioner 
granted the plaintiffs leave to appeal to His Majesty in Council. 

The defendants Mathura Prasad and Chaudhri Nasrat Ali 
on 16tb December 1905 had applied to the Court of the Judicial 
Commissioner for review of its judgment, dated JSth September 
1906, and on 17th April 1906 that Court (R. Scott and IP. 
F. Wells) cancelling the judgment aud decree made on 'l8th 
September 1905, and holding that Sheo Sahai, the plaintiffs’ 
father, being 16th in descent from the common ancestor Chajmal 
Das, according to the pedigree admitted by the defendant 
Mathura Prasad, was not a Samanodctlca of Gur Sahai and 
was not entitled to succeed to Ms property. ' 

In lieu, therefore, of the decree passed on 18th September 
1906, the appeal was allowed, and the suit dismissed with costs. 

On this appeal 

De Oi'uyther^ K. C., and S- A, Kyffin for the appellants 
contended that, on the death of Parbati Kunwar, Sheo Sahai the 
father of the appellants was the next reversionary heir to the 
estate of Gar Sahai, and in any case was a nearer heir than the 
defendant Mathura Prasad. As to the principles of Hindu law 
on which succession depended reference was made to Mayne's 
Hindu law, 7th edition, p. 679, para, 601. It was contended that 
the pedigrees on whieh the appellants relied were sufficiently 
proved for the reasons given by the Subordinate Judge. There 
was nothing unusual in a boy being able to repeat the names of his 
ancestors from having heard them recited on ceremonial occa- 
sions as the appellant Kalka Prasad had done; and the case of 
Dehi Pershad Ohowdhry v. Badha Ghowdhrain (1), where 
such evidence was held to be admissible in support of a pedigree, 
was referred to. The Evidence Act (I of 1872), sections 11, 32, 
clause (6), and 60 were cited. The appellants’ pedigrees were 
corroborated by their oral evidence, and on the other hand no 
proof was given of that put forward by the defendants. It was 
submitted that the appellants were not precluded by what took 
place before the Judicial Commissioners from now supporting 
the findings of the Subordinate Judge that they were the pie- 

ferable heirs of Gur Sahai, 

(1) (1904) I. L. B., 32 Calc., 84. ' ' ^ 
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are no evidence af tlio rclafcionslilp of tlio persona who hold them or of their 
relationship to Partah Mill or Chajmal Das. The pedigree whieh purport a 
to have been written in 1872 by Maharn] Bahadur is said to have been given 
to Kalka Pranad by Shoo Xarain for the purpose of a criininal case, but 
Mr baraj Bahadur is still alivOj and there is no evidence that Shoo Narain 
dictated it. Moreover, the evidence as to its being given to Kalba Prasad 
is unsatisfactory. He deposed that when ho was 13 or 14 years of ago his 
father dictated the pedigree of the family to him, and that ho wroto it out 
and made 10 or 20 copies of it, so that ho had learned it by heart 9 or 10 years 
ago. As ho had either the Original or Icopios of it then in his possession, 
there was no necessity for his obtaining a pedigree of tho_^fainily for the 
purpose of the criminal ease. 

“So far, therefore, as the, documentary hvidonce is concerned, there remains 
only the pedigree filed by Shoo Saliai prior to the death of Parbati Kunwar. 
Ho was a writer in the ofiico of the Tahsildar, and probably foresaw that there 
would be a disjiuto about the succession to Gu.' Saliai’s citato on Musaminat 
Parbati’s death, and it is not impossible that ho was preparing for it, and in 
my ojiiuion, no great value can be attached to tho pedigrees which bo filed. 
None of thorn was of an earlier date than 1889, 

“When Suudar Lai, one of tho plaintiffs, made a charge of waste against 
Musammat Parbati, she denied that he had anything to do with her property 
and said that he had made tho apiilication with tho ohject of establishing a 
claim to it. This was in 1891, and tho (picstioii of succession had therefore, 
arisen at that time, so that tho pedigree filed by Sheo Sahai in 1892 would 
not bo admissible in evidence. In one part of tho judgment of tho lower 
Court, the Subordinate Judge observed that ibc statement of MiisJunmat 
Parbati was not proved, but Suudar Lai, in his evidence, admitted that sbo 
made it, although not in bis proaonco. PUrllior on in llio judgment it is 
said that, oven if it wore proved, it would not ailoct tbo present caso, bocauso 
the son of tho second defendant liud recognized Shoo Sabai ns tbo heir of 
Sur Sabai. It bus been argued for the plaintiffs that tho second defendant 
is bound by a statement or admission of bis son in a former caso, but it 
is needless to observe that uo authority for such a contention was cited. 

“ Tho principal witness for tho iilaiutiffs was Kalka Prasad, tho oldest 
son of Shoo Sahai, to whoso evidence I have already roforrod. Ho recited in 
Court a long and complicated pedigree, which ho said had boon dictated to 
him by his father. In it ho gave not only his ancestors up to Mohan Das, the 
father of Chajmal Das, but also a largo number of collaterals. As lie was in 
Court at the bearing of the appeal, wo tested his memory by asking liim who 
was tho father of Jaijai Ram, shown in tho pedigree us tho son of Durgn 
Prasad, and tho father of Raghubar and Manohar, and his first reply was 
Sidh Gopal. Afterwards ho said that Jaijai Ram’s father was Durga Prasad, 
Ho also said that Makhan Lai was tho brother of Jaijai Ram, whereas in tho 
pedigree ho recited Makhan Lai appears as the son of Sabsukh Rai. I think 
this clearly shows that ho had learned the pedigree by role before ho was 
examined as a witness and has forgotten it since. It is reasonable to suppose 
that a person may romomhor tho names of his ancestors, which ai'o recited at 
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2. If it be open to them to do so, is the evidence, legally 
and properly admissible, given ■ before the Subordinate Judge, 
who tried the case in the first instance, sufficient to establish ihe 
fact of their alleged heirship ? 

Tlie course the proceedings took , before the Court of the 
Judicial Commissioner is somewliat peculiar. The plaintiffs had, 
at the hearing, examined several witnesses and given in evidence 
several pedigrees, which, in the opinion of the Subordinate Judge, 
proved that Guv Sahai and Sheo Sahai were descended from one 
common ancestor, Partab Mai, son of Chajmal JDas, were only 
seven degrees removed from that ancestor, and that the plaintiff^s 
were, through Sheo Sahai, heirs of Gur Sahai. Mathura Prasad 
filed a pedigree which showed that Gur Sahai was -not descended 
from Partab Mai at all, but from another son of Chajmal Das,' 
a younger brother of Partab Mai, named Shiam Das, that Gur 
Sahai stood in the 15th degree from the common ancestor, Chajmal 
Das, and Sheo Sahai in the IG^ih degree; and he contended that, 
under the Hindu law, heirships did not extend beyond the llth 
degree, and that therefore he (Mathura Prasad), though only a 
sister's son, was to be preferred as heir to such remote relations. 

jSTo evidence whatever was given to prove the latter pedigree. 
Indeed it was abandoned by the respondents on this appeal. * 
Yet the Court of the Judicial Commissioner, finding that it showed 
that five other persons stood in the same degree of relationship to 
Chajmal Das as did Sheo Sahai, held that the Hindu law permitted 
them, notwithstanding this, to succeed as heirs toiGur Sahai, and 
gave a decree for possession of one-fifth (not one-sixth as it 
should have been) of the land, the recovery of which was sought, 
as the share of Sheo Sahai therein. 

Thereupon the defendants Nos. 1 'and 2 applied under 
section 623 of the Civil Procedure Code for aT’eview of this judg- . 
meat, setting forth amongst other things : — 

1. That the Court had held that the pedigrees set up by the . 
plaintiffs were not proved, and that they were therefore not expln- 
sively entitled to the property in suit. 

2. That the question whether persons in the 16th degree 
could be preferred to Mathura Prasad, the nepheWj was not 
allowed by the Court t;o be fully argued, 
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had no object in committing to memory, more thin 30 years after he heard 
it. 

“Dayal Shanhar is the hrothcr-in-law of Gur Prasad and says that ho 
never saw a pedigree of the family, but learned the relationship of the par- 
ties which he deposed to from his father, who was not of the plaintiffs’ family, 
but married a lady who did belong to it. As his father was not a member of 
the family, and is not proved to havo had any special means of knowledge, 
evidence of statements made by- him as to the relationship of Gur Sahai and 
Sheo Sahai, is inadmissible. The witness was contradicted] by Hazari Lai, 
who deposed that he had shown a pedigree of the family to him. Gur Sahai 
was the father-in-law of Hazari Lai’s brother, and Hazari Lnl admitted that 
he did not know the relationship of the parties nntillhc saw a pedigree after 
the suit was instituted. 

“Sundar Lai, the I'^st witness, and one of the plaintiffs, is a petition, 
writer, and therefore a person not likely to be believed by any ono acquainted 
with the reputation -which practically all men of his profession bear in this 
country. Ho first recited a pedigree of the family which did not correspond 
to that in the plaint, and when ho discovered that he had made a mistake, 
•recited a different one. Both were stated to have been in accordance with 
one dictated by his father, Sheo Sahai, and so far as. he knew there was no 
written pedigree of the family until he wrote one, which was dictated by his 
father, to be filed in the pre-emption suit (in 1889}. He afterwards appears 
to havo said that he had seen no written pedigree until his brother brought 
one from Sheo Harain for the criminal case. If he did say this, ho contradict- 
ed himself, and, as ho must have known, if bis brother had written a pedigree 
of the family and made numerous copies of it, ho contradicts Kalka Prasad’s 
evidence also. Ashe was a plaintiff, it is improbable that be did not know 
previously that he -u’ould he called as a witness. I do not believe his evidence. 

“The oral evidence to prove the pedigree in the plaint is Ihus, in my opi- 
nion, of as little value as the documentary evidence on which the plaintiffs 
relied, and at the hearing of the appeal practically no attempt was made to 
support the finding of the Subordinate Judge. The only contention was that, 
accepting the pedigree filed by the defendant, Mathura Prasad, the plain- 
tiffs are heirs of Gur Sahai, as, according to it, they are SamanodaTcas, and 
therefore in the absence of other nearer heirs exclude the defendant, who is 
tho son of Gur Sahai’s sister.” 

Alter citing authorities on Hindu law on the subject the 
Court found that — 

“According to tho pedigree admitted hy the defendant, Sheo Suhai was 
a SamanodaJca of Gur Sahai, alihough he is 16th in descent from tho common 
ancestor Chajmal Das, and Gur Sahai was 16th in descent from him. 

But Gur Prasad, Sita Earn, Earn Sahai, and Manohar Lai were also alive 
on tho death of Parhati Kunwar and were related to Gur Sahai in the same 

degree as Sheo Sahai. All these, therefore, were entitled to a share in the 
property- in suit. ” 
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^ tovQcovGv. Itis not less peculiar thatthe contention whichisstat- 

edtojiave been the only contention put forward by the plain- 

tins, 18 tlie very contention Avliicli was conducted in sucb a fash- 
ion that a review was successfully applied for. Having regard 
to I hose several matters, it appears to their Lordships impossible 
to Iiold that the plaintiffs are by the statement contained in this 
pai agraph estopped from endeavouring to sustain, on this appeal, 
the finding of the Subordinate Judge on this point. The second 
question, therefore, alone remains for decision. 

The plaintiffs gave in evidence at the trial three pedigrees, 
amongst others, namely (1) a pedigree purporting to have been 
written by one Maharaj Bahadur in 1872; (2) a pedigree purport- 
ing to have been filed b}’^ Sheo Sahai in 1892 or 1894 in a civil 
suit concerning lands other than and different from the lands'- 
sued for in this action, in which Shco Sahai was plaintiff and 
Kesho and others defendants ; (3) a pedigree filed in a suit brought 
for the recovery of the possession of certain lands in which 
Shankar Sahai (the .son of the second defendant) was plaintiff, 
and Fazal Husain and others were defendants. The Subordi- 
nate Judge; though he held — quite rightly, in their Lordships’ 
opinion — that the controversy out of which this appeal has arisen is 
but a stage in the dispute which arose on the death of Musammat 
Parbafciin 1896, admitted each of these pedigrees in evidence, and 
the plaintiffs relied strongly upon them. They are not ancient 
family records handed down from generation and to gi*neration 
and added to, as a member of the family dies or is born, but docu- 
ments drawn up on a particular occasion for a specific purpose by 
members of the family, and mu-it accordingly be treated as mere 
declarations made b}'' the persons who respectively drew them 
up or adopted them. Taking them in the reverse order, the last 
is inadmissible, having been made post litem motam. The 
second is endorsed : “ (Signed) Sheo Sahai, plaintiff) by the pen 
of Sundar Lai, Special Agent, ” and is on the evidence of Sundar 
Lai clearly admissible as a declaration made by a deceased mem- 
ber of a family touching the family reputation or tradition on 
the subject of its descent. It was held by the Court of the 
Judicial Commissioner not to be admissible on the same ground 
as the third pedigree because, in a statement made by Musammat 
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Ross for tlie 1st and 2nd respondents contended that after 
what had taken place at the hearing before the appellate Court 
in India, and the observations of the J udicial Commissioners on 
the appellants’ evidence, they were estopped from raising on this 
appeal the contention that they were the exclusive heirs of Gur 
Sahai. It was submitted that the pedigrees were rightly held to 
be inadmissible in evidence as not coming within clause (5) of 
section 32 of the Evidence Act (I of 1872), It was most impro- 
bable that in 1872 Maharaj Bahadur was old enough to write out 
the pedigree of that date, and he had not been called as a witness 
in the case. Both on the evidence and as a matter of law the 
appellants had failed to prove their title to the property sued for 
and their suit had been lightly dismissed by the decision under 
appeal, which should be upheld. 

De Oruyther, K. G., replied, 

1908, July 21th.— The judgment of their Lordships was 
delivered by Lord Atkinson : — 

The suit out of which this appeal arises was instituted by the 
appellants, who are the three sons of one Sheo Sahai, deceased, 
claiming through their father as heirs of one Gur Sahai, deceased, 
to recover possession of the immovable property in the plaint 
‘described, of which Gur Sahai died possessed about 40 years 
ago. 

Gur Sahai was succeeded in the possession and enjoyment of 
the property by his widow, Musammat Parbati, who died on the 
22nd March 1896. ^eo Sahai died on the 22nd September 1899. 

The principal defendant, the respondent Mathura Prasad, is 
the nephew of Gur Sahai, his sister’s son. He took possession 
of the property on the death of Musammat Parbati, still retains 
it, and succeeded in obtaining mutation of names in his own 
favour. 

Only, two questions were discussed on the hearing of the appeal, 
and it is only necessary for its decLion that their Lordships 
should deal with these. They are ; — 

1, Is it open to the plaintiffs, owing to what took place at 
the fiisfc hearing before the Court of the Judicial Commissioner, 
to attempt to establish that they are, according to Hindu Law';, 
the heirs of Gur Sahai ? 
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XOilkfi Prasad, Mohabbat liai, and Sundar Lai, prove pedi- 
grees, subsLaiitially idenUcal with that signed by Sheo Sahai liled 
ill 1892 or 3894, and others, such as Hazari Lai, prove import- 
ant portions of it ; wlnie Lalta Prasad, one of the defendant’s 

witnesses, dojiosed as follows : — 

“ Sboo Sabni also belongs to the family of Gur Sahai. I have heard that 
ho is also romoto by six degrees. In my opinion both, [t.e., Madho Earn and 
Sheo Sahai] arc equally related, i.o., in the same;dcgree,” 

And Sri Kishen, another witness for the defendants, a priest 


of the family of Sita Pam deposed - 

*' Shoo Sahai and Sheo Narain descend from Earn Ghniam. Gur Sahai 
descends from Har Prasad. Earn ^Ghulam, Hat Prasad and Shiam Das are 

sons of Par tab Mai.*’ 

This evidence precisely accords ^ith the above-mentioned 
iiedigrees numbered 3 and 2 ; proves, in fact, some of the most = 
important steps in them, and is, therefore, the strongest corro- 
boration of them. ^ , 1 . x 

farther corroboration of these pedigrees is to be found m iHe 
mode in which a certain Mohalla Sarai has been enjoyed. The 
family reputation is that this Sarai was founded by Sundar Las 
(one of the brothers of Partab Mai), who died chiiaiess. If t e 
nedigrees of 1872 and 1894 be correct, then half, or an 8-anna 
share in this Sarai, should be found in the enjoyment of the des- 
cendants of Partab Mai, and the remaining 8-anna share m the 
enjoyment of the descendants of Shiam Das, the only brot er o 
viL Mai who had descendants. That, according to the evi- 
aTn^oi Baghunath Prasad and Kalka Prasad, is prerfy 
what is found. Two-anna shares were enjoyed by Sheo a ai, 
Sheo ITarain, and Gur Sahai respectively ; a 2-anna s are 
Sheo Dayal and Bam Dayal (who died childless) jointly, an i 

r S a — S; 

ShankM Sahai, and other descendants of Sbam^ Da • 
ordinate Judge points out that had Sheo Ba ai a ' 

been descended, as was contended for hte 

Shiam Das and not from fartab Mai, the whole 8 anna 

of Partab Mai must, in the 

come to Musammat Pavbati. Sita Bam, one o 
gives in detail the distribution of an 8-anna s 
coming into the hands of his .branch of the family, 
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On tins application tlie Court of the Judicial Commissioner 
decided that the Hindu law forbade what they had previously 
decided it permitted, namel)’’, the succession of a person sixteenth 
in descent from a common ancestor, on the ground that he 
could scarcely be said to be a relation at all, and that therefore 
the nephew Mathura Prasad should be considered as nearer heir 
to Gur Sahai than Sheo Sahai. They accordingly dismissed the 
plaintiffs’ suit with costs. It is to be observed, however, that 
the Court, in deciding on this application, made no reference to 
the first point which they had decided, viz., that the pedigree 
set up by the plaintiffs was not proved. 

In the first judgment hf the Court they state that the finding 
of the Subordinate Judge that both Gur Sahai and Sheo Sahai 
'were seventh in descent from Partab Mai had been challenged 
by the defendants’ advocate, who contended that the plaintiffs 
had failed to prove the pedigree on which they relied, and that 
all the documentary evidence on which the Lower Court based its 
finding was inadmissible. They then proceeded to devote four 
pages of their judgment to a minute and critical examination of 
the evidence, written and oral, adduced by the plaintiffs, giving 
their reasons for holding that the documents were inadmissible, 
and the witnesses unworthy of belief, and they wind up this exa- 
mination with the passage on which the respondents rely as suffi- 
cient to shut out the plaintiffs from attempting to sustain the 
decision of the Subordinate Judge. It runs as follows : — 

" Tho oral cvidenctf’to prove tlio pedigree iu tlio plainfe is thus, in my 
opinion, of as little value os the documentary evidence on which the plaintilfs 
relied, and at the hearing of tho appeal pr.actically no attempt was made to 
support tho finding of tho Subordinate Judge. Tho only contention was that, 
accepting tho pedigree filed by tho appellant, Mathura Prasad, the plaintiffs 
are heirs of Gur Sahai, as according to it they are Samanodalcas ; and thoroforo 
in tho absence of other nearer heirs exclude the defondant, who is tho son of 
Gur Sahai’s sister. *' 

. Ife is inconceivable why the evidence given before the Subor- 
dinate Judge should be thus elaborately reviewed, if the plaintiffs’ 
advocate had formally admitted he could not support that Judge’s 
finding. It is almost as strange that this advocate should confino 
himself to a contention based on a pedigree proved by nobody, 
and binding on nobody but the person wbo filed it, and wbicli, at 
the best, could only secure to h is clients one-sixth of what they souglit 


1908 


Kama 

Pjsasau 

V. 

MATHUitA 

Pbasai>. 


1903 


Gaya 

Pbasad 

1 '. 

IjHAGAT 

Sih'OjI. 


626 


THE IHDIAN LAW EEPOBTS, [VOL. SXX, 


^aratinga Soto v. Muihaya JPillai (1) distingpuislied. 

Tho answer to the question who is the "prosecutor" must depend upon 
the wholo circumstances of tho caso. Tho move setting the law in .motion is 
not the oritorion ; the conduct of tho complainant before and after making the 
charge must also ho taken into consideration. Nor is it enough to say the 
prosecution was instituted and conducted by the police ; that is again a 
question of fact. Theoretically all prosecutions are conducted., in the name 
and in behalf of tho Crown, but in practice this duty is often left in the hands 
of tho person iirimcdiatcly aggrieved by tho offence, who, pro Sac vice, repre- 
sents tho Crown. In India under section 495 of the Criminal Procedure Code 
(Aet V of 1898) a private person may bo allowed to conduct a prosecution, 
and " any person conducting it may do so personally or by pleader”; and 
whoro it is permitted this is obviously an element to be taken into.consi- 
deration in judging who is tho prosecutor and what are his means of infor- 
mation and motives. 

The foundation of the action for malicious prosecution is malice, yrhich 
may bo ehown at any time in tho course of the inquiry. 

Fiizjohn v. Maclcinder (2) referred to. 

Whoro tho defendants, though their names did not appear on the face of 
tho proceedings, except as witnesses, wore directly responsible for a charge 
of rioting being mado against tho plaintiff, had produced false witnesses to 
support tho charge at tho investigation by the police ; had taken the princi- 
pal part in tho conduct of tho caso before the police and in the Magistrate’s 
Court 5 had instructed the counsel who appeared for the prosecution at the trial 
that tho plaintiff " had joined tho riot,” and had done all they could to pro- 
cure tho conviction of the plaintiff, who was acquitted, being found hot to 
have boon present at tho rioting. 

• Seld that they wore rightly found liable for damages in an action for 
malicious prosecution. 

Appeal from a decree December 1905) of the Court 
of the Judicial Commissioner of Oudh, which reversed a decree 
(3 let July 1905) of the Subordinate Judge of Bahraich, who had 
decreed the appellant’s suit. 

The principal question for determination in this appeal was 
whether on the facts found, the respondents were liable in law 
to an action for damages for malicious prosecution. 

The facts were as follows ; -* Between the two villages of 
Shukulpurwa in the Kapurthala estate and Keora in the Eampur 
Mathura estate the river Ghoora flowed. The respondent 
Sardar Bhagat Singh was the' muasarim, and the respondent 
Imam-ud-din Shah was the kanungo of the Bonndi division of 
the Kapurthala estate in which the village of Shukulpurwa was 
(1) (1902) I, L. B., 26 Mad., 362. (2) (1861)i9:C. B., N, S., 606 
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Pavbati ia the absence of Suuclar Lai, in a suit instituted by him 
against her in the year 1891 for cutting down trees in a certain 
grove in the village of Kampur Ansu, which he alleged was a 
halting-place, she had said : — “I have no kinship with him, nor 
am I on visiting and dining terms with him as a fellow-caste man. 
He has no concern with my proprietary interest (hakkiatj . . . 

The plaintiff^s [Svmclar Labs] father, and his co-sharers have 
wasted their shares in the hakkiat. ” But it is clear that the 
controversy to which this statement refers was not a controversy 
as to the heirship to Gur Sahai, but referred to an entirely differ- 
ent matter. In order to make the statement in admissible on this 
ground, the same thing must be in controversy before p,ud after 
the statement is made — Freeman v. Phillips, (1); Shrewsbury 
Peerage, (2) ; Duke of Devonshire v. Neill (3). In their 
* Lordships’ opinion, liaving regard to the evidence of Sundar 
Lai and of the other witnesses examined for the plaintiffs, this 
pedigree was clearly admissible. 

The first pedigree purports to be signed by .Maharaj Bahadur, 
a son of Sheo Narain, a deceased member of the plaintiffs’ 
family, who was however not examined as a witness. Accord- 
ing to the evidence of Kalka Prasad, it was in the liaud writing 
of the former and was obtained by him from Sheo Naraiu in 
the years 1894 — 1896 (the precise date is not fixed) as a state- 
ment of the family descent, for the purpose of being given in 
evidence in certain criminal proceedings instituted under sec- 
.tion 323 of the Indian Penal Code in the case of In re Baiju 
and others v. Sundae” Lai and Du^ga Prasad It was thus 
adopted by Sheo Naraiu, is not shown to have been made post 
litem motam, and is therefore, in their Lordships’ opinion, 
admissible. 

These pedigrees disclose that Gur Sahai and Sheo Sahai are 
descended from a common ancestor, Partab Mai, one of the 
sons of Chajmal Das, the first through his son Har Prasad, the 
second through his son Ram Ghulam, each being six degrees 
removed from Partab Mai. Six of the many witnesses examin- 
ed on behalf of the plaintiffs, members of the family, prove 
descent from this common ancestor. Three of these, namely, 

(1) (1816) 4 M. & S., 486(494,497), (2) (1857) 7 H. L. C., ! (22), 

(3) (1877) 2 Ir. L. E., 132. ' 
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8{alomciilB Uiej did in tho Criminal Court, and no suit could 
Icgnllj bo brought agaiiLsl them ; and that the prosecution was 
not malicious nor without reasonable and probable c.133, nor 
did it arise from any illegitimate motive. 

Tlio most material issue was the first ^^vras any report made 
to tho })olice; or any complaint lodged by the defendants against 
tho plain tiff, and .'lid the defendants or either of them prosecute 
liim on tho chai'go of riot? ” Others raised the question of whether 
there was malice, or want of reasonable and probable cause. 

On tlio evidoncG tho Subordinate Judge held that there was 
Jio doubt as to tho two defendants being the chief cause of the 
plaintiff’s liaving been accused of rioting ,* and although their 
names did not appear on the face of tho criminal proceedings, 
yet tlioy M*oro in fact the proseciitoi's, and had concocted and 
fabricated false e\ndcnco to get the plaintiff charged with 
rioting j that there was no reasonable and jjrobable cause for 
tho prosecution and that the defendants had acted malicicusly. 
A decree was accordingly made in favour of the plaintiff, for 
Rs. G, 082-8 and costs of the suit. 

On appeal by the defendants io the Judicial Commissioner 
of Oudh that Court (W. F. Wells, 2 ad Additional Judicial 
Commissioner) held, on the .authority of tlie cases of Narasinga 
Row V. Muihayci Pillai (1), and Dv,dhnath Kcindu v. Mathura 
Prasad (2) that no one but a person who has made a formal 
complaint or application for process to a .Court could be sued for 
damages for malicious prosecution, and in the result he dismissed 
the suit, but without costs. The material portion of his judgment 
was as follows : — 

“ It has tcctt uvgQd in this Court thrt tho prosecution was a police pro- 
secution, and that though tho dcfcnclauts may have been in Court .assisting 
counsel, and though some of his fees may have hcon paid through them, yet the 
fees were paid actually hy tho estate and the defendants wore merely acting 
under the instructions of tho superior officers iu the estate, which therefore, 
must he considered to bo the real prosecutor. 

"2fow it is admitted that no formal complaint was made to a Court 
against the plaintiff, and it is alleged that ho was sent for trial under section 
147, Indian Penal Code, on information given to the police by the defendants, 
who produced evidence before the police and took an active part in the case 
by instructing Counsel in the Courts. 

(1) (1902) I. L. E., 26 Mad , 362. (2) (1902) I- h. K. 24, All. 3 
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that the Sarai is joint property. No evidence is given to contra- 
dict that of Eaghunath Prasad and Kalka Prasad as to the 
persons amongst whom the share of Parfcah Mai in the Sarai 
is distributed. 

It was argued by Mr. Ross, on behalf of the defendants, that 
the fair conclusion to be drawn from the evidence was that Ma- 
haraj Bahadur was either not born in 1872, or was then of such 
tender years that he could not have drawn up the first pedigree, 
as deposed to by Kalka Prasad. No doubt there is much force 
in this argument, but, even if it prevailed, there remains the 
second pedigree, that of 1892^ corroborated os it has been in the 
manner pointed out. 

Their Lordships think that it is impossible to put aside all 
this evidence, as was done by the Court of the Judicial Commis- 
sioner. They are, therefore, of opinion that the conclusion at 
which the Subordinate Judge arrived is that to which the evi- 
dence properly admissible, on the whole, most reasonably leads, 
and that -the decision of the former tribunal was erroneous and 
that its decrees should therefore be reversed with costs, and this 
appeal allowed. They will humbly advise His Majesty accord- 
ingly. The respondents must pay the costs of the appeal. 

Appeal allowed. 

Solicitors for the appellants : — Young, Jaclcson, Beard and 
King. 

Solicitors for the let and 2nd respondents : — T, L. Wilson 
&Go. ' ’ 
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GAYA PRASAD (PiAiNiirr) v. BHAQAT SINGH (Defendant.) • 

[On appeal from tlie Courb of tlio Judicial Commissioner of Oudh.j 
Maliciout <prosec-ution— Information given to police — Prosecution hg police 
after investigation — Acquittal of accused — Lialilitg of informant where 
information is found to he false — " Prosecutor " in criminal case — Malice 
—Criminal Procedure Code, section 495. 

It is not a principle of universal application that if the police or Magis- 
trate act on information given by a 2 n’ivato individual without a formal com- 
plaint or application for process the Crown and not the individual becomes 
the prosecutor. 

Present -.—Lord Eobeetson, Lord Atkinson, Lord Coidins, Sir Andbkw 
SooBDB, and Sir Aethvb Wiiboh. 
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tlio result of perjury on the part of tlio defenaant himself. No authority has 
been quoted to tno which ronlly conflicts with the view tahen by the Madras 
Higli Court, and the Allahabad decision to some extent supports their view. 

“ TJic principle followed appears to be this. If the police or magis* 
Irncy decide to net on information given by a private individual withouta 
forinnl complaint or application for process, the Crown becomes the prosecu- 
tor and not the individual. It may bo said that if any person is aggrieved 
thereby, his remedy would lie in a prosecution under section 182 of the 
Ponnl Code, or for perjury, both of which would require sanction udder 
section 105 of the Criminal Procedure Code, and so there can be no 
action against tho individual for malicious prosecution. But a falsa charge 
made in n complaint would bo punishable under section 211, Penal Code, and 
prosecution in respect of it would also require sauction under section 195, Cri- 
minal Procedure Code, yet it would undoubtedly afford a ground for an action 
for malicious prosecution. It is difficult to boo why a person who has 
bad to defend himself against a serious false charge which has been set on 
foot by anotbor, should have a civil remedy when the charge is made in one 
way and not when tho charge is made in another way. In a country where 
tho police have a doubtful reputation, deserved or not, it seems unreasonable 
that a man should bo able to secure himself against a civil action simply 
hecauso luB chnrgo is supported by tho imprimatur of a police officer, to 
whom ho mny have given a gratiOcation. But although I entertain these 
doubts, I hesitate to differ from tho views of several of the learned Judges 
of tho Madras and Allahabad High Courts, who appear to hold that in order 
to afford ground for an action for malicious prosecution there must be some 
formal complaint or application for process to a Court. 

“It is conlondcd that tho defendants adduced evidence before the police. 
But if the fact that tho polico took up the case affords any privilege to the 
defendants in respect of tho information they gave, it would also, I think, 
protect them in tho matter of tho production of evidence. In the Madras 
caso I can hardly doubt that tho complainant gave assistance to the police 
in tho mutter of procuring evidence. 

“It is further urged that tho defendants having assisted counsel for the 
proaccuLion in Court makes thorn liable ns prosecutors. But I am unable 
to nccopt ibis view. Tho case was ono of considorablo importance to the 
Kopurthala estate and tho subordinate officials who were acquainted with 
tho cii’cumstancos, would naturally bo directed to look after the case, and see 
that’what was nocossary was clicitod from tho witnesses. If no liability 
attaches to tho dofoadants from tho information said to have been given to 
tho polico, I do not think any would, under tie circumstances, attach from 


what they did subsequently in Court. 

“ Holding the view sot forth above, I do not think it necessary to enter 
into details of tho facts and determine whether or not tho police acted on 
information given by the defendants and whether the charge of rioting was 
false or not. 

“ Bat I may say that having studied the documentary evidence to w ic 
my attention was drawn and road most of tho volumiiious oral evidence 
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situate. The appellant in 1902 was naib or manager of the 
Rampur Mathura estate. • 

On 28th October 1902 Imam-ud-din Shah reported to the 
Inspector^of Police at Boundi that on that day 700 or 800 men 
of the Rampur Mathura estate had entered the village of 
Shukulpurwa, cut and carried away the crops on certain lands, 
and stolen other crops and property belonging to the tenants. 

On 29th October the Inspector made an order for Bhagat 
Singh toTnquire and report. On 30th October 1902 Bhagat 
Singh submitted a report upon which orders were passed tliat 
proceedings should be taken under section 145 of the Code of 
Criminal Procedure. 

On 2nd November 1902 an application was made on behalf 
of the Kapurthala estate under section 107 of the Criminal 
Procedure Code to the Deputy Collector of Bahraich who sent 
the application for inquiry by the Inspector of Police at Fakhr- 
pur. Certain persons who were named in the petition were 
charged, and the appellant’s name was not mentioned. Before 
the police Bhagat Singh and Imam-ud-din conducted the prose- 
cution. They then xirocured evidence that a riot was committed 
and that the appellant had x^ersonally taken part in the riot. 
By producing this evidence they induced the Inspector of 
Police to send the appellant and the other accused persons for 
trial before the Deputy Collector of Bahraich. The prosecu- 
tion was conducted by a barrister instructed by Bhagat Singh 
and Imam-ud-din Shah, and pressed under their instructions 
against the appellant. These proceedings came to an end by 
an order made by the Magistrate on 15th July 1903, acquitting 
the appellant and all the other accused persons, and express- 
ing the opinion that the charges had been concocted by the res- 
pondents. 

On the 14th July 1904 the appellant brought the suit out of 
which this appeal arose against Bhagat Singh and Imam-ud- 
din Shah claiming damages Rs. 7,000 from them for malicious 
prosecution. 

The defence was that the defendants did not institute any 
criminal prosecution, but were merely witnesses for the prose- 
cution ; that as witnesses they were Justified in making the 
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_ the prooeediDgs io the coui-te and insirucled connsel to press the 
charge agamst him, all the time hnowing that the appellant was 
innocent, they should not be allowed to evade responsibility 
merely because they did not initiate the complaint in court. 
Eeference wa<i made to Fitzjokn v. Mackinder (1) ■ Criminal 
Procedure Code (Act V of 1898)^ section 4 as to the definition of. 

cognizable ofience, ” section 145 as to disputes likely to cause a 
breach of the peace, section 156 as to the investigation by police 
oflScers of a cognizable offence, schedule II ^^offeuee under sec- 
tion 147 of the Penal Code (Act XLV of I860),” section 190 as 
to ‘‘ conditions requisite for initiation of proceedings, ” and sec- 
tion 495 as to “ permission to conduct prosecution. ” The deci- 
sion of the Subordinate Judge was correct and should be restored. 
The two Judges of the Judicial Commissioner’s Court who grant- 
ed special leave to appeal appear to have doubted the correctness 
of the judgment now under appeal. 

1908, Jul^ 3lst : — The judgment of their Lordships was de- 
livered by Sib Andeew Scoble : — 

This is an action for damages for malicious prosecution. 
The parties are officials of adjoining estates, the plaintiff being 
manager of the Pampur Mathura estate, and the defendants 
being respectively munsarim and kanungo of the Bouudi division 
of the Kapurthala estate. The case arose out of a dispute regard- 
ing the ownership of some alluvial land lying between the two 
estates; and the charge was that the plaintiff had taken part in a 
riot connected with this dispute. The case was sent for trial on 
the 22nd November 1902, but was not disposed of until the 15th 
July 1903, when the Magistrate dismissed it, holding that “ there 
was no riot at all, ” and adding : 

“ I consider Kapurfchala estate entirely to blame in this case, and hold 
ihat Sardir Bhagat Singh (assisted by Imam-ud-din Shah) is responsible for 
concocting up these riot and theft cases with all the minor complaints,” 

The plaintiff thereupon brought this action, claiming 
Rs. 7,000 damages. The Subordinate Judge held that ^^it was 
found during the trial of the criminal proceedings, and proved 
before me by the evidence in the case, that the two defendants 
have concocted and produced false evidence to get the plaintiff 
charged with the crime, ” and he gave the plaintiff a decree for 

(1) (1861) 9 C. B., N. S., 505 . 
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' " Tlio first question to the considered is, whethoi’, if this allegation bo 
true, tho defendants are liable in this action. 

" The learned counsel for tho defendants has relied greatly on^tho case of 
yarasinga Boto v. Muthaya Fillai (!}, in which it w'as held that the only person 
who can bo sued in an action for malicious prosecution is the person who 
prosecutes. The defendant in that case gave information to tho police of 
an offence cognizable by them, and tho police after investigation thought fit 
to prosecute and the plaintiff was acquitted. It was held that, though the 
defendant may have instituted tho criminal proceedings before the police, he 
certainly did not prosecute tho plaintiff and was not responsible for tho act 
of the police. The learned Judges appear to have followed another unroported 
decision of the same Court. It does not appear from tho decision reported 
if the defendant in that cqso brought witnesses before the police or if he 
afterwards took an active part in tho conduct of the case. 

" The learned counsel for tho defendants has relied also on the case of 
Bai Jang Bahadur v. Bai Gudor Sahai (2). In that cose the plaintiffs wore 
said to have been prosecuted in tho Criminal Courts in consequence of infor- 
mation given to the police. It docs not appear definitely if tho police sent 
tho accused up for trial, but it is clear that in addition to the information 
given to tho police a complaint was filed in (he Criminal Courts by two of 
tho defendants’ servants, which did not occur in tho present case; and this 
would have probably prevented tho learned Judges adopting tho view of the 
Madras High Court, even if the plaintiff was sent up to trial by the police. 
They held that the defendant having admittedly paid the costs of the pro- 
secution, must be held liable; and the learned counsel for tho defendants has 
therefore argued that tho Maharaja of Kapnrthala, and not his clients should 
be held liable. I should not however be disposed to accept this view in tho 
present case, having regard to its peculiar circumstances, which differ entirely 
from thos^ of Bai*dang Bahadur v. Bai Gudor Sahai, 

“ I was also referred to tho case of Budhnath Kandu v, Mathura Frasad 
(3). In that case tho plaintiff was prosecuted by a Magistrale on information 
given by the defendant, who had, however, not mentioned him in the formal 
complaint. Hero too, it does not appear what part the defendant took in the 
subsequent proceedings, 

“ In tho case of Musa Yakub Mody v. Manilal Ajitrai (4), the defen- 
dant had started tho prosecution by a complaint laid in court; proceedings 
wore taken by Government for extradition, and the plea was set up that tho 
defendant was not liable in respect of those proceedings becauso of the action 
of Government. This plea was overruled, as the defendant had actually con- 
ducted the case for extradition ; and moreover he had clearly started the 
prosecution by a formal complaint. In that judgment there is a reference 
to tho case of Fitzjohn v, Mackinder (5), in which it was hold that a person 
was responsible for starting or continuing a prosecution even when ho had 
been ordered by a Court to prosecute. But in that case tho Court order was 


(1) (1902) I. L. R., 26 Mad., 362. (3) (1902) 1. L. R,, 24 All. 317. 

(2) (1897) 1 0 W. N.. 637. (4) (1904) 1. L. R., 29 Bom., 868. 

(5) (1861) 9 C. B. sH. S., 605 ; 80 L. J. C. P. 166. ' 
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witnesses to suiiporfc it; if ho influences the policeto assist him 
in ^ sending an innocent man for trial before the magistrate 

it would be equally improper to allow him to escape liabil- 
ity because the prosecution has not, technically, been conducted 
by him. The question in all cases of this tind must be -Who 
was the prosecutor ?—and the answer must depend upon the 
whole circumstances of the case. The mere setting of the 
law in motion is not the criterion ; the conduct of the complain- 
ant before and after making the charge, must also he taken 
into consideration, itfor is it enough to say, the prosecution 
was instituted and conducted by the police. That again is a 
question of fact. Theoretically all prosecutions are conducted 
in the name and on behalf of the Crown, but in practice this duty 
is often left in the hands of the person immediately aggrieved 
by tlio oCTence, who hac vice represents the Crown, In 
Indian private person may be allowed to conduct a prosecution 
under section 495 of the Criminal Procedure Code, which 
provides that “ any magistrate inquiring into or trying any 
case may permit the prosecution to be conducted by any 
person other than an officer of police .... Any person 
conducting the prosecution may do so personally or by a 
pleader.” Wlien this is permitted, it is obviously an element 
to bo taken into consideration in judging who is the prosecutor 
and what are his means of information and motives. The 
foundation of the action is malice, and malice may be shown at 
any time in the course of the inquiry. As Bramwell, B. 
observes in Fitzjohn v. Mackinder (1): — 

“ This action is not for damages in rospect of the preferring of the 
indictment only, but also for the residue of the prosecution, and the damage 
doDsequent upon it, , , , Where an action is maintainable in respect 
of the whole prosecution, including the preferring of the bill, it is in part 
maintainable for the subsequent stages and conduct of it.” 

And in the same case, Cockburn, C.J., says (at p. 531) : 

“ A prosecution, though in the outset not malicious, as having been 
nndortahon at the dictation of a Judge or Magistrate, or, if spontaneously 
undertaken, from having been commenced under a lond fide belief in the 
guilt of the accused, may nevertheless become malicious in any of the stages 
through which it has to pass, if the prosecutor, having acquired positive 
knowledge of the innocence of the accused, perseveres male animo in the 

{!) (1861) 9 C. B., N. S., 605; at p. 622. 
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recorded by the Subordinate Judge, I am disposed to believe that the S 
Inspector did institute a charge under section 147, at the instigation 
Bhagat Singh and not of his own motion • that the charge was found false 
the Magistrate w’ho tried the case ; and that the evidence on the record j 
duced by the defendants is not such as to incline me to believe it to h 
been proved. The evidence of Bhagat Singh was anything but straight! 
ward. 

“ Under those circumstances, though I must allow the appeal on the le 
grounds set forth above, I consider that the parties should pay their ( 
costs, ” 

From that decision special leave to appeal was granted to 
appellant by two Judges of the Judicial Commissiouer’s Cc 
(L. G. Evans and E. Chamier) uufler section 595, clause (c) of 
Civil Procedure C^de, on the ground of the importance of 
question of law raised, and on the gionnd that the question 
law had been wrongly decided, and that the decision was op] 
ed to the ruling of the Bombay High Court in Musa Ya 
Mody V. Manilal Ajitrai (1). 

Ou this appeal, which was heard ex parte, De Gruyt 
K. C., and S. A, Ky§in for the appellant contended that 
finding o£ law by the appellate Court that no action would 
for damages for malicious prosecution against any person i 
has not made a formal complaint for process to a Court 
erroneous. The Court came to that finding on the authoritj 
the cases of Narasinga Row v. Muthaya Pillai (2) ; and Di 
noth Kandu v. Mathura Prasad (.3), which he considered 
was bound to follow, though liis real opinion of the facts of 
case (see the conclusion of his judgment) was substantially 
same as that of the Subordinate Judge, who said that there 
• no doubt as to the two defendants being the chief cause of 
appellant's having been accused of rioting, and that, altho 
their names did nob appear on the face of the proceedings, 
they were in fact the prosecutors and had concocted and fa 
cated false evidence to get the appellant charged with 
. offence. It was submitted that the liability of the defendant 
each case should be determined on the facts. Where, as 1 
the defendants not only gave false information to the police 
'..which the charge under section 147 of the Penal Code was n 
'-’against the appellant, but took an active part in the condnci 

(1) (1904) I. L. R,, 29 Bom., 868. (2) (1902) I. L. R., 26 Mad., 36 

(8) (1861) _9 C. B. N. S., 606, 22. 
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_ " All thoso arc circumstaocos which occur perhaps daily in every district 

jn India, and having regard to the immense number of false charges made, 

(wo) think it most doslrablo that there should be no doubt as to the law 
on the subject." 

In the opinion of their Lordships, it would be a scandal 
if the remedy provided by this form of action were not avail- 
able to innocent persons aggrieved by such unfounded charges, 
and they will humbly advise His Majesty that the appeal 
ought to be allowed and the decree of the Judicial Commis- 
sioner set aside, with costs, and that of the Subordinate 
Judge confirmed. The respondents must pay the costs of the 
appeal. 

Appeal allowed. 

Solicitors for the appeWanti’^ Sander son, Adkin, Lee and 
Eddis. 

J, V. W. 
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Sefore Mr. Justice Aikman ani, Mr, Justice Karamat Husain. 

JUMAI KANJAil (Deobee-hoIpUBb) «. ABDUL KARIM KHAN (Jed&mbkt- 

debioe).* 

Execution of docree’^l/iinitation — Act No. XV of 1877 (Indian Limitation 
Act), schedule II, article 179 (5)-^ Civil Procedure Code, section 248— 
'Laic ofissuinff notice. 

Meld that the expression “ the date of issuing notice under the Code of 
Civil Procedure, section 248, " os used in article l79 (5) of the second schedule 
to the Indian Limitation Act, 1877, means the date upon which] the Court 
passes an order for issue of a notice under section 248, not the date upon 
which such order actually issues. 

This was an appeal arising out of proceedings for the execu- 
tion of a decree. The decree-holders applied for execution, 
within time, on the 15th of January 1904. On the 21st of J anu- 
ary 1904, the Court passed an order that notice should issue to 
the judgment-debtor under section 248 of the Code of Civil Pro- 
cedure. The notice actually was issued on the 25th of January 
1904. The next application for execution was presented on the 
24th of January 1907, and it was then objected to as being barred 

•Second Appeal No. U80 of 1907 from a decree of Muhammad AH, 
District Judge of Mirzapur, dated the 9fch of July 1907, coaSriuing a decree 
of Behari Lai Mehra, Munsif of Mirzapur, dated the 4fch of May 1907. 
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lis. 6,082-8 damages and the costs of the suit. The Judicial 
Commissioner on appeal, on the authority of the case of Nara- 
singa Mow v. Muthaya Pillai (1) dismissed the suit, holding 
that if the police or magistracy decide to act on information 
given by a private individual without a formal complaint or ap- 
plication for process, the Crown becomes the prosecutor and not 
the individual j ” but he added : 

" I may say that, having studied the documentary evidence to which my 
attention was drawn, and road most of the voluminous oral evidence recorded 
by the Subordinate Judge, lam disposed to believe that the Sub-Inspector 
did institute a charge under section 147 at the instigation of Bhagat Singh 
and not of his own motion ; that the charge was found false by the Magistrate 
who tried the case ; and that the evidence on the record produced by the 
appellants is not such as to incline me to believe it to have been proved. " 

It will be convenient to refer at once to the decision of the 
Madras High Court (uhi supra) which the learned Judicial 
Commissioner appears, to have followed with some reluctance. 
The judgment is in these terms : — 

" The only person who can be.'sued in an action for malicious prosecution 
is the person who prosecutes. In this case, though the first defendant may 
have instituted criminal proceedings before the police, he certainly did not 
prosecute the plaintiff. He merely gave information to the police, and the 
police, after investigation, appear to have thought fit to prosecute the plain* 
tiff. The defendant is nob r'csponsiblo for their act, and no action lies against 
him for malicious prosecution.” 

The principle here laid down is sound enough if properly 
understood, 'and its application to the particular case was no 
doubt justified; but in the opinion of their Lordships, it is not 
of universal application. In India the police have special 
powers in regard to the investigation of criminal charges, and 
it depends very much on the result of their investigation whether 
or not further proceedings are taken against the person accused. 
If, therefore, a complainant does not go beyond giving what 
he believes to be correct information to the police, and the police 
without further interference on his part (except giving such honest 
assistance as they may require), think fit to prosecute, it would 
be improper to make him responsible in damages for the failure 
of the prosecution. But if the charge is false to the knowledge 
of the comi^lainant; if he misleads the police by bringing suborned 


(1) (1902) I. L. H , 28 Mad., 882. 
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Sofore Mr, Justice Aikman and Mr. Justice Griffin, 

_ HAZAEI MAL (DErEKUANi) v. BHAWANI RAM aot anothee '(PLAm^TB) 
. AKD PANNA LAL akd akotheb (Depend akts) * 

Civil Frooedure Code, seotion Zii— Non- joinder of parties-^Oljeotion not taken 
at the earliest opportunity —Limitation. 

An objection as to tho non-joindor of parties alleged t? be aoceasary 
ought to bo raised by the defendant at the earliest opportunity,* where this 
is not dono and the parties omitted are in oonseijuence not added until after 
the expiry of the period of limitation for a suit against them, the defendant 
will not bo permitted to ''take advantage of the bar of limitation. 

LatesJiri Fartap Narain Sinyh v. Uudra Narain Singh (1) and Guruoayya 
Gouda V. Battatraya Anant (2) followed. SIiamratM Singh v, Eishan Prasad 
(3) distinguished. 

The facts which gave rise to this appeal are as follows 
The plaintiffs, Bhawani Ram and Jawahir Lai brought the 
suit on the allegation that they with one Rakhab Das were pro- 
prietors of a banking and commission firm at Secundrabad, and 
that Hazari Mai, the principal defendant, was indebted to the 
firm. Rakhab Das did nob join in the suit, and was made a p'O 
formd defendant. The suit was filed on the 16th of August 
1906. The defendant Hazari Mai filed a written statement on 
the 5th of September 1906. In that he took no objection to want 
of parties. Upwards of six months afterwards, namely on the 
20bh of March 1907, he took objection to the effect that the two 
minor sons of Rakhab Das ought to have been joined as parties to 
the suit and that in their absence the suit could not proceed. 
Thereon the i)laintiffs, in order to remove this objection, though 
not admitting that the minors were necessary parties, applied 
for their names to be added, and this was done. Objection was 
then taken that the suit could not be maintained, as it was barred 
against the added defendants at the time their names were 
brought upon the record. The Court of first instance, relying on 
the decision in Shanurdthi Si'dgJi v, Kishan Prasad (3), held that 
the minors were necessary parties, and as they were not joined as 
•pro formd defendants until after the period of limitation for the 
suit, it could nokbe maintained. Accordingly that Court dismissed 
the suit. On appeal the Additional District Judge, after 

• Pirst Appeal No. 19 of 1908, from an order of Muhammad Ahmad 
Khan, Additional Judge of Meerut, dated the 16th of December 1907. 

(1) (1904) I. L. E., 26 All., 528. {2j (1903) I. L. R„ 28 Bom., II. 

(3) (1907) I. L. R.,_29 All., 311. 
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proBOcntion, witli tho intontion of procuring ftr nefat a conviction of 
the accused.” 

Turning to the facts of the present case, it appears that on 
the 2nd November 1902 an application was made to the 
Deputy Collector of Bahraich for an investigation by the 
police of a charge of unlawful assembly against eight 
persons, of whom the plaintiff was not one. The investigation 
was entrusted to Izhar-ul-haq, a Sub-Inspector of Police, who 
says ; 

*' I Bummoned tho plaintiff bocauso Bhagat Singh gave me a list of 
accused persons containing plaintiff’s name. . . . When Bhagat Singh 
produced that list, I said to him that tho compUint filed in Court did not 
contain Gaya Prasad's name. How was it that tho defendant had mentioned 
his name . . ? And then Bhagat Singh [said] that tho chief cause of 
riot [was tho plaintiff; so ho gave tho plaintiff’s name in tho list, and that 
ho would bo summoned.” 

This makes it clear that Bhagat Singh was directly respon- 
sible for auy charge at all being made against the plaintiff. 
Imam-ud-din was the person who made the original report of 
an unlav/ful assembly, upon which the prosecution for riot 
was ultimately based, and the two men appear to have acted 
together throughout tho subsequent proceedings. They took 
the principal part in the conduct of the case both before the 
police and in the Magistrate’s Court, and the learned counsel 
who appeared for the prosecution at the trial before the 
Magistrate expressly says that they instructed him that Gaya 
Prasad “ joined the riot.” As already mentioned, the Magis- 
trate found that there was no riot at all, and that on the 
day on which it was alleged to have occurred, the appellant 
was ill at Lucknow. The charge was a false one to the 
knowledge of the respondents, and they must abide the 
consequences of their misconduct. 

In granting leave to appeal to his Majesty in Council, 
the learned Judicial Commissioners say ; 

” It is difficult to ovorostimato tho importance of tho question raised 
in this case, namely, whether a person may bo sued for damages for malicious 
prosecution who makes a false report which results in a prosecution, or who 
instigates tho police to send persons up for trial under section l70 of the 
Code of Criminal Procedure, or who conducts the case against those persons 
when sent up for trial.” 

And they^add *. 
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io \yatib of parties -was clenrly not taken at- the earliest pos. 
«jWo opportunity. Tho defendant belongs to the same caste 
and resides in tho same place as the plaintiffs, and must be 
docruod to have known of the existence of the sons of Raklmb 
I>ns. Had he taken objection in his written statement, the case 
would ]iavo boon different.; but then, had he done bo, the plaintiff 
could at once, within the period of limitation, have added the 
names of tho minors. Tho defendant waited until a suit with 
tlm minora aa defendants was barred by limitation and then 
took objection. In tho case Pateshri PaH7,p Ifarain Singh v, 
Pitdra N(i/raiii Singh tho learned Judges cited with approval 
a passage from a judgment of the Bombay High Court in the 
case Ouruvayya Qoudct v. Dattatraya Anant (1), where it 
is said: — must hold that the bar of limitation was not 
esinblisliod, as tlic defendant's objection to non-joinder of parties 
ha\nng been taken at a late stage of the suit may be disregard- 
cdP Wo think that the Court of first instance ought not to 
have entertained the objection having regard to the provisions 
of section 34 of tho Code of Civil Procedure. On the grounds 
stated above we uphold -the decision of the Court below and 
dismiss the appeal with costs. 

Appeal dismissed. 


APPELLATE CEIMINAL. 


JJcfore Mr, Jusiieo Richards and Mr. Justice Karamaf Susain 
EMPEROR V. ICHEORAJ akd omebs. • 

Act 2fo, I 0/1872 (Indian Evidence ActJfSecfionSO—Confession—JointtrialJ- 
Flea of' the guilty bff one of the accused — Use of confession -against the 
test — •Criminal Frocedurc Code, scctions-271, 342. 

Where an accused person has pleaded guilty and the Court is prepared to 
convict on that plea, it is contrary to tbo spirit of the law to postpone the 
conviction ao that tho person who hns pleaded guilty may technically be said 
to he tried jointly for tho same offence with other co-accused and any state- 
ment in tho nature of a confession that ho may make used against them. 
Queen Emgress v. Faliua (2) followed. 

The facts of tins case are as follows : — ■ 

, Sixteen persons were put on their trial on a charge of dacoity. 
Of these one Chidda, who had previously made a confession, 

• Criminal Appeal No, 522 of 1903 against an order ofRvi Biijuafch, 
Additional Sessions Judge of Moradabad, dated the 2l8t May 1903. 

‘ (1), (1903) I. L. R., 28 Bom., 11. (2) (1900)1. L.B., 23 All., 53. 
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bj limifeation. The Court of first instance (Munsif ofMirzapur) 
sustained this objection and dismissed the application for execu- 
tioDj and this order was upheld in appeal by the District Judge. 

The decre 0 *holder appealed to the High Court. 

The Hon’ble Pandit Mada/fi Mohan Malaviya and Munshi 
IswoA' Baran, for the appellant. 

Mr. J. Simeon, for the respondent. 

Aikman and Karamat Husain, JJ.— This is a decree- 
holder’s appeal. The Coui’ts below have held that the present 
application to execute is barred by limitation. The application 
to execute was presented on the 24th of January 1907. The 
last preceding application was made on the 15th of January 
1904. On the 21st of January 1904, the Court passed an order 
that notice should issue to the judgment-debtor under section 248 
of the Code of Civil Procedure. The notice was actually issued 
on the 25th January 1904. Article 179 of schedule II of the 
Limitation Act allows three years from “ the date of issuing 
notice under the Code of Civil Procedure, section 248.’^ If the 
date of issuing notice be taken to bo the date on which it is 
actually issued, the application is within time. But if it be 
taken to be the date on which the Court passed an order for issue 
of notice under section 248, the application is too late. There 
is a great conflict of opinion in the different High Courts as to 
the meaning of the words quoted above. In this conflict we are 
bound to follow the rulings of oui’ own Court, and the learned 
vakil for the appellant admits that those rulings are against 
him.* We accordingly hold that this appeal must fail, and we 
dismiss it with costs. 

Appeal dismissed. 


* The rulings referred to wore TTdil S'arain v. Ram Partah Singh (Wickly 
Rotes, 1881, p, 120) and Raldco v. Sarrison (Wocldy Notes, 1890, p. 2-14). 
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f 'a witness. . .CKidcla, one o£ the jjersons who was convicted, was 
evidenflj anxious to become an approver,. He made a complete 
con.feEsion of his own guilt, which, strange to say, he adhered to 
e\ eb in the Sessions Court. In the Sessions Court he pleaded 
guilty. It was pointed out to him that the confession w'ould 
not save him fr.jm punishment. He nevertheless said that he 
was in the dacoity. Tow'ards the end of the judgment the learned 
Judge says that “ the Court convicts Chidda on bis own plea of 
guilty,’^ We think it nece?sary at this stage to point out'tb the 
le'arned Judge an error in his conduct of the trial of the case'. 
Hotwithstanding Chidda’s plea of guilty, lie' kept him in the dock 

■ withr the Test of -the' accused. He “con^dered” the confessic?n of 
Chidda in considering the question of the gwVu or inno- 
cence of the other accused, furthermore at the conclusion of 
the eviderrce'for the prosecution he put the following question to 
Chidda wdio w'ere with you in the damty Section 271, clause 

O'C'S^-oS.Qj'smnsBl .Pnoceciure, provides that if the accused 

plea'ds guilty the plea shall he recorded and he may be convicted 
thereon. It often happens that wdien an accused person is called 
upon to plead lie makes a statement which may or may not 
amoant tn a plea of guilty, and it is frequently very proper that 
'tliO' Ccurt should enter a plea of not guilty and proceed with the 
■evidence. ' Hoivever, if there are o number of other persons being 
tried at the same time for the same offence the Court certainly 
'ought not to' postpone the conviction of the accused merely for the 
purpose of allowing the statements he may have made to he con^ 
'sidered against the co-accused. "We think that if the Court was 
prepared to have convicted Chidda on his plea of guilty (supposing 
' lie had been tried by himself) it ought to have at once convicted 
liim'. Section 30 of the Evidence Act provides that a confession 
made by one person can be considered against other persons wlio 
are being tried jointly for the same offence. In our judgment 

■ where an accused person has pleaded guilty and the Cciut is pre- 
pared to convict on ttiet plea, it is contrary to the spirit of the law 
to postpone the conviction so that the person who has pleaded guilty 

' rbay lechnically be said to be tried jointly lor the same offence. 
See the 'case of the Quccto impress v. Falkca (1). Section 342 

■ ■ " ' " (1) (1900) I, L. R., 23 AIL, '53. - • ' ' ' ' ' ' 
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referring to certain rulings, allowed the appeal and remanded the 
case for decision on the merits. Against this order of remand 
the defendant Hazari Mai appealed to the High Court# 

Babu Surendra Nath Sen, for the appellant. 

Babu Durga Gharan Bmerji, for the respondents. 

Atkmah and Geiepin, JJ.— This is an appeal from an order 
of remand. The plaintiffs Bhawani Bam and Jawahir Lai 
brought the suit on the allegation that they with one Bakhab 
Das were proprietors of a banking and commission firm at 
Secundrabad, and that Hazari Mai, the principal defendant, was 
indebted to the firm. Bakhab Das did not join in the suit, and 
was made a ^ro /or md defendant. The suit was filed on the 
16th of August 1906. The defendant Hazari Mai filed a written 
statement on the 5th of -September 1906, In that he took no ob- 
jection to want of parties. Upwards of six months afterwards, 
namely, on the 20bh of March 1907, he took objection to the 
eflect that the two minor sons of Bakhab Das ought to have 
been joined as parties to the suit and that in their absence the 
suit could not proceed. Thereon the plaintiffs in order to 
remove this objection, though not admitting that the minors 
were necessary parties, applied for their names to be added, and 
this was done. Objection was then taken that the suit could 
not be maintained as it was barred against the added defendants 
at the time their names were brought .upon the record. The 
Court of first instance, relying on the decision in Shammthi Singh 
V. Kishan Prasad (1), held that the minors were necessary 
parties, and as they were not joined as pro formd defendants 
until after the period of limitation for the suit, it could not be 
maintained. Accordingly he dismissed the suit. On appeal 
the Additional District Judge, after referring to certain rulings, 
allowed the appeal and sent back the case for decision on the 
merits. The principal defendant Hazari Mai appeals from that 
order of remand. In our opinion this case is distinguishable 
from that relied on by the learned Munsif . The facts resemble 
more those of a case referred to in the ruling Shamrathi Singh v# 
Kishan Prasad, namely, the case of Pateshri Partap Narain 
Singh v. Mudra Na/rain Singh (2). In this case the objection 
(1) (1907) I. L. E., 29 All., 311. (2) (1904) I. L. E., 26 All., 628, 
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^ witnesses m addition to tho informer Girdhari. Dmanath, 
DaUu, Ciihutan, Fajji nnd Jiwaram son of Kowal, all identified 
him. Wo lliink that the case was fully proved against Ilalii 
Bakhsh. Wo allow tho appeals of TJianwa and ICheoraj and 
sotting aside tho couviclions and sentences in their case, we acquit 
them of tho cliargo on winch they wore; tried and direct that 
they bo released. Wo dismiss tho appeal of Ilahi Bakhsh and 
W’c direct that a copy of our judgment bo sont to tho learned 
Additional Judge of Moradabad. 

APPELLATE CIVIL. 


JJeforo Sir John Stanlctft Knight, Chitf JvsHcc, and Mr, Juttico Kamnat 

Kusain, 

RUDII SlivQlI (Pn-iiNripp) v. QOI’AL KAI akd oxhers {DBrEKDANTS).* 
I*rC‘cmj>{ion~^Wajil‘nl-ars — Construction of document—Custom or contract. 

Tho wajib*iil-nrz of R villngo in tho Sohnmnpur district of tho yonr 1867 
contained tho following ngroomeut on tho pnrt of the “ khewatdars *' of tho 
villngo that " up to tho term of tho sottlemcnt nnd in future to tho tormina, 
tion of tho next sottlemcnt they will abide by tho following terms nnd net 
upon thorn.” Amongst tho subsequent provisions wore certain relating to the 
right of pro.omplion. In n later wajib.ul-arz of 1890 no mention wns mnde 
of any custom of pre-emption, but it contained those words : — For tho ro- 
mainlng vUlago customs sco tho wajib-ul-arz prepared in 1867.” 

JTcld that tho wajib-ul* arz of 1867 recorded a contract nnd not n custom, 
nnd that tho rights conferred by it would not bo perpetuated by the incorpor- 
ation in tbo.lator wajib-ul-arz of the customs o.xisting in tbo village. 

This was a suit to pre-empt a sale of property situate in a 
mahal of tho village of Gumti in tho Sultanpur pargana of the 
district of Saharnupui*. The plaintiff relied upon a wajib-ul-arz 
of the year 1867, the provisions of which ho alleged to have been 
adopted in a subsequent wajib-ul-arz of 1890. In the earlier 
wajib-ul-arz the names of the zamiudars of tho village, who wore 
styled khewatdars wmre recitod aud it was rocorded that they 
agreed that up to tho form of the settlement aud in futuie to the 
termination of the next .settlomont they would abide by aud act 
upon certain terms. Amongst these was the following provision 
as to pre-emption any co-shorer wishes to transfer his share 

he can do so, first, to his own. brother j and in case of refusal by 
liimj all his co-sharers descended from a common ancestor have, n 

-. ■ First Appeal No. 296 of 1966 iron? a decree 6£ Oirdhnri L-il, Subordinate 

Jadgo of Soharanpnv, dated the ISth of Jvrno 1906. 
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pleaded guilty, and confirmed tlie statement which he had 
already made. The Sessions Judge, however, did not at once 
convict Cbidda, but left him in the dock ; Continued the trial 
as against all the accused, and considered ” Chidda’s confession 
as against the others, under section 30 of the Evidence Act. 
At the close of tlie trial the Sessions Judge convicted fourteen 
out of the sixteen accused. As to Chidda he recorded in 
his judgment; — ‘Hhe Court convicts Chidda on his own plea 
*of guilty.” Of the fourteen persons convicted, three appeal- 
ed to the High Court, where the question was raised whether 
Chidda’s confession in the Court of Session could under the 
circumstances be taken into consideration as against the other 
accused. 

The appellants were not represented. 

The Assistant Government Advocate (Mr. W, K. Porter), 
for the Crown. 

Richarps and Karamat Husain, JJ.— The three appel- 
lants Kheoraj, Ilahi Bakhsh and Thannu, or Thanwa, have all 
been convicted under section 399, Indian Penal Code and 
sentenced to transportation for life. On the 29th January 
last a large band of dacoits attacked the house of one Dina- 
nath Bania of mauza Badhaiti Pazalpur, The dacoity was a 
most lawless and audacious one. The dacoits were armed 
with lathies, pistols, revolvers, daggers and knives. However, 
the villagers were prepared for the dacoits and attacked them 
with considerable courage. One of the dacoits was killed by 
his own friends by mistake. The villagers managed to secure 
the corpse, which no doubt largely assisted in bringing the 
criminals to justice. One of the villagers was badly wound- 
ed and afterwards died. Sixteen persons were put no their 
trial on a charge of having taken part in the dacoity. Four- 
teen were convicted and all sentenced to transportation for 
life. Two only of the persons charged were acquitted. Of 
the persons who were convicted Kheoraj, Ilahi Bakhgh and 
Thanwa alone have appealed. The only question before us 
is whether or not' it has been sufficiently proved that each of 
the appellants took part in the dacoity. , A man named Girdari 
Singh turned approver, He was pardoned and examined 
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It, however, tlio right to {ux-cnipt, rccoi-aed in this wajib-ul-arz 
H n ng),t e.vi.liog by custom, then it would appear to ua ihafc the 
pa-oniptor plaimiO' appeJlnnt is entitled lo pre-empt jaofcwifch- 
/•landing the faet that lie has no share in the malial portion of 
liicii is ihiO subject of the sale. In the later wajib-ul-arz of 
18110, a nurnhor of mailers arc referred to but no mention is 


made of any cuHtom of pre-emption wiintover, but the following- 
words are la bo found in it ; — For the remaining village 
customs SCO t!iu wnjib-nl-arz prepared in 1SC7.” The plaintiff 
relies upon this language, and asks us to hold that it imports 
into this wajih-td-arz the provision ns regards pre-emption set 
forth in (lie wajib-ul-nrz of 1SG7. If would not bo unreason- 
able lo hold tiiat the parties intended by this language to incor- 
porate the psovbions of the earlier wajih-ul-arz as regards the 
custom set forth iu that docutuent. I3ut if the n'ght of pre- emp- 
tion created by it was one arising from contract and not existing 
by custom, it is obvious (hat tiiat right would not be perpefcuat- 
C<1 by the incorporation in the later svajib-ul-avz of the customs 
existing in tiio village. The right was not a right existing by 
cuslom, but a right arising from contract. Now the (question as 
lo whether or not the wnjib-ul-avz o£ 1SG7 is a rojord of acuitom 
or the record of a contract is one of very great difficulty. A 
strong argument may bo based upon the language used in suppn’fc 
cf the. view that it is .a record of custom. We are, however, not 
disposed to set aside the decree of the Court below unless we 
arc clearly satisfied that it is or. oneou?. We do not agree with 
the learned Subordinato Judge in the reasons giveu by him for 
his decision, but after giving the best consideraiion we can to the 
language of the wajib-ul-arz of 1S67, we are unable to hold 
that it is n record of ciutom. This being so, the appeal fails and 

is dismissed \Yith costs. . . 

Appeal dismissm. 

(See also Maratib Htisain v. Alam Ali, Weekly Notes, 


1907, p. 285). 
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of the Code of Criminal Procedure gives power to the Coui’t at any 
stage of the trial to put questions to the aocused for the purpose . 
. of enabling such accused to explain any circumstance appearing 
in the evidence against him. The section further directs at- the 
close of the case for the prosecution to question the accused gene- 
rally on the case. But the general examination is only to be for 
the purpose of enabling the accused to explain the circum- 
stances appearing against him in tlie evidence. The q[uestion put 
to Ciiidda, namely, who were with you in the dacoity ? ” was 
a highly improper question, if Chedda had never pleaded guilty. 
We now proceed to deal with the case ofeacli of the appellants, 
discarding the confession and other statements of Chidda. Thanwa - 
is mentioned by Girdhari the approver. Only one other 
witness identifies him, vis., Suraj Mai. Suraj Mai made a mis- 
take and identified a man as having taken part in the dacoity 
who could not have been there. This mistake was a mistake 
made by several of the other witnesses, and is perhaps explained 
'by the fact that the man whom ho purported to identify bore a 
striking resemblance to one ol the dacoits. Thanwa from- the 
commencement has stated that he was ill at the time the dacoity 
was committed. He examines several witnesses to support his 
allegation. He does not say that Girdhari himself bore him any 
enmity, but he says that a friend of Girdhari’s, namely> Boshan 
Singh, instigated Girdhari to name him. Wo think there is some 
” doubt as to the guilt of Thanwa. Kheoraj is identified by the 
approver Girdhari. The learned Judge says that he was identi- 
fied by Dinanath and Jiwa Ram in jail and in the lower'- Court 
. by Dallu. Ho one identifies him except Girdhari in the Sessions 

• Court. His case is that Girdhari bore him an ill-w,ill.. He says 
also that be had taken two accused persons from Gariwan to the 

• police station at Rajpura on the day the offence was committed. 
One witness whom he calls proves that he did bring the prisoners 
to Rajpura on the 29th of January and that he left the same 

r- immediately as he had “ urgent business.” It appears that the 
scene of dacoity is ten kos from Rajpura. He also examined^ a 

• witness named Mizam. We think that the evidence in the Sessions 
-Court is insufficient, or at least that a reasonable doubt exists 
"in the case of Kheoraj also. Ilahi Bakhsh is identified by a number 


Mjtt? tt'ts 
I’yxsAtf 

r 

(foiiitn 

Vnjttuf. 


ms 


-IK i.vnuN t.,r liKPonis, [vol. xxx. 

- '™"S Et>, a fe= of Es. 433 is 

' ■ • f'"- ''™ PaM. there ia fereforo a defi- 

cicoovn: i.=, 120 lo!,e mode good !,y tlio defeodaDt appellant 

r<'<f this C .urt ” 

_ This roi«rS having corno I.eforo nanerji, J., as a Judge re- 

f lic inflfic the following order: 

Surendra ^V.hSe^objcc:sto the ofSce report. Lay 
I cforf’ t!'/; Taxing ofii:cr.” 

'riiC Taxing (.fliccr cn the .3rd of I90S made the follow- 
ing nfercnce to the Taxing Judge :— 

'* I iJfiVO iho honour to refer for decision under the provisions 
oi r-e’t!on 5 ot the Court Fees Aet the follo\Ying question:— - 

“ Tbo jdaintifTs sued for foreclosure. The Contt of iGlrst 
in«'.anne gave i>im a doerco snf>ject to the defendant’s right to 
relcemou t!;e juiyment of Ks. 8^937 within six months. 

“ 'J'iiic sum of Jl<. S,0S7 is made up of itS. 0,090^ the original 
sum recured, lis. 2jGGl inferest and Rs. 323 costs. 

“ The (lofcndjint mortgagor appeals. His plea in appeal is 
that the sum secured has been satisfied onfc of the nsufrnct. He 
stamps his appeal under the Court Fees Act, section 7 (ix), witK 
reference to Rs. G,000, the amount secured by the mortgage. The ‘ 
ofTicc reports that the appeal should he stamped ad valorem on 
Rs, Sj037 according to article 1 of tlic first schedule to the same 
Act. Four rulings have been cited. One of these, which was 
delivered by the present Chiof Justice, is reported in I. L. R., 

27 All., at page 447. 

“This ruling was agreed with by a Dhdsional Bench of the 
Madras High Court in case reported in I. L. R., 29 Mad., at p. 
3G7. In the Allahabad case the plaintiffs had sued for redemp- 
tion. T))ey obtained a decree subject to the payment of 
Rs, 1,555-14-0. They considered that they were entitled to 
redemption on the payment of tlie sum smaller by Rs. 28 8-11-0 
than Rs. 1,555-14-0. It was held that the appeal should be 
stamped ad valorem on Rs. 288-11-0. 

“In the case for decision now the defendant’s prayer in 
appeal is that ho is entitled to redeem without making any pay- 
ment, that is to say, he is entitled to redemption on the 
of a sum loss by Rs. 8,987 than the sum decreed by the Co^ 
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right to it.” la the later wajib-ul-arz of 1890 a number of ^ 
matters -were referred to but no mention was made of any custom 
of pre-emption^ but there was an entry — ’'For the remaining 
village customs see the wajib-ul-arz prepared in 1867.” The 
Court of first instance (Subordinate Judge of Saharanpur) dis- 
missed the plaintiff^s suit. The plaintilF accordingly appealed to 
the High Court. 

Mr. Abdul Raoof, for the appellant. 

Dr. SatisJi Ghandva, Baiierji, for tlie respondents. 

Stanley, OJ., and Kakamat Husain, J. — This ai)peal 
arises out of a suit to enforce a claim for pre-emption. The 
property which is the subject of a sale lies in a mahal of the 
village Gumti in pargana Sulbanpur, in the Saharanpur district, 
which village was partitioned in the year 1905. The plaintiff 
relies upon the wajib-ul-arz of the village prepared in the year 
1867 and upon an alleged adoption of the provisions of that wajib- 
ul-arz in the later wajib-ul-arz of 1890. The question before 
us appears to depend upon the fact whether or nob the wajib-ul- 
arz of 1867 is the record of a right of pre-emption existing by 
custom. If it be such a record, wc are disposed to think upon the 
authorities that that right still continues to exist in the village. 
If, on the other hand, it is the record of a right existing by 
contract, then that right came to an end at the expiration of the 
settlement, and if it did come to an end at the expiration of the 
settlement, the language of the later wajib-ul-arz of 1890 would 
nob perpetuate it. In the wajib-ul-arz of 1867 the names of the 
residents of the village, who are described as the khewatdars, are 
mentioned, and they purport to declare that “ they agree that up 
to the term of the settlement and in future to the termination of 
the next settlement they will abide by the following terms and 
act upon them.” Then follows a number of provisions, and 
amongst others the following provisions as to pre-emption : — 

„ “If any co-sharer wishes to transfer his share, he can do so, first 
to his own brother; and in case of refusal by him, all his co- 
sharers, descended from a common ancestor, have a right to it.” 
Now the pre-emptor Budh Singh is a paternal uncle of the 
vendor, and is also a co- sharer in the village, but he is not a 
co-sharer in the 'inahed portion of which is the subject of the sale, 


1908 


Budh 
SirGH 
V. o 

Qopad Ri 


1P08 


Dn.KULK 

Kukwaii 

r, 

JJaiavaxt 

Six OH. 


inbm baw eepoets, [voi, TTT. 

It MloWnM. nntl Oio Jefonaant parfomca fto ,r,a ocromony of Lis aaooi™ 
f»H.«r It™.fortl,oofo„„attau„oacf„„a„ot l.a 
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tiro fnllier, nn<\ that for tins purpose he Lad incurred Leavy liabilities, 

Umt Iho plaintiff n-ns estopped from maintaining a suit for a declaration that 
tlio adoption was without authority and void. T/m/^oor Oomrao Siuffh y. 
Thakoovancc Mcldal Kooimer (1) distinguished. Sarat CJiunder Dey v. 
Gojpal Clntndcr Zaha (2j, SiiUlasi Lai v. Gnmm Singh {Z), X)urgav.:KMs~ 
hah (4), Kamwmmal v. Virasami (6), Lavji Vinagahrav Jaggannath 
Shaiihirsctt v, Lahshnilai (6) and Saniapjjaga v. Bangapgyaya (7) referred 
to. 


The facfca of this case are fully slated in the ju dgment of the 
Court. 

The Hon’ble Pandit Sundm' Lai, Babu Jogindro Math 
Ghaudhri, and Messrs. Ahmad Karim and Nihal Ghand, for 
the appellant. 

Pandit Moti Lai Mehrv,, Dr. Satish Chandra Bancrji, 
Miinsln Gulzari Lai, Bahn Sw'endi'a Nath Sin and Bd^xiBenode 
Bihag'i, for the respondent. 

Stanley, O.J. and Banerji, J. — The title to the Landhaura 
estate, an extensive and valuable estate situate in the. district of 
Saharan pur and other districts, is involved in this appeal. The 
plaintiff, whols the widow of the late Baja Eaghubir Singh, 
Beehs for a declaration that she had no power to adopt the defen- 
dant Balwant Singh, and that she in fact never adopted him, and 
that a document which is called a deed of adoption, dated the 


13th of January 1899, might be declared to be void. 

Paja Baghubir Singh died on the 23rd of April 1868 at the 
ao-e of about 20 years. After his death bis widow, the plaintiff, 
l^ni Pharnm Kunwar, gave birth to a son on the 16th of Decem- 
ber 1868, w'ho was named Jagat Parh.ash Singh. This eon died 
on the 31st of August 1870, and on the 4th of March 1877, the 
plaintiff’ adopted a boy Tofa Singh, who was afterwards renamed 
Baja Narendra Singh. This adopted boy died about 2| years 
after bis adoption, and on the 20fch of January 3883 the 
plaintiff adopted another boy named Bam Sarup, who was 
renamed Bam Padab Singh. In June 1885 Bam Padab Swgh 

died, and a few years afterwards the plaintiff took a boy 

(1) N.-W.P., H. C. Eep., 1863. p- 103 A. (4) Weekly Notes, 1882, p. 

/I M2) T L R 2.0 Calc., 296. (5) (1892) 1. L. B., 1^ Mad/ 

3 1879 I t R : 2 Ali.. 366. ' (ej hss?) I. L. B. U Bom., 381/ 
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Before Mr. Justice Aikman. 

MAHADEO PRASAD (Defendakt) u. GOEAKH PRASAD (PiaintifpJ • 
Act No, VII q/1870 (Court Fees Act), section 7, itc ; schedule I, article 1— 
Court fee — Decree for redemption of mortgage — Appeal on the main 
ground that nothing was due under the mortgage. 

Held that in the case of an appeal from a decree allowing a defendant 
mortgagor to redeem the mortgage on payment of a sum named therein 
based upon the ground thrt the mortgage debt has been satisfied out of the 
usufruct of the property mortgaged and nothing whatever was due from 
him the proper 'eourt fee payable was an ad valorem fee upon the total 
amount of the decree under ^appeal. NepalRai 'y. DeM Frasad (1) and 
Reference under Court Fees Act. 1870, (2) followed. 

" This was reference made by the Taxing Officer to the Tax- 
ing Judge under seooion 5 of the Court Fees Act. A memoran- 
dum of appeal having been presented for a stamp report^ the 
Stamp Eeporter made the following report 

This appeal has arisen out of a suit for foreclosure. Th& 
principal money expressed to be secured by the instrument of 
mortgage w'^as Rs. 6^000. The defendant pleaded intQV alia, 
that the mortgage debt had been paid off from the usufruct of the 
property, and that only 4 annas and not a 5 anna 4 pie share 
had been mortgaged. 

' “ Upon the trial of the suit the lower Court passed a decree 

in plaintiff’s favour subject to defendant’s right of redemption on 
payment of Rs. 8,664 within six months from the date of the 
decree, and failing that, the entire property mortgaged, namely, 
5 annas 4 pies was to be foreclosed and the defendant’s right of 
redemption extinguished. 

The defendant appeals to this Hon’ble Court and has paid 
court fees on the principal mortgage money. 

“ Having regard to the rulings of Nepal Rai v, Dehi Prasad 
Vl) and Reference under Gourt Fees Act, 1870 (2), and to the 
grounds raised in the memorandum of appeal, it appears that the 
value of the subject-matter in dispute in appeal for the purposes 
of court fees is Rs. 8,664, the amount found to be payable under 
the mortgage in dispute, and Rs. 323 costs, total Rs. 8,987, As 
to costs, a distinct ground having been taken in the memoran- 
dum of appeal, an additional court fee is payable thereon {vide 

* stamp Report in First Appeal No. 155 of 1908. 

(1)' (1906) I, L. R,, 27 All., 1447, (2) (1905) I. L. R., 29 md,, 367.''' 
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' pronounced an application was made to| the Court on' behalf of 
a want Singh under the following circumstances. When the 
earned Subordinate Judge delivered bis judgment his decree was 
that the plaintirs claim be dismissed with costs, but subsequentlj 
on an application made by EaniDhararnKunwar he directed that 
his findings on three issues should be added to the decree. The 
findings on the second and third issues were to the effect that 
it had not been proved that Kani Dharam Kunwar had authority 
from her husbaud to make the adoption, but that as a matter of 
fact she had adopted Balwant Singh. The application was 
that the findings on these issues should be struck out of the 
decree, the contention being that, as the plain tiS Baldeo 
Singh Iiad no locus stmxdi to contest the adoption, it was 
unnecessary for the Subordinate Judge to have tried any other 
issue and that the findings on any other issues were mere dbiUr 
dicta, which should not have been added to the decree. This 


application was resisted by the defendant Eani Dharam ITunwar, 
and the Court was frankly informed by the learned advocate 
who appeared for her that her object in desiring to have the 
additions in question made to the decree was that they might 
be used by her as res judicata in future litigation between 
herself and Balwant Singh. The Court acceded to the applica- 
tion and directed that the two findings to wdiich we have 'referred 
should be struck out of the decree. The litigation which was 
then in contemplation is the, suit out of which this appeal has 


arisen. 

The learned Subordiuale Judge did not determine, as we 
have said, whether Bani Dharam Kunwar bad authority from 
her husband to adopt. He dismissed the suit on the ground 
that she by her conduct was estopped from alleging that no 
such authority was given to her. Whether or not he was right 
in this decision is the main question in this appeal.' 

As to the factum of the adoption there cannot be in our 
judgment any doubt w’batever. The evidence shows that not 
merely was the adoption ceremony performed, but it was 
performed with great' pomp and ceremony. Invitations to, 
amongst others, the principal European inhabitants, incladiag 
the Collector, were issued, and a large number attended, 
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first instance. On the principal laid down in the above ruling, 
I think the report of the office is correct. 

Two rulings have been quoted by the learned counsel for 
the appellant. One is a case decided by Sir John Edge, reported 
in I.L.R., 13 All., 94. The ruling in this case has been dissent- 
ed from in the two cases quoted above. But as far as the- 
present matter goes, I do not think that it is opposed to the view 
of the office. Sir John Edge limited his rulings to appeals in 
which it was impossible to value the subject-matter, e. g., an 
appeal asking for redemption subject to the payment of an 
nknown amount. In the present appeal the right to redeem is 
not contested, and the amount the appellant seeks to avoid pay- 
ing is a definite sum. The remarks in the last paragraph of the 
judgment appear to me to deal with a ease like the present, and 
to fully support the view that the appellant should be required to 
pay on Rs. 8,987. 

The second ruling referred to on behalf of the appellant is 
reported in 1. L. R., 10 Bom. at page 41. 

“ I see, however, from the report of the Taxing officer in that 
ca^e that the appeals there in question ^ re-opened the whole 
question of mortgage.^^- 

“ This the present appeal does not do. Therefore I do not 
think it applies to the present case.” 

The following order was passed by Aikman, J : — 

I agree with the judgment of the learned Chief Justice in 
Nepal Rai v. Dehi Prasad (1), which is against the appellant's 
contention. In my opinion the view expressed by the Taxing 
officer is right. 

JBefore Sir John Stanley, Knight, Chief Justice, an(t Mr, Justice Banerji, 
DHARAM KUNWAR (PiiAiUTiFr) v. BALWANT SINGH (Defendant). • 
Act No. I of 1812 ( Indian Kvidence Act J, section l\o—JEsfopgel — Adojgfion 
— Suit hy adoptive mother to set aside an adoption made ly her. 

In a suit to set aside an adoption brought by the adoptive mother against 
her adopted son it was found that the plaintifE had represented that she had 
authority to adopt, and this representation was acted on by the defendant ; 
that the ceremony of adoption was carried out on the faith of this represen- 
tation ; that the marriage of the defendant was likewise on the strength cf 

* First Appeal No. 98 of 1906, from a decree of Nihal Chandra, Subor- 
dinate Judge of .Saharanpur, dated the 26th of February- 1906, 

(1) (1905) I. L. E., 27 All., 447. 
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“ af^“ission of esecuiioD of the plaintiff 

In Uio couierapornneous document which was executed by 
vain Kewn;? lio admitted that lie had given his son Balwant 
ing 1 to the plaintiff as an adopted son for her and her husband 
and tlsat tho usual religious ceremonies and those connected 
>u‘th tho hradari had been performed with all publicity the 
same day. Six witnesses attest tho execution of this document 
including the defendant Balwant Singh. In the first mention- 
ed document thcro is a positive asserlion by the plaintiff that 
she had autliority to adopt Balwant Singh. 

In addition to this wo have the positive assertion of the 
plaintiff in her written statement in the suit of Baldeo Singh 
V. Jlcini Dharam KuninoA' and Balwaoit Singh that she had 
authority to adopt tiio defendant. In the 8th paragraph of 
tliat written statement (jjfo. 224 of the record) is the following 
passage ; — " The defendant adopted Balwant Singh defendant 
under lawful authority with full publicity. The said adoption is 
valid in every resjiect.” We have thus clearly established the 
representation of authority to adopt made by the plaintiff, and also 
the fact of the adoption. In addition to this it is an admitted fact 
that the marriage of the defendant was carried out by and at the 
expense of tho plaintiff. It is also not disputed that afier his 
adoption the defendant performed the sradh cez'emonies of Raja 
Raghubir Singh. In his evidence Balwant Singh deposed that 
the first kanagat (i. e,, offering of cakes and oblations of water 
to tbe manes of ancestors) which took place after adoption was 
caused by the Rani to be observed by mo, afterwards I contin- 
ued observing the kanagat which took place , This is not 
contradicted. The question then is whether or not in view o 
those facts the Court below was right in holding that the plaintiff 
is estopped from denying her authority to adopt the defendant. 

We are not aware of any case, and none has been cited to us, 
in which a plaintiff has successfully raised such a contention as 
has been laid before us by the plaintifif^s learned advocate, in 
the most solemn way the plaintiff represented that she a 
authority to adopt and allowed the adoption of the defen an o , 
carried out with the utmost publicity and with great pomp 
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TJmrao Singli to live "witli her with a view to his adoption. This 
boy also died before adoption in May 1896. Then on the 2ad 
of June 1898 she determined to adopt another son, and amongst 
others two sons of Ram iNewaz, namely, the defendant Balwant 
Singh and his brother Tungal Singh were brought to her for 
approval, and these two boys were permitted to live with her for 
some time. Ram Isewaz' is a man in humble circumstances 
owning only a small zamindari on w’hich Rs. 50 per annzm is paid 
for revenue. The defendant Balwant Singh was selected, and 
on the loth of Januai-y 1899, the ceremony of his adoption is 
alleged to liave been performed wdth all due formalities, and an 
agreement was executed by Ram hfewaz as also by the plaintiff. 
It is this adoption which the plaiuti If seeks to have declared in- 
valid, her case being that she had no authority from her husband 
to adopt the defendant and that the adoption in fact never took 
place. 

The learned Subordinate Judge found that the factum of tho 
adoption was proved and that the plaintiff having adopted the 
defendant is estopped from alleging that she had no authority bo 
make the adoption and accordingly dismissed the plaintiff’s 
suit. From this decision the present appeal lias been preferred. 

On the 1st of May 1900, one Baldeo Singh, claiming to be the 
reversionary heir of Raja Raghubir Singh, brought a suit to have 
the adoption of the defendant set aside and in that suit impleaded 
as defendants both Rani Dharam !Kua\Yar and Balwant Singh. 
The suit was dismissed on tho 30th of May 1901 on the ground: 
that tho plaintiff was not the reversionary heir of Raja Raghubir 
Singh. The Court in its judgment also held that Raja- Raghubir 
Singh did nob give any authority to his wife to adopt a son and 
that therefore the adoption of Balwant Singh was invalid. An 
application was made to tho Subordinate Judge by Rani Dhararn 
Kunwar, in w'hich she prayed that tho finding that the had no 
authority to adopt might be embodied in the decree ho as tr/cnaide 
her to appeal from it and have it reverfied. ar.T.lr'At.’on 

granted. From the decree of the .Sohero:r.iy; Jvlge 
Singh appealed to the High Court. ITe i-s ■'..ea. vj '//or e e 

Bench of -which one of us -wan s r-Oi--;::.;/ ' o.'..: -o •. 'i-.e of 

December 1903 was dismisy/i, Fot..’ '•..''.■'".-.ox:-"*.: 
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If representative to deny the truth of that thing.” Lord 

Dharam Sh and observed of this doctrine as foIloTrs;~« What the laur 
Kun^^ae and the Indian Statute mainly regard is the position of the person 

I . ' the law and 

the Statute rest.is that it would be most inequitable and unjust 

to him that if another by a representation made or by conduct 

amounting to a representation has induced him to act as he would 

not otherwise have done, the person who made the representation 

should be allowed to deny or repudiate the effect of his former 

statement to the loss and injury of the person who acted on it. If 

the person who made the statement did so without full knowledge 

or under error, sibi imputet. It may in the result be unfortunate 

for him, but it would be unjust, ' even though he acted under 

error, to throw the consequences on the person who believed his 

statement' and acled on it as it was intended he should do,” Sarat 



Gbunder Bey v. Gopal Ghunder Laha, Cl). To allow the plain- 
tiff to repudiate the adoptionjwould not only, we may observe, 
in this ease be detrimental to’the defendant, but to third parties, 
such as the creditors of the defendant, who advanced money to 
him on the faith of his position as Raja. It is highly probable 
also that acting on the same assurance his wife’s father gave her 
in marriage to him. We know of no authority, and none has been 
cited to us, in which a widow who had taken a boy in adoption to 
her husband was afterwards successful in a suit for a declaration 
that the adoption was invalid. Two cases in this High Court 
were cited to ns in which a similar suit failed. The first is the 
case ofBuhhhasi Lai v. Guman Singh {2), In that case an 
adoptive father claimed a declaration that the defendant was not 
his adopted son, on the ground, amongst others, that he had not 
been adopted in the manner and according to the ceremonies 
required by Hindu Law and bad failed to perform a^ corlnin 
agreement entered into by him with the plaintiff. In this agree- 
ment the plaintiff agreed on his part to consider the defendant 
as an adopted son. The defendant set up as a defence to the suit 
that the plaintiff could not be allowed to deny the validity of the 
adoption, as in a petition presented by him to the Revenue Conrt 
on the 27th of April 1860 he had declared that he had adopted 

(1) (1892) I. L. R., 20 Calc., 296, at p. 311. (2) (1879) L L, B„ 2 AH.. SCfl. 
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proceedings lasted tlironghout tlie day, and photographs of the 
scene were taken, which have been produced. The fact of the 
adoption was indeed not seriously contested by the plaintifi’s 
learned advocate. Not merely is it established by the oral 
evidence, which is voluminous, but by two documents, one bear- 
ing the seal of the plaintiff herself and the other signed by 
Ram Newal the father of the defendant. Those documents 
were registered on the IQth of January 1899, the execution 
of the one which bears the seal of the plaintiff* being then 
admitted by her. In this last mentioned document there is a 
recital that Raja Raghubir Singh entertained during his life-time 
the wish that a son might be born to him who would fulfil the 
religious needs and become the owner of his estates, that he 
had no male or female issue in his life-time and that as the 
plaintiff was then pregnant he gave the following direction to 
her; — “If (God forbid) you give birth to a daughter, or if a 
son be born, but die after his birth, I strictly order you to 
adopt some boy so that he may perform my sradh ceremony 
and yours and perpetuate my name and after your death become 
the absolute owner and possessor of the whole of my estate. 
If (God forbid) the son who may be adopted under this authority 
should die in your life-time you will have power to make another 
adoption.” Then there is a recital of the birth and death of 
her son Raja Jagat Parkash Singh, and that in compliance with 
the will of her husband the plaintiff* had adopted a boy called 
Sewa Singh, and Ram Padab, both of whom died young and 
unmarried. Then the selection of Balwant Singh for adoption 
is mentioned and this is succeeded by the following passage : — 
“ This 13th day of January 1898, after performing the necessary 
ceremony, I adopted Balwant Singh, son of Cbaudhri Ram 
Newaz, to myself and my husband in the presence of the gentry, 
the district authorities and other European gentlemen and the 
members of my brotherhood, and Chaudhri Ram Newaz, the 
natural father of the said Balwant Singh, gave Balwant Singh 
to me as an adopted son.” The document provides that so 
long as the plaintiff* lives she should remain the owner and 
possessor of the estates. This instrument bears the signature 
of no less than 28 attesting witnesses, and as we have said 
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_ between her and Darga she was estopped from maintaining it. 
This was a mueh weaker ease for the application of the dccfrine 
01 estoppel than the oae which is before us, 

^ The learned ad vocate for the respondent relied upon the deci- 
Bion m Thakoor Oomrao Singh y. Thakooranee Mehtab Koomver 
(1). In that case the plaintiff claimed to succeed to certain pro- 
perty as the adopted son of Thakoor Chntturbhooj Singh, the 
husband of the defendant Thakooranee Mehtab Koonwer. The 
daughter of Thakoor Chntturbhooj Singh was also impleaded 
as a defendant The plaintiff appears to have been brought up 
and regarded as an adopted son and as the heir to the property 
up to the end of 1863, when in the reeord.of the paper of admin- 
istration of Kotia khas, the estate in dispute, the Thakooranee 
designated Oomrao Singh as one brought up and educated at her 
expense from childhood saying that his succession on her death 
was to depend upon her pleasure, it being conditionalonhiegood 
behaviour. This declaration gave rise to ill-feeliijg and disputes, 
which ultimately led to the suit. The plaintiff set up the case 
that he was validly adopted. Mehtab Koonsver denied the adop- 
tion. The other defendant in her written statement denied that 
any authority to adopt bad beengiven, and she also contended that 
an agreement of the 22nd of January 1864 which pui-ported to 
settle the right in the property upon the plaintiff was not binding 
on her. It was contended that it did not lie in the mouth of Mehtab 
Koonwer to disclaim the plaintiff as a son and to deny his right 
to succeed to the property of her husband after her treatment and 
recognition of him as an adopted son for 14 years. It was held 
that she was not estopped from doing so, on the ground that it was 
never the intention of the Thakooranee that the plaintiff should 
supersede her in the management and. enjoyment of the property 
without her consent, and that she had not precluded herself from 
setting up the rigid provisions of the Hindu Law ; in other words, 
that if there had been no valid adoption she might resist the 
attempt to eject her upon that ground, seeing that she intended to 
retain possession during the term of her life. It was further held 
that a valid adoption was not proved by the plaintiff, and hia 
suit was dismissed. It will be observed that in this case ao 
(1) N.-W, P., H. 0. Pep., 1868. p, 108 A. 


VOL.m.1 . BBBtffl. 

eetemony. MoTeoYer,.he executed a dccamont ^vWol, bIiduW _ 
BeiYe ftLafter as eYideace o£ tte tact of tl>e adoption. lo 
last paragraph of it rre find the statement ftat " this docnmon 
ivHch is a deed of adoption has heea executed by mo and I hni o 
affixed my seal feo it with my own hands m order that it nin> 
serve as evidence.” After the'adoption the defendant lived with 

the plaintiff as her adopted son, was married as such at her ex- 
pense, and, as we have said, performed the sradh of her husband. 

It is contended on her behalf that this conduct of the plaintiff 
does not operate as an estoppel;; that in order to create on estoppel 
it must be shown that the person setting it up has eiiflored some 
loss or detriment, and that in this case the defendant could 
not show that he had suffered any loss or detriment; that both 
families belong to the same gotrcL) and that the defendant can 
return to his father’s house and obtain his shave of his father’s 
property j that the fact that he held the position of a Kaja for 
some years was beneficial feo him and in no way defcrimontal. lYo 
do not agree as to this. The experience of the defendant ns a 
Eaja would entirely unfit him for the life of a cultivator. But 
if it were necessary to show pecuniary loss, we find that the 
defendant incurred heavy liabilities in defending his adoption 
in the suit brought by Baideo Singh. In his evidence he deposed, 
and he is not contradicted, that Man Singli prosecuted this suit 
on his behalf and paid the expenses of it, and that some of the 
money expended by him was still due, and further that Lnla 
Niranjan Lai, an Honorary Magistrate of Saharanpiir, liad lent 
him a sum of Es. 23,000. If he had not been led to believe that 

he wa.'! tVifi atlnnf.pd 7^ n I.S. * » Cl* i_ 1 ^ _ 
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was the adopted son of Eaja Raghubir Singh ho would not 
have incurred these liabilities; large sums of money would 
undoubtedly not have been lent feo him. So that, if it were neces- 
sary to prove detriment or loss from the conduct of the plaintiff 
oajhiobfceBtoppdiB ba=ed, these facte are iu our omuion 
sufficient for that purpose. Section 116 of the Evidence Aot 
regulates the law of estoppel. It prescribes that " when one person 
has by his declaration, act or omission i„io„r 

sri"" V “■» '• “- 
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»./<»•. SirM« rnmlsu, InigM, Oii,/Mioe, Mr. Ju,tic, S.Mrjimi Mr. 

Justice G-riJUn. 

E17BEA JAir fPBAOTB) RAM BALI a^v akotsbb fDEPSNDANTg) .• 
Gtvvl Frocedure Code, sections 16, 19 ^Misjoinder of, parties -Multi. 
fanousness—Suit hy heir to recover property from co-heir ani 
transferees from Mm— Property situate in different districts— 
Oompromiteof part of claim- Jurisdiction. 

. The plainfciff sued as heiress of her father to recovor from her brother 
and from certain transferees from him her share in the properly of hor 
deceased father. The suit xTas brought in the Court of the Subordinate 
Judge of Bureilly, Part of the property claimed was situated in the Bareilly 
district and part in the district of Bara Banki in Oudh. During tho'courso 
of the suit a compromise was arrived at regarding the Bareilly property 
and the suit proceeded with reference to the property in Oudh alone. Held 
(1) that the plaintiff had properly impleaded her brother and tho transferees 
from him as co-defendants in one suit, and (2) that, there being no fraud 
or improper motive alleged with reference either to the compromise or to 
the filing of the suit in the court atrBareilly, that court was not by reason 
of the compromise divested of jurisdiction to hear and decide the suit in 
respect of the property situate in 'Oudh. Fam Faji v. FJiup Farain 
(1) overruled. Indar Kuar v. G-ur Frasad {2), Mazhar AU Hhanr. Sajjad 
Susain Khan (8), Fariati Kvmcar v. Mahmud Fatima (4), Ishan Chuuder 
Sazra v. Famestear Moiidol (5) and Nundo Kumar KasTcer v. Fanomali 
6-ayan (6) referred to. Ganeshi Fal v, Khaivati Singh (7) distinguished. 
Khatija v, Ismail (8) followed. 

This was a suit brought by the daughter of one Bande Ali to 
recover from her brother Akbar Husaiu and a number of other 
defendants, transferees from him, her share in the property of her 
deceased father. This property was situate in the district of 
Bareilly, and also in the district of Bara Banki in Oudh. It 
appears that Akbar Husain transferred the BareiUy property to 
the defendants Nos. 2 to 8 and the Bara Banki property to pomons 
from whom the defendant respondent Ram Bali acquired it by 
virtue of a decree for pre-emption. The suit in regard to tho 
Baredly property was compromised, with the result that the claim 


* Second Appeal No. 941 of 1907 from a decree of E. 0, t 

District Judge of Bareilly, doted the 8th of June J Zch 

Pitambar Joshi, Subordinate Judge of Bareilly, doted the 2GtU o 


1906. 

(1) Weekly Notes, 1885, p. 125. 

(2) (1883) I. L. B., 11 All., 33. 

(8) (1902) I. L. R., 24 All., 353. 
( 4 ) (1907) 1. L. 14 , 23 All., 267. 
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the defendant ; that all the ceremoniea of adoption roqnivod l\v 
Hindu La\7 Had been performed, and that the defendant would 
succeed to his property on his death, and had conftnned sue)\ 
declaration by his subsequent conduct, and the defendant had 
been excluded from inheriting his natural father’s property, Tite 
Court of first instance held that the plaintiff. was estopped fmm 
denying the yalidity of the adoption. On appeal this decision 
was upheld. SpanMe, J., in his judgment observed The plain- 
tiff having himself affrmed the adoption as having been fully 
and formally made after the performance of all the ceremonies 
required by the Hindu Law cannot now disaffirm it and sue for 
a declaration that it is invalid. Indeed when the adoption bts 
once been absolutely made and acted on for years it cannot K' 
cancelled. It is certain that an adopted child cannot rencun t'o 
the family of his adoptive father. He is entirely separated fro™ 
his own family when his natural father disposes of him. 
adoptive father in accepting an adopted son is bound by bis i: r 
which secures to the adopted son all the rights of a son l>:m to 
the family. He is as much a son as if lie had been her tr.'rx hr 
his adoptive father.’' The only difference between this xnd 
the case before us is that in it the adoptive fiUher and trie 
son belonged to different goircis, whilst in this case tnev 

to the same goira. This does not, we think, materially cirsreLri&te 
the two cases. 

The other case is that of Lurgay. KJmhc.lo -y-.. Jn that 
case, on the death of her husband Kishen Lnl, the rc-pon dent 
Khushalo admitted in the Revenue C-onrt that her lutband Imd 
adopted I)urga the appellant and prayed that her and bin nnnio 
might be recorded in respect of the property left by her hushaml. 

Subsequently the daughters of Kishen Lai sued Khushalo and 
Dor ga for a declaration that Hurga was not the adopkd mui of 

Khushalo and obtained a decree. After that Khnslmlo biuuyh; 
a suit against Durga for possession of her hu/ibmurs 
claiming as her husband’s heir and denying the adoption of P .-rc- 
Straight and Tyrrell, JJ. dismissed the suit, holdiuy 
view of her declaration and conduct in the Rovonuo ^ 

pon ent was not competent to maintain the suit- o--- 

(1) Weeily Notes, 1882, . 07, 

77 
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The first Court decreed the suit. But upon appeal the 
Korsi Jjx Lower Appellate Oturt reversed the decree and dismissed the 
E*m Bim. POinfaff's smt, holding, on the authority of the case of A*m 
V. Mwp Mmim (1) that the Court in Bareiily had no 
jurisdicfcion to pass a decree in the suit. 


From that decree the present appeal has been preferred. 
The questions in the case are whether the suit is bad for 
mulfcifarfousness and whether the Subordinate Judge of Bareilly 
was justified in entertaining it after the compromise of the 
claim in respect of the Bareilly property. 

There appears to be no doubt that under section 19 of the 
Code of Civil Procednra the plaintiff was justified in inotitat- 
ing the suit in the Bareilly Court unless it be that the claim was 
defective for multifariousness. We have therefore first to 
consider whether or not the suit of the plaintiff was bad for 
this reason. 

The claim of the plamtifif was to recover from her brother 
her co-heir and transferees from him her share of the property 
of her father. The cause of action, as it appears to me, was 
the withholding of possession of her share, and it accrued to 
her when such possession was withheld. Her brother appro- 
priated the share of the property which belonged to her and 
any title which his transferees possess is derived from him alone. 
There were not two causes of action, one against her brother 
and the other against the transfe rees of her brother, but a single 
cause of action, namely, the infringement of the plaintiff’s right 
by her brother, out of which the claim of the other defendants 
arose. This view is siip])orted by several authorities, and 
amongst others that of Indar Kuar v. Gwr Prasad (2). ^ In 
that case the plaintiff" claimed the property in dispute by right 
of inheritance from his deceased mother, and impleaded in the 
suit several defendants, some of whom derived their title as 
mortgagees from one of the defendants. It was held that 
inasmuch as the title of the defendant mortgagee was derived 
from defendant Ho. 1, his mortgagor, and stood or fell with 1- e 
failure or success of the plaintiflT^s claim against the latter, t ere 
were not two causes of action, but one, namely, the jufringemen 
( 1 ) WoeH^ Notes, 1886, p. 126. (2) (1888) 1. L. R.fl 
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estoppel could not be set up as against tbe second defendant, and 
that the suit was not one by an alleged adoptive mother to have 
an adoption set aside, but was a suit by the plaintiff claiming 
possession of the adoptive father’s property. This case therefore 
does not give much support to the plaintiff’s contention. 

Upon the whole we are of opinion that the Court below rightly 
held that the plaintiff was estopped from setting up the alleged 
invalidity of the plaintiff’s adoption. The plaintiff represented 
that she had authority to adopt, and this representation was acted 
On by the defendant. The ceremony of adoption was carried out 
bn the faith of this representation. The marriage of the defen- 
dant was likewise on the strength of it celebrated, and the defen- 
dant performed the sradh ceremonies of his adoptive father. In 
addition to tliis we have the fact that the defendant resisted the 
suit of Baldeo Singh, in which the validity of the adoption was 
impeached, and was supported in his defence by the plaintiff and 
incurred heavy liabilities in raising funds for the purposes of his 
defence. These matters appear to us to put it out of the power 
of the plaintiff to maintain a suit for a declaration that her solemn 
act of adoption was without authority. We are supported in this 
view by the decision in the following cases : — KannaynTnal 
V. Virasami (1), Ravji Vinayahrav Jaggannath SkanJcarsett 
V. LaWishmihai (2) and Bantappayya v. Rangappaya (3). We 
might further say that the suit, in so far as it is a suit for a 
declaration that the plaintiff had no power to adopt, is one in 
which it is discretionary with the Court to give or refuse relief. 
We should hesitate in the circumstances of this case before passing 
a decree in favour of the plaintiff for such a declaration in view 
of her conduct and of the false position in which the defendant 
would be placed if her representation as to authority were held 
not to be binding on her. We therefore dismiss the appeal with 
costs. 

Appeal dismissed. 

(1) (1892) I. L. E„ 15 Mad., 486. (2) (1887) I. L. E., 11 Bom., 381. 

■ (8) (1894) I. L. E., 18 Mad., 397. 
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K^nju Jak ncli appears to me to be apposite. In delivering their iuds- 

iUM Raw. obser7ed;—"Tbe cause of action of 

a pJamtiir sueing in ejectment cannot, so far as we can perceive, 
JO affected by the title under which the defendant professes 
to hold possession. It matters not to the plaintiff how the 
defendant may explain the fact that he is in possession or seek 
to defend his possession. What concerns the plaintiff is that 
another is ^vrongfully in possession of what belongs to him, 
and that fact gives him his cause of action. If th is is so where 
there is but one person in possession, can there be a difference 
when the land is in the possession of more than one? We 
. think not. It appears to us, so far as the plaintiff's cause of 
action is concerned, that it is a matter of indifference to him 
upon what grounds the different persons in possession may 
seek to . justify the wrongful detention of what is his. What 
lie is entitled to claim is the recovery of possession of his land 
os a whole and not in fragments, and we think that all persons 
who oppose him in the enforcement of that right are concerned 
in his cause of action and ought accordingly to be made parties 
to a suit in which he seeks to give effect to it." I agree in 
these observations, and they seem to me to be applicable to the 
case before us. The plaintiff is claiming her share of her 
father's property. She finds her brother and transferees from" 
her brother in possession. She is not under such circumstances 
obliged to bring independent actions against her brother and 
each of the transferees, but, claiming, as she does, title from 
her father, and having, as I think, only one cause of action, she 
may properly implead all the parties in possession as defendants 

in one suit. 

We have been pressed very much with the decision 
of a Bench of this High Court in the case of Ram Rap v. 
Dhup Narain (l).--In that case under circumstances very simi- 
lar to those in the case before us Petheram, C. J ., and Brodhurst, J. 
held that a similar suit was not maintainable. In that; case 
the property which was claimed was situate in the Gorakhpur 
district, and also in Oudh. Poring the pendency of the suit 

(1) Weekly Notes, 1886, p. 126. ' ; . . 
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in respect) of that property, was abandoned, and the suit proceed- 
ed as regards the Bara Banki property only. 

The first Court (Subordinate Judge of Bareilly) decreed the 
suit. But upon appeal the lower appellate Court (District Judge 
of Bareilly) reversed the decree and dismissed the plaintiff's suit, 
holding, on the authority of the case of Rnbm Raji y. Dhup 
Narain (1) that the Court in Bareilly had no jurisdiction to pass 
a decree in the suit. 

Maulvi Ghulam Mujtaha,, for the appellant contended that 
the suit was not bad for multifariousne^s, nor did the fact that 
the suit had been compromised so far as it related to the Bareilly 
property deprive the Bareilly Courts of jurisdiction. He relied 
on Inda, Kuar v. Prasad (2), Mazhar AH Khan v. 
Sajjad Husain Khan (3), Parhati Kunwar v. Mahmud 
Fatima (4), Khatija v. Ismail (5), and Earchandar v. Lai 
Bahadur (6). 

hlr. Muhammad Ishaq Khan (with whom Munshi Jang 
Bahadur Lai), for the respondents, relied on Ram Raji v. Dhup 
Narain (7), Ganeshi Lai v. Khairati Singh (8) and Jhandu 
Mai V. Pirthi (9). 

Staxley, C.J. — This appeal has been laid before a Full 
Bench by reason of a conflict in the authorities upon a question 
raised in the appeal. The suit is one by the daughter of one 
Bande Ali to recover from her brother Akbar Husain and a 
number of other defendants, transferees from him, her share 
in the property of her deceased father. This property is situate 
in the district of Bareilly and also in the district of Bara 
Banki in Oudh. It appears that Akbar Husain transferred the 
Bareilly p)roperty to tlie defendants Hos. 2 to 8 and the Bara 
Banki property to persons from whom the defendant respondent 
Bam Bali acquired it by virtue of a decree for pre-emption. 
The suit in regard to the Bareilly property was compromised, 
with the result that the claim in respect of tl:at property was 
abandoned, and the suit proceeded as regards the Bara Banki 
property only. 

(1) Wcolcly Notes, 1886, p. 125. (6) (1889) I, L. E., 12 Mad., 380. 

(2) (1888) I. L. E., 11 All., 33. (6) (1894) I. L. R., 16 All., 359. 

(3) (1902) I. L. R., 24 All., 358. (7) V^eeltly Notes, 1885, p. 125. 

(4) (1907) I. L. R,, 29 All., 267, (8) (1894) I. L. R., 16 All., 359. 

(9) Weekly Notes, 1907, 53. 
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immovnblc property, end broaght a suit against three sets- 

Kvr.r.k Ja^ dcfendonlR, ])oing persons to 'o-bom the wdow in her Jife- 
Eam^aw. f^opnrnto [alienations transferred separate portions 

of the properly claimed. Jt ^vn8 held that the suit was bad for 
multifnnousncss. It will ho at once noticed that this was a snifc, 
not against one of (iio heirs of a deceased person and the trans- 
ferees from such heir, Imt against three sets of transferees from 
n Hindu widou*. In suclfa case tlio transferees^ or some of- 
them, rnnj'Jiavo acquired a good title from their transferor; for 
jnsfnncc, in the case of a sale to meet a legal necessity, whilst to- 
others of the transferees no fueh defence might be open. The 
'facts are not identical with the facts in the case before us, though. 

I. think the judgment of the learned Judges' does lend some 
support to the argument which has been laid before us. 

jAgain, it is said that after the compromise in respect' of the 
Bnreill)' property the Court ceased to have any jurisdiction to- 
il cal with the plaintiff^s claim, that is, that though the Bareilly 
Court had jurisdiction, when the plaint was filed, to deal with the ' 
suit, it ccarcd to have jurisdiction when portion of the property 
claimed was withdrawn from the litigation. It seems to me that, 
once jurisdiction is vested in a Court, in the absence of a pro- . 
vision of law to the contrary, that jurisdiction will not be taken 
away by any act cf the parties. There is no allegation here that- 
iho plaint was filed in the Bareilly Court with any intention to 
defeat the provisions of the Code of Civil Procedure as regards 
the venue of suits for recovery of immovablo propert 3 % If any 
fraud of that kind had been alleged and proved, other considera- 
tions would arise. But in this case, as I have said, no such 
Buggestion has been made. 

The learned Council for the respondents has not been able to 
point out to U 3 any provision of law whereby jurisdiction once 
vested is taken away in a case of this kind, and I am^ unable to 
yield to the contention which has been raised by him. I am 
supported in this view by the ruling of a Bench of the 
High Court in the case of Khaiija, v. Ismail (1). Mut a- 
snmi Avyar OTd Parker, JJ., 5n their judgment in that ease 
• observed It is not denied that the Subordinate Judge 


(J) (18S9) L L. E., 12 Mad., 380. 
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o£ the plaintiff’s right by the defendant No. 1, and that 
the suit was not bad for misjoinder of causes of action. In 
the case of Mazhar AH Khan v. Sajjad Husain Khan (1) 
Mazhar Ali Khan came into Court claiming a portion of the 
inheritance of a deceased Muhammadan on the allegation that 
he bad by two separate sale- deeds of two different dates 
purchased the property from two of the heirs of the deceased 
and that the property was withheld from him by another heir 
of the deceased who was in possession of some of it and by 
certain transferees of other portions from the said heir. 
Both the remaining heir and the transferees from him were 
made defendants. It was held by my brothers Banerji and 
Aikman that there was no misjoinder of parties or causes of 
action in such a suit. A similar question was considered by 
another Bench of this Court of which I was a member in the case 
of Parhati Kunwar v. Mahmud Fatima (2). In that case the 
plaintiffs sued as heirs of their father to recover various portions 
of their father’s estate from the hands of different alienees. 
It was held that the fact that the defendants set up different 
titles to the various portions held by them vould not render 
the suit bad for multifariousness. The plaintiffs had one cause of 
action, namely, the right on the death of their father to obtain 
possession of their shares of his property. In coming to that 
conclusion we had the support of the ruling to which I have 
alluded and also of two decisions of the Calcutta High Court 
passages out of which were quoted in the judgment. These 
cases are Ishan Chunder v. Mameswar Mondol (3), and Nundo 
Kumar Kasicer v. Banomali Gayan (4). In the first of these 
two cases it was held by O’Kinealy and Hill, JJ., that in a 
suit for ejectment against several defendants who set up various 
titles to different parts of the land claimed, there was only 
one cause of action, not several distinct and separate causes of 
action. In the other case the defence that the suit was bad 
for multifariousness was set up, the allegation of the defendants 
being that they were severally in possession of different and 
distinct portions of the land in dispute under different demises 
made by the first defendant and that there was no community 

(1) (1902) I. L, E., 24 AIL, 368. (3) (1897) I. L. R., 24 Calc., '831. 

( 8 ) (1907) I. L. E., 29 All., 267. t4) (1902) i. L. E., 29 Calc., 871. 
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'there was a compromise in respect of the Gorakhpur property, and 
in consequence of this the learned District Judge, reversing the 
’decision of the Subordinate Judge, held that the Subordinate 
-Judge had acted without iurisdiction in deciding the question, 
'between the partie.s in regard to the property situate in Oudh on 
the ground that it was an undeniable misjoinder of causes of 
■tiction which gave the Subordinate Judge apparent jurisdiction 
Sunder section 19 of the Code of Civil Procedure, but that in 
point of fact he was not competent to entertain the part of the 
•claim which related to the property situate in Oudh. The 
learned Judges upheld the decision of the District Judge upon the 
■ground stated in the judgment. Petheram, 0. J., in the course of 
his judgment says:— “The learned Judge was of opinion that 
the Court had no jurisdiction to decide the suit, and I think 
that he was right. lYhcn a suit is brought against A in respect of 
property situate in one district and against B in respect of 
property situate in another district, I do not think that the 
■fact that there is a common root to the plaintiff’s claim makes 
-a single cause of action upon which ho is entitled to bring 
a single suit. I think therefore that the claim in respect 
•of the property in Oudh was pn-operly the subject of a separate 
suit, and that therefore the provisions of section 16 must be 
-applied, which says that suits are to be instituted iu the Court 
within the local limits of whose jurisdiction the property is 
••situate.” The learned Judges decided that case therefore on 
the ground that the plaintiff' had not one cause of action only 
but several causes of action in respect of the property in the 
•two districts. I am with all respect, unable to agree with them 
as to this. I think that the cases to which I have referred 
were rightly [decided, and they conclusively show that there 
was only one cause of action and that cause of action was the 
-infringement of the plaintiff’s title. I am unable therefore te 
.agree in this decision, 

Mr, Ishaq Khan on behalf of the respondents also relied 
upon the case of Ganeshi Lai v. Khairati Singh (1) as supporting 
liis contention. That was a suit iu which the plaintiff claimed to 
be entitled on the death of a Hindu widow to the possession of 

(1) (189<1) I. L. R., 16 All., 279. 
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jurisdiction over the suit when it was filed. As originally framed 
it emhodi ed a claim to a share of immovable property situated 
partly in Mangalore and partly in Bhatkal. The subsequent 
■withdrawal of the claim in regard to the property at Mangalore 
on the ground that there was a compromise entered into with the 
defendants who had it in their possession could not, in the absence 
of a positive rule of law, operate to lake away the jurisdiction 
■which Lad once vested, unless the compromise was shown to 
have been otherwise than hand fide and a mere contrivance to 
defeat or a fraud upon the policy of the rule of procedure as to 
local jurisdiction.” 

For these reasons I would allow the appeal, set aside the 
decree of the lower appellate Court and remand the appeal to 
that Court for determination on the merits. 

Banerji, J.— I am entirely of the same opinion. T,he deci- 
sion of this Court in Ram Raji v. Lhup Narain (1) no doubt 
Eupports the view of the learned Judge, but with great respect to 
the learned Judges of this Court who decided that case, I am 
unable to agree with them. That decision is based on the consi- 
deration that the suit offended against the provisions of section 
16 of the Code of Civil Procedure. The learned Judges were of 
opinion that a single suit could not be brought against the diffe- 
rent transferees of the property, and that there was a misjoinder 
of causes of action. For the reasons stated by the learned Chief 
Justice I am unable to hold that there were different causes of 
action which had been joined together in the same suit. The 
plaintiff’s cause of action was the infringement of her title by a. 
single person, and, as the titles of the other defendants were 
derived from the person who infringed the plaintiff’s title, them 
w^as a single cause of action against the different defendants. 
This view has been held in the numerous cases to which the 
learned Chief Justice has referred, and it is unnecessary for me- 
to cite them again. The plaintiff was therefore competent to 
mainta in a single suit Both against the transferor and his trans- 
ferees. Under section 19 of the Code of Civil Procedure the- 
Court in which a part of the property was situate had jurisdiction 
to entertain the suit. The Court at Bareilly in this case had 

()) Weekly Notes, 1885, p. 125. 
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tho person giving such information to be prosecuted under 
section 211 of the Indian Penal Code, such order is not an order to 
which section 195(J) of the Code of Criminal Procedure applies, 
neither is the order passed without jurisdiction if no previous 
notice to show cause is given to the accused. The more proper 
course, however, would bo to let the informant bring his witnesses 
into Court, hear them out, and then, if the case was considered to 
be a false case, to pass an order that the informant should be tried 
under section 211 of the Indian Penal Code. Queen- Empress v. 

Q-anga Ram, I. L. R., 8 All., 38, Emperor v. Tula, I. L. E., 29 All., 

687 and Raibat Khan v. King Emperor, I. L. E., 33 Calc., 31, distin- 
guished. 
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the travellers died and others were made seriously ill, it was held 
that in respect of the traveller who died the offence committed was 
that punishable under section 323 of the Indian Penal Code, viz., 
grievous hurt : and in respect of tho travellers who did not die 
the offence committed was that defined by section 328 of the Code. 
Queen-Empress v. Tulsha, I. L. R., 20 All., 143, not followed. 
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GENERAL INDEX. 


thfl plnintiffa nro Loirs of Gnr Salmi, as according to it thcv are 
tlicroforc in the absence of otho? nearer Leifs ex- 
clndo the dofandant, who is the son of Gur SaLai’s sister.” 

JlcldUint the above parnpraph did not under the circumstances 
nnd for tho reasons stated by their Lordships of the Judicial 
Committee preclude the plaintiffs from endeavouring to sustain, on 
tins appeal, the finding of tho Subordinate Judge in their favour, 

_ ITcId also that tlio pedigrees put in by the plaintiffs were not 
ancient family records handed down .from generation to generation 
and added to as a member of tho family died or was born ; but docu- 
ments drawn up on particular occasions for a specific purpose by 
members of tlio family, and wore accordingly to be treated as mere 
declaration B made by the persons who reBpectivolv drew them up or 
adopted them. 

One of tho podigrccs ditcdin 1892 was hold by the Court of the 
.Tudicial Commissioner to bo inadmissible in evidence as having been 
made litem mofatn, nltliougb tlio controversy which originated 
in 1891 did n^t relate to tho heirship to Gur Sahai but referred to 
an entirely different matter. 

Meld it was wrongly rejected as evidence. To make a state- 
mont insduiissiblo on the ground that it was made post litem mofam 
the same thing must bo in controversy before and after the state- 
ment is made. ' 

Freeman v. FMllij)S, 4 , M. & S,, 486, In re Shrewsbury 
Fceragc, 7 H, L, C,, 1, and Duke of Devonshire V. Neill, 2 Ir. L. R., 
132, followed. 

Tho pedigree was admissible as a declaration made by a de- 
ceased member of a family touching tho family reputation on the 
subject of its descent. 

A pedigree, also rejected by the Judicial Commissioner’s Court 
as inadmissible, was one signed by a deceased member of the plain- 
tifls’ family, in tho handwriting of such deceased member’s son, and 
was stated to have been obtained from his father as a statement. of 
tho family descent for tho purpose of being given in ovidcnco in 
certain criminal proceedings. 

Seld that it bad been adopted by such deceased member of 
tho family, Hud not being shown to be yost litem motam it was 
admissible in evidence. 

Kalka Prasad «. Mathura Prasad, I, L. E., 30 All. .» 

aCTS-~1872-1 (Indian Evidence Aot), section llh—Fstoppel— Adop- 
tion — Suit by adoptive mother to set aside an adoption made by Aer.ji 
In a suit t"* set aside an adoption brought by the adoptive mother 
against her adopted son it was found that the plaintiff had represent-- 
ed that she had authority to adopt, and this representation was acted 
on by the dcfend.ant ; that tho ceremony of adoption was carried 
out on the faith of this represoniation ; that the marriage of the 
defendant was likewise on tho strength of it celebrated, and the 
defendant performed the sradh ceremony of his adoptive father. 

It was further found that tho defendant had been obliged to defend 
a suit brought against him by an alleged reversioner to the estate 
of his adoptive father, and that fo'r this purpose he had inourrea 
heavy liabilities. Seld that the plaintiff was estopped from 
maintaining a suit for a declaration that the adoption was witn- 
out authority and void, ThaTcoor Ooinrao Singh v. ThaTcooranee 
MeUab Koomoer. N.-W. P., H. C. Rep., 1868, p. 103A, ffistin- 
, guished Sarat Qhunder Dey V. Q-opal Chunder Daha, I. 

Calc,, 296, Suhhbasl Lai v. Gfuman Singh, I. L. R.. 2 AH., 3 o, 
Durga v. Klmshalo, -Weekly Notes, 1882, p 97, Kannammal J. 
Virasami, I. L. B., 15 Mad., 486, Eavji Vinayahrav ^Taggamatir 
ShanJearsett v. LaTcshmibai, I. L. R., 11 Bom., 381, and Santapp 
T. Bangappaya, L L. R., 18 Mad,, 397, referred to. ^ 

Dharam Kunwar «, Balwant Singh, I. L. R.| 30 All* 


TABLE OP CASES CITED, 


XI 


Pogo, 


U- 

TJdoy Kumari QliatWal'm v. Hari Ram Sinha, I, L. R,, 28 Calc., 433, 

referred to ^ ... _ ^ ... ... ' ... ... 21-7 

Fma Sundari Deri t>. Binda Basliini Chowdhraiii, I, L. R., 42 Calc., 759, 

followed ... ... ... ... ... 29?. 

Timed c. Jas Ram, I. L. R., 29 All., G12, referred to ... ... 150 

IJmedmal Slotiram v Davu bin Dbondiba, [. L. R., 2 Bom., 547, 

followed ... .. ... ... 127 

TImrao Singh v. Hardco, I. L. R-, 29 All , 418, referred to ... ... 108 

Unichaman v, Ahmed Kuttl Kayi, I. L. R., 21 Mad., 242, referred 

to ... ... ... ... ... 3S9 


V. 


Vuidhinadasftmy Ayyar c. Somastindram Pillaij I, L. R,, 28 Med., 47S| 

follo^7ed ... ... ••• ... 249 

Vijiyaraghavalu Naidu tJ. Srinivasalu Xaidu, I L. R., 28 Mad , 899, 

distingaished ... ... .<# ... ... 180 

Vinayak Shivrao Digho c. Dattatraya Gopil, I. L. R., 20 Bom., CCl, 

referred to ... .. ... ... 37, 227, 228 

Vinayak Vithal Bhango c. Goviud Vonkatcsli Kulkarni, I. L. R., 25 

Bom., 129. referred to ... ... ... ... 19 

Vithoba c. Gangaram, 12 Bom., H. C. Rep., 180, referred to ... 122 

w. 

Webb 0 . Maepherson. I. L. R., 31 Cilc., 57, folloaod ... ... 174 

Webb V. Stenton, 11 Q. B. D., GIS, referred to ... ... 217, 318 


XVI 


GEXKRAL 


th,; Mmlitip on Iho purdm.cr. Tlin principle of 

_v. J,Mo AV« 5 ^.. J. h. J{., ID All, H.3, nud iF/nW; i2n» 
Uiht iSoroin I. L. It, 25 All, 3G0, njiplird. 


Khinll Itnni r. Ilitmnnln, I. L. K, SO All. 


Page. 


238 


ACTS— 1B77~XV lAMrTATio.v Act), pectiok lO-ZimjVa- 

If^n — of dell— Guardian and minor — Cajiacii^ of 

ivitnrnl /;wird>ai) to arUoirUd-ie a dcU on behalf of his toard.'] 
Ifrld by iJA^rr.uJt nnd IticnAitns, J.T, (Staxlky, C. .T, dirscniicnte)' 
thn*. wlu'ii n pnnnlinn noting v.-jtbin llic scope of his authority 
ntnl for the benefit of n minor nnikcs nn ncknowlcdguicnt of n debt, 
Mich nchn'nvledjtmi'nt is by nn ngent duly nuthorized in this behalf 
nnd givc't n frcrh stnrt for the compiUnlion of limitation, Tilah 
tiintjb V, CbhvH.t S'ityflh, 1. L. 11,20 All, 50S, dissented from. Chin- 
r.'tyit V, Q v.rr.n'ithnin Cheid, 1, C. It., 5 M.ad, 109, Solhan- 

adri -dj'j'i Jim: v, Srir,tr:it;lj'., 1, Ii. U., 17 M id, 221, Kailasa JJadi- 
tsr/ii V. .-/r/it, I, Ii, U,. IS M id,, 450, Srlramania Ayyar v. 

Arnmtiya Vl rtlii, I, C. K,,2ti Mad., S30, Annapayanda Tanmangauda 
T, Sttngad igyapa, 1, L, It., 20 Jtoin., 221, Karrn'dra Kath Sarkar v, 
iifl! C/or.in i/t;CCir, I. L, It., 29 (hilc, 017, Jlrli Zlaharaniv. The 
Ciillrt'tor of lilaivah, I. C. U., 17 All, 19S, JCamla Kuar v. 2£ar Sahai, 
IVrel.'ly Xotes, J SSS, ]), 1S7, nnd Chinnrrg v. JUrans, 11 II. L, G,, 115, 
rofornul to. 


r< r STA'Hir.Y, C. J,, The rclntion of guardian and tvard resem- 
bh’s rntliCT that of trustee niidccsGii qur (n;s( than that of princl- 
jial and ngent. A guardian c.mnot be considered the authorized 
agent of Jiis ward for the purpose of making an acknowledgment 
of n debt on behalf of his ward \vUhin the meaning of section 19 
of the Indian Limitation Act. Matthew v, Urise, 14 llcav., 341, 
MarkiCich \\ llardingham, 15 Ch. D., 349, Jicti Maharani v. The 
Collector of JCiatcah, I. L. R., l7 AIL, 198, and Chinnery v. Evans 
11 H. L. C., 115, referred to. 

Rnra Charnn D.ia v. Qay.a Prasad, I, L. 11, 30 All. ... 422 


. _ ekction 19, Sco ActNo, 

IX of 1872, section 25 ... ... ... 268 

— bcjikdtiit: II, abtioie 75. 

Limitation — JBor.d — JnAalmcnis — I’otecr to sac for whole amount 
on default of payment .1^ A bond payable by instalments con- 
tained a jirovision that in defimlt of the payment of any one 
instalmonl it would be in the power of tho creditor to sue for the 
whole amount due under the bond without waiting for the period 
provided for tho payment of other instalments. Held that this 
provision did not nietin that tho creditor should bo compelled to 
sue for the whole on default of payment of one instalment nor 
did limitation in respect of the whole debt commence to run from 
tho date of tho first default. Jadab Chandra Laksld v, Lhairab 
Chandra Chvekerbutiy , I. L. R, 31 Calc., 297, and Surri PcrsJiad 
Chotadhry v. Easib Singh, I. L. R, 21 Calc, 642, dissented from. 
Shatikar J’rasad v. Jalpa Prasad, 1. L. R., 16 Alb, 371, and Maha- 
raja of Ptonares V. Nand Pam, I. L. R., 29 All., 431, referred to. 

Ajudhia r. Knnjnl, I. L. R, 30 All, ... 

BCnEDtriE II, AETICIiB 91 

— Limilation — Suit for cancellation of a deed — Suit for a declar- 
ation that the transaction evidenced by tho deed was fictitious.'], A 
suit for a declaration that a tniusaction embodied in a particular 
deed was from its very inception a sham transaction , is to bo dis- 
tinguished from a suit for cancellation of the deed. Tho former 
kind of suit does not fall within tho purview of article 91 of the 
second sohodnlo to tho Indian Limitation Act. Sltam Lall Mitea 


/ 


aEHEBAIi lEDESi 
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. eiecution of wavvants in general : there is. theroforo, no objection 
to the ofScer to whom such a warrant is originally issncdcndorai g 
■ it to another ofScer, provided that the latter is an officer to whom 
. Buch warr mb could be legally issued in the fust instance. 

Emperor v. Ivashinath, I. L. E., 30 AH. .« ••• 

ACTS— 1870— VII (CoTOT Fees Act), sectioj? 7, IX; bchedjle I. 

AETiciiB l—Oourt fee— Decree for redempiion of mortgage— Appeal 
on the main ground that nothing was due under the rno) tgage-.j 
that in the case of an appeal from a decree alloauiig a defendant 
mortgagor to redeem the mortgage on payment of a sum naraca 
therein based upon the ground that the mortgage debt has ocn 
satisfied out of the usufruct of the property mortgaged and nothing 
whatever is due from him the proper court fee payable is an ad 
valorem fee upon the total amount of thn decree under appeal. 
Nepal Eaiv.Deli Frasad, I. E. R., 27 All., 447, and 22c/*creJ!cC 
under Court Fees Act, 1870, 1. E. It-, 29 Mad,, 367, folloaed. 

Mahadeo Prasad v. Goralch Prasad, I. E, E., 30 All. ••• 


00 
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— 1872 — 1 (Indian Evidence Act), section 4, Act (Local) 

No. II of 1901, section 201 ... ... ... 477 

— SECTION 20— Confession — 

Joint trial — Flea of guilty hy one of the accused — JJseof^iiscon’ 
fession against the rest — Criminal Frocedure Code, sections 271, 342.] 

Where an accused person has pleaded guilty and the Court is pro* 
pared to convict on that plea, it is contrary to the spirit of thn 
law to postpone the conviction so that the person who has pleaded 
guilty may technically be said to he tried jointly for the samo 
offence with other co-accused and any statement in the nature of 
a confession that he may malce used iiga'iust them. Queen-Fmpress 
V. Faltua, 1. E. E., 23 All,, 53, followed. 


Emperor v. Kheoraj, I. E. R., 30 All, 


640 


; , SECTION 32, OEADSB (5) 

— Evidence — Fedigree— Proof of pedigree — Knowledge of names of 
ancestors from hearing them recited on ceremonial occasions —Fedig^ 
ree made post litem motam — Controversy in different matter from 
that wllioh if after suit would render statement madinissihlc — Docu- 
ment made on particular occasion for specific purpose treated as 
declaration — Proof of heirship -Act No. I of 1872 (Indian Evi- 
dence Act), section 32, clause (2).3 The plaintiffs sued to recover 
immovable property as next heirs, through their father, of 
oneGurSahai. The principal defendant was the sister’s son of 
Gur Sahai, On the plaintiffs’ oral evidence and on certain pedigrees 
produced by them the Subordinate .Judge was of opinion that Gur 
Sahai and the plaintiffs’ father were descended from one common 
ancestor, from whom they wore only seven drg.ecs removed, and 
that their claim was proved. The defendant produced a pudigroo 
which showed that Gur Sahai was descended from another ancestor 
than that stated in the plaintiffs’ pedigree and was in the 15tb 
degree from a common ancestor, and the plaintiffs’ father in the 
16th degree, and he contended that under Hindu law heirship did 
not extend beyond the 14th degree, and that therefore he, though 
only a sister’s son, was to be preferred to such remote relations as 
heir. The judgment of the Court of tho Judicial Commissioner on 
appeal, after a lengthy and adverse criticism of the plaintiffs’ 
evidence concluded as follows ; “The oral evidence to prove the 
pedigree in the plaint is thus.in my opinion, of as little value as 
the documentary evidence on which the plaintiffs relied, and at tho 
' practically no attempt was made to support 

Subordinate Judge. The only contontio^ was 
that Rccepting,the pedigree filed hy the appellant” (defendant) 
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(Indian Limitation Aot), sohbdtidb II Abtioee 
178, 8eo Civil Procedure Code, section 318 ... ... 890 


■~~~ — — ; — — ^ — — ABTIClE 

179 — ^Execution of decree — LimUaUon — Appeal — Appeal not press' 
ed — Terminus a quo, 'I Where tliero has been on appeal fram a 
decree limitation does not the less begin to run from the date of 
the final denreo in appeal because the appeal may have been dis- 
missed upon the ropz'osontation of the appellant’s counsel that he 
was unable to support it. Jeoyangar v. Lahshmi JDass, 16 M. L. 
J 893, followed. Ringan Khan v. Q-anga Tar shad, I. L. R,, 1 All., 
293, and Fazal JTuson v. JRaj JBahadur, I. L. R.. 20 All.,- 124, 
distinguished. 

Fazl-ur*Rahman v. Shah Muhammad Khan, I. L. R., 30 

All. *«« *** *** *** 


38S 


SOHEDtriiE II, ABTIClE 179 

(4) — Execution of decree — Limitation — Application to talce 
some step in aid of execution — Payment o f process fees,"] Eeld 
that the more payment of process fees on an application for execu- 
tion. unaccompiinied by any application ashing the Court to take 
some specific action, will not have the efFecc of giving a fresh 
starting-point for limitation within the meaning of article 179 (4) 
of the second schedule to the Indian Limitation Act, 1877. Thakur 
Pam V. Katwaru Pam, I. L. R., 22 All., 358, followed. Vijiyara- 
gliavalu Nai'du v. Srinivasalu Waidu, I. L. R., 28 Mad., 399, dis- 
tinguished. 

Sheo Prasad ®. Indar Bahadur Singh, 1. L. R,, 30 All. ... 179 


BCHEDDEE II, AETICEE 

179 (6), /See Civil Procedure Code, section 248 ... ... 536 


— 1879 — XVIII (Legal PsAOTitionebs Act), bection 9, See Cri- 
minal Procedure Code, section 4 ... ... ... 66 

— 1882 — ^IV — (TeANSEEB op Pkopeett Act), section 41 — Applica- 
tion for a personal decree against mortgagor — Limitation — Act No. 

KV of ISn ("Indian Limitation Act J, schedule II, artiele II 6.3 

Sold that the fact that there is no express personal covenant 
to pay the mortgage money is no bar to the mortgagee obtaining 
a personal decree under section 90 of the Transfer of Property Act, 

1882, against the mortgagor if the requirements of the section 
are otherwise fulfilled ; a personal covenant to pay is implied in 
and is an essential part of every simple mortgage. Sawaha Khan' 
dapa V. Aiaji Jotirav, I. L. R., 11 Bom.. 475, not followed, 
TJnichamany, Ahmed Kuti% Kay%, I. L, R., 21 Mad., 242, referred 
to. 

Eeld also that on an appplication under section 90 of the 
Transfer of Property Act it is the date of filing the suit which has 
to be looked to in considering the qziestion whether the balance 
is leg.ally recoverable from the defendant, Eamid'ud-din v. Kedar 
Nath, I. L. R., 20 All., 386, followed. 

Jangi Singh v. Chandar Mol, I. L. R., 80 All. ••• 388 

— SECTION 43, See Act 

No. XVI of 1882, sections 8 and 28 ... .«« ••• ■ 


SECTION 44, See Act 


No. IV of 1893, section 4 

• •• 

RTffiTTnTT 52. iSf/jeHindu 

S2i 

law 

... 

•»i ••• **• 

Hun'i’T/TW 52. See PrCr 

95 

emption ... 
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^CTS 1872 — IX (INDIA.K CoxEEACi Aoe), section llj See Hindu law 63 

^ SECTION 23, See Act No. XVI 

of 1882, sections 8 and 28 ... «•* ••• •" 

. SECTION 26 — Act No. XV 

0 / 1877 (Indian Limitation Act), section 19— Achnowledffment— 

Promise to pay a time-barred debt.'] "Where it is sought to 
recover a time-bari'cd deht on the strengtli of a suhscqnent promise 
to pay made in writing hy the debtor, the document relied on 
must contain an express promise to pay. A promise to pvy 
cannot he inferred from a mere acknowledgment of the debt. 
Maniram Seth v. Seth E«jpe 7 ia?n 7 , 1 . L. R., 33 Calc., 1047, distin* 
guished. 

Gohind Das v. Sarju Das, 1. L. R., 30 All. ,,, ... 268 

SECTIONS 69 AND 70—“ Person 

interested in the payment of money” — Volunteer — Civil 
Proeedure Code, section 283.] The plaintiffs, alleging themselves 
to be the purchasers of the mortgagees’ rights in certain land, paid 
the amount of a decree against the moitgagee in order to save the 
property from sale. But it had been already found in a suit under 
section 283 of the Code of Civil Procedure, that the sale to the 
plaintiffs was fictitious and inoperative. Held that the plaintiffs 
were not entitled to recover the amount paid as above described 
from their vendors. Pam Tuliul Sinyh v. Pisestoar Lall Sahoo, 

L. R., 2 I. A., 131 and Chedi Lai v. Bhagwan Las^ I. L, R., 11 
All., 234, referred to. 

Janki Prasad Singh p. Baldeo Prasad, I, L, R., 30 All. 167 


SECTION 178— PaionorffMf? 

pawnee — Pawnor not oroner but having a right to possession — Suit 
by owner for declaration of his titlel] A person who had obtained 
possession of certain movable property belonging to a minor in 
the capacity of a trustee, and who had been allowed to retain 
possession of such property after the minor came of age, pawned 
some of it to persons who were found to have acted, negligently 
perhaps, hut honestly and in good faith. 'Held that the pledge 
was valid, but the owner was entitled to a declaratit n of his right 
to redeem the articles so pawned. 

Sundar Deo v. Bhagwan Das, I. L. R., 30 All, ... 166 

—1877—1 (Specific Reiiep Act), section 9 - Criminal Procedure 
Code, section 145 — Possessory suit — Effect of order of a Criminal 
Court — Bevision.] Held that the existence of an order passed under 
section 145 of the Code of Criminal Procedure is no bar to the 
institution of a suit under section 9 of the Specific Relief Act, 

1877, for recovery of possession of the same land. 

^ S.eld also that when a suit under section 9 of the Specifi-C 
Relief Act is decreed the remedy of the defendant lies not in revi- 
sion but in the institution of a suit for a declaration of the defend- 
ant’s title and for possession. Sheo Prasad SingTi v. Kastura 
Kuar, I. L. R., lO All., 119, referred to, 

Jwala V. Ganga Prasad, I.L. R.,30 All. », 331 

Ill (Indian Regibteation Act), section Mort- 
gage-— Sale of property comprised in an unregistered mortgage— 
Liability of purchaser — Notice.] Property was purchased which 
was the subject of an unregistered mortgage, the registration of 
which was nbt compulsory. The purchaser had no notice of the 
mortgage at the time of execution of the sale-deed in his favour, 
but received notice before the sale-deed was registered. Seld that 
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persons intorcstod in fclie equity of redemption, it is not essential 
to join ns a party dofondant in a suit for sale on a mortgaee a 
person whose interest in the mortgaged property, if it exists, 
would be antagonistic to the claims of both mortgagor and mort- 
gagee. Jaggesioar Daii v. Bhulan Mohan Mitra, LIE 33 
Calc,, 4'25, referred to. ‘ 


Kh lirati e. Banni Begam, I. L, R,, 30 All, 


••i 


ACTS— -1882— IV (TkA-NSfee OF PnoPBETY Act), SECTIONS 88 and 82 

—Civil Froecdure Code, section 258 — Exemtion of decree— Alleged 
payment out of Court not cerltfied.'\ Applications for an order 
absolute for sale under section 89 ot the Transfer of Property Act, 
1882, are applications for tho execuDiou of the decree under section 
88 of the Act, Oiulh lieltari Lai v. Nageshar- Lal,l L. R,, 13, All,, 
278, and Mallikarjunadu Sctli v. Lingamurti Fantulu, I.L, R,, 25, 
Mad., 244, referred to. To such applications section 258 of the 
Code of Civil Procedure is applicable and bars the recognition of 
payments made out of court in pursuance of the decree unless such 
payments .arc certified to tho Court in the manner prescribed by the 
section. Vaidhinadasamy Ayyar v. Samasundrani Filial, I. L. E., 28, 
Mad., 473, followed. MulliJcarjuna Sastri v. Narasitnha Fao, I. L. 
R., 24 Mad., 412, and JELatem Ah Kfiundkar v. Abdul Ghafur Khan, 
8. C. IV. N., 102, dissented from. 


Page, 


240 


Hakim Singh v. Ram Singh, I. L. E., SO All . ... ... 248 

; ; ; SECTION 01— Mortgage 

—Fixed rate tenant — Suit by zamindar to redeem a mortgage made 
by a fixed rate tenant on the death of the tenant without heirs.'] 

Meld that the zamindar is not within the meaning of section 91 
of the Transfer of Property Act, 1882, a person having an interest 
in the mortgaged property so as to entitle him to redeem a mort- 
gage of his holding made by a tenant at fixed rates who has died 
without heirs, Banee Sonet Kowar v. Mirza Mimmut Bahadoor, 

L. R., 3 1. A., 92, referred to. 

Ram Dihnl Rai v. The Maharaja of Vizianagram, I. L. E,, 

30 All. ... ... ... ... ' 488 


— SECTION 91 - Redemy 

tion of mortgage — Reversionary heirs of deceased husband of Mindu 
widow not entitled to redeem mortgage made by husband.] Meld 
that the reversionary heirs of the deceased husband of a Hindu 
widow in possession as such of her husband’s property are not 
persons who, within the meaning of section 91 of _the Transfer of 
Property Act, 1882, have such an interest in the mortgaged pro- 
perty, as would entitle them during the life-time of the widow to 
redeem a mortgage made by the husband. 

Ram Chandar v. Kallu, I. L, R., 30 All. • .»• 

— 8EOTION 92, See Civil 


Procedure Code, section 43 ... ... 

SECTIONS 92 AND 94 — 

Mortgage— Redemption — Subsequent suit for profits received by 
mortgagee barred.] In a suit for redemption there ought to be a 
complete and final settlement of all accounts between the mortgagee 
right up to the time of actual redemption or sale, as the case may 
bo. A mortgagor therefore who has obtained a decree for redemp- 
tion and paid in what was found by the, decree to be due from him 
cannot subsequently sue for profits realized by the mortgagee in 
possession, which might and ought to have been taken into account 
at the time of passing the decree. VinayaJc Sliivrao Lighe v. 
JDattatraya Copal, I. L, B,, 26 Bom., 661, referred to. 

Kashi V, Ba jrang Prasad, I. L. R., 30 All. hi 
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226 
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.. mr, I. I-. R-. 23 C.ic., «o. 

' firmal Oletfs v. Mmind) Serms, 12 0 , \\.^., 602, ftcrtca 

to. 

Jagarcloo Singli o. Plinljbari, I. L. R.i 30 All. ••• 

ACTS— 1877 — I-'tMr-cATiOK Act),' B onKOtTr.:? II, AETlci-n 

105, See Civil Pi'ocodave Code, section 43 

, pcnr.PTTiiV. 11, AnxicJ.n 

106, See Civil Procedure Code, sections 43, 373 ... •*» 

EcnEDtri.r-II, AETicr,n 3 
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375 
225 
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111 ASD \Z2-LimtaUoM-Act ^o.IV o/18S2, ^ 

Suit ly IXr'cS ..t 

S’“p?reto'S moMj by s«lc of 

to enforce a Statutory cb.argc differing from tbc X 

unpaid vendor in equity possesses for tlie recovery 
of Ws puTcliaso monev. and tliat tlic article of Gic ^ 

applicable is article 132 and not article 111. TTM v. 

I. (j. R.,31 Calc., 57, ITar Lai v. Mvlmmdx, 1. L. R., 21 ^ . 

and Lam Krishm Ayyar v. SnhrnJmanm Ayyrn. 1. 1- K., ai «.» 
305, followed. Baldco Frasadv. Jit .SiiiA?/', 1 ' cokly^Notts, IbDl, 
p. 130, overruled. 

Munir-un-nissa c. Akbar Klian, I. L. R., 30 All» ••• 
Bcnr.nuxr II, auticm; 


116— Ltmitatwn~~mortgayc— Suit for compensation for He Irrarh 
of a contract in ivri/iny rccisfcred.'] A registered mortgage bond 
pirovided that the amount secured by it sliould be jmid by inslnl- 
ments, and that in case of default tbc mortgagee would bo cnliflcd 
to take possession, f urtlicr, tbat sliould Ibere be any loss in Ibe 
recovery of the amount due or in delivery of p^.s^ossion of the 
mortgaged land, tbc mortg.agcc would have \)Owcr to realise the 
amount secured by the bond with tbo interest at 1 per cent, from 
the date of the cause of action till repayment, cither from tbo 
person or from tbc property, movable or immovable, of tbo debtor, 
or from the property mortgaged. 

Held that a suit ba.cd upon tbc foregoing covenant to recover 
the mortgage money upon failure of tbc luortgag'Or to pay in.stnl- 
monts was in substance .a suit for conijionsntion for breach of 
contract, to which tbo limitation prescribed by article 130 of 
tbo second scbcdulo to tbc Indian Limitation Act, 1877, apjdicd. 
Husain AH Khan v. Hafiz AH Khan, I. L. It., 8 All., COO, rcfcrrcfl 
to. 

Collector of Mirzajiur v, Daivan Hingb, I, L, It,, '!0 All. .« 

• ftaur.fitrtr.ll, /.TtXffO.r, J 10 


172 


— Limitation — Sale — Suit for comp>r.Matlon for the hrtunh of u ron 
tract inwriliny register cdA A deed of calc of imroov/>b)e proparly, 
duly registered containerf a covonrirjt fo tbo ofToot tbof. tfi tl.o 
event of a claim being advariood by a, oo.cba.r' r, or in tbo c/orif, of 
tbo purchaser losing nriy jnri, of tiiO p.-opi'rf.y in i.Tt;/o;!,of wey, 
be would be entitled to a- ro.^i.nd of (Po roo nd' i-.it ioo tod to 
damage'), '/'be porebaser, f.'wlmg to gr t, ...g,,, of g,.'!, of fid' 

property pnrebased S iod for po •■.•on. Or ,o t i o t-f' o,-j, ■' i /O for 
a refund of a proporAonof/; p-,..'. o,* fi.o ro,. -..O.',- d ,o„ end 

d/irnages, Jlcld tUflA, :■ > /'"g'/d; o;,r. pr."|>f (j,. 

governed by yT‘,ul'i J:C, i-tj, no'; ;/-/ .-r'.>;';e f// Of inOt/AO/gl 
schedule to tbe fodi-ar, Lboi’, .‘doo b/'/, 

Afel K'eOT'/ar , /, L. g,, 'ft /. a,- 


400 


nc, See <A fA'A, rA'/r'r;, Vr 
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intorcHt, or at loasfc the maximum rate of intcresfc, at which the 

loans arc to be rnisocl. If nothing is said in the order as to tho 
rale of interest, the lenders arc entitled only to a reasonable rate 
01 interoit on the moneys advanced. Ganga Fershad Saliu v. 
Maharajn Fill, I. L, 11,, 11 Calc., 379, followed. 

Tlialvur Prasad o. Gauripat Eai, 1. L. E., 30 All. 


ACTS— 1893— IV (Paktition Act), bection 4 — Jet JFo. IV of 1332 
{Transfer of Trojtcrly^ Act J, section 41 — “ Undivided family *’ — 
Section 4 of the Tartition Act applicable to Muhammadans]. Held 
that Mulinmmadans arc not excluded from the benefit of section 4 
of tho Partition Act, Act No. IV of 1893. KalJca Parshad v. 
Jiankeg Lall,[) Oudh CnBCS, 158, approved. Ammo Eaham Zia 
Ahmad, I. L, E , 13 AIL, 282, referred to. Rashmat Ali v. Muham- 
mad Umar, I, L. 11., 29 All., 308, overruled. 

Sultan Eegam o. Debi Prasad, I. L. E., 80 All. 


Page. 


188 


824 


— 1894 — 1 (Lakd Acquisition Act), section 49— “Bowse, 
manii factory or building** — Acquisition of part only required— 
Whether tohole must be purchased.] Land which is not a house, 
manufactory or building in the litoral sense and which is not 
reasonably required for tho full and unimpaired use of a house, 
manufactory or building cannot be considered ns part of the 
*' house, manufactory or building''' within the meaning of section 
49 of Act No. I of 1894. Whether or not the land is so reason- 
ably required is a question of fact depending upon the particular 
circumstances of each case. Khairati Lai v. The Secretary of 
State for India in Council, I. L. E., 11 All., 378, distinguished. 


Nita Earn v, Tho Secretary of State for India in Council 

I. L. E.. 30 AE. ... ... ... ... ■ 176 

IX— (PnisoNB Act), section 3(3), See Criminal Procedure 

Code, sections 123 and 397 ... ... ... ... 384 

— 1890 — ^XIl (Excise Act), seotionb 44 (2), 48 and 37—J)eJini- 
lion — Rxeise officer— Jurisdiction.] Sold that a head constable 
is an Excise Officer within tho meaning of section 67 of the Ex- 
cise Act, 1890. Queen-JEmprest y. Mahcnda,!. L. E,, 20 All., 70, 
followocL 

Emperor c. Lachmi Narain, L L. E., 30 All. ^ III 377 

1899—11 (Indian Stamp Act), bbctions 40, 44, 48 and 65 

ot seqq— Stamp — Improperly stamped document tendered in evidence 
— Stamp duty from whom recoverable.] If a plaintiff produces in 
Court in support of his claim an unstamped or improperly 
stamped document, ho primarily is tho person from whom the 
requisite stamp duty and penalty may bo recovered under section . 

40 'of tho Indian Stamp Act, 1899. 

Secretary of State for India in Council v. Basharat- 

ullah, I. L. E., 80 All. ... ... ... 271 

— • (Looad) — 1900 — 1 {United Provinces Municipalities Act), 
section Z (4:) — Definition — "Street*’] Reid that a lane which, 
though at one time private property, hud been for upwards of 
thirty years used hy the public generally and had been lighted, 
drained and swept by tho Municipality, was a “ street ” within the 
moaning of section 3 of tho Municipalities Act, 1900, and was not 
the loss a street because it happened to be a cul-de-sac. 

Municipal Board of Bulandshahr c. Dakliban Lai, I. L. E,, 

30 All. ... ... ... ... - 

1901 —11 (Agba Tehanct Act), section 22— Occupancy 

holding — /SwccesstoH.j Under the Agra Tenancy Act of 1901 the 
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ACTS--1882— IV (TbANSPEB oe Peopebty Aot), section 53 — Mort- 
gage-Assignment of invalid mortgage — Mght of assignee as 
against mortgagor and suhseguent mortgagee for consideration— 
Maxim— Q,ui ;prior est tempore jyotior est jure."] On the 23rd of 
October 1897 one M.A. executed a mortgage of certain property 
in favour of H. A., which was registered on the 29th of October 
1897, This mortgage was found to be fictitious and without consi- 
deration and to have been made solely for the purpose of defeating ' 
the creditors of the mortgagor. On the 15th of August 1898 the 
mortgagee transferred his rights under this mortgage to his wife 
B. in part satisfaction of her dower debt. It was found that this 
' was a lond fide transaction and that B. obtained the transfer of 
the mortgage without any knowledge of its fraudulent character 
and was a transferee in good faith and for consideration. On the 
29th of October 1897 the same property was again mortgaged to 
one B.P,, who accepted the mortgage in ignorance of the existence 
of the mortgage of the 23rd of October 1897. This mortgage was 
registered on the 22nd of March 1898. B. P. afterwards brought 
a suit for sale on his mortgage impleading B. as a defendant, aa 
well as the mortgagor and the prior mortgagee. 

Held that B. was entitled to no relief as against B. P., though 
as . against the mortgagor she was entitled to be paid the amount 
of the consideration named in the deed of transfer in her favour 
out of the surplus sale proceeds (if any) of the mortgaged 
property. Halifax Joint StocJc Banking Company v. Qledhill, 

1 Ch. D., 31, distinguishei . ' v. Taylor, 15 Beav., 103, 

Ogilvie v. Jeaffreson, 2 Giif., 353, Barker v. C'iarA;e, 30 Beav., 64, 
French v. Hope, L. J., 56 Ch. D., 363, Bickerton v. Walker, L, R., 

13 Ch. D., 151, and Bice v. Bice, 2 Drew, 73, referred to. 

Basti Begam v. Banarsi Prasad, I. L. R., 30 All. 297 

^ SECTION 64 — Sale 

— Non-payment of consideration — Sale nevertheless complete.'] 

In a sale of immovable property non-payment of the purchase- 
money does not prevent the passing of the ownership of the 
purchased property from the vendor to the purchaser, and the 
purchaser can, notwithstanding such non-payment, maintain a suit 
for possession of the property. Shib Lai v. Bhagivan Las, I. L. 

R<, 'll All., 244, TJmedmal Motiram v. Lava bin Lhondiba, I. L, 

E,, 2 Bom., 647, and Sagaji v. Namdes, I. L. R., 23 Bom., 525 
followed. 

Baijnath Singh v. Paltu, I. L. R., 30 All. ... ,,, 126 

■■■ — SECTION 65 (4) (b). 

See Aet No. XV of 1877, schedule 11, articles 111 and 132 ... 172 

= ’ SECTION 68 fcj — 

Mortgage— Construction of document — Bower of sale in a usufructu- 
ary mortgage^ A mortgage-deed which was primarily usufructu- 
ary provided that if the mortgagor failed to deliver possession, or 
if the mortgagee was dispossessed from the mortgaged premises, he 
might reeover the amount of the mortgage debt from the mort- 
gagor and. the 'mortgaged property. Held that the mortgagee 
failing to get possession was competent to sue for and obtain a 
decree for sale of the mortgaged property. Jafar Htsen v. Banjit 
Singh, I. L. R„ 21 All., 4, and Kashi Bam v. Sardar Singh, I. L. E., 

28 All., 157, referred to. 

Narpat v. Earn Saran Das, I. L. E„ 30 All. ... 162 

— — — — SECTION 85— Mort- 
gage — Suit for sale on a mortgage — BartiesJ] Whether or not 
section 86 of the Transfer of Property Act, 1882, ^'^'-sto 
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by tho order oj (bo Ilcvontio Court, n-no barred and the defendants 
Act thoptorjsionsof the Indian Limitation 
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E mwari Lnl n Miisaminafc Gopi, I L. R., 30 All, 4A 

ACTB—(]jOcat,) — JOOl— II (Aonx Ten'AXOt act), suction 201— Aof 
^ 0 . J of 1872 Cludian JSvidciinc Act),' section 4,~JEvidenoe~ 
Prrsutnpt ton — Record of plaintiff's name as a co-sharcr.l JBeld on 
aconsLrncfcipn of section 201 of the Agra Tenancy Act, 1901, that 
the words "if in any anit instituted under the provision of Chapter • 
.... (lie plaintiff is recorded as having such proprietary 
right, the Court .shall prcsnino that he has it” mean that, so far as 
the Ilovcnno Court is concerned, such Court is bound to presume in 
favour of the plaintiff, and it is for the defendant “ to establish 
by suit in the Civil Court that the plaintiff has no such proprietary 
right.-” Dhanl'a v, Urnrao Sxnrjh, I. L. K., 30 All., 68, and Dii 
Knnwar v. Udai Ram, I. L. It., 29 All,, l4S, dissented from. The 
jiidgnicnt of llicliard--, .1,, in Dtianka v. Urn 'ao Sin<jh,y7 eek\y 
Notes, 1907, p. 43, followed. Ramoart Lai v. Ah'ndor, I. L. R., 29 
All., 158, cxjdniiicd. 

Rechan Singh v, K trau Singh, I. L. R., 30 All. ... 447 


■ SECTION 201 — Jet 

iTb. I of 1872 (Indian Enidenco Act), section 4 — Evidence — Pre- 
tump/ ion— Record of plaintiff's name as a co^sharcr,^ PCeld that 
the presumption oajoinod by section 201, clause (3) of the Agra 
Tonancy Act, 1901. is not cnnnlusivo. hut m.ay bo vobntted by 
ovidctico offered to the contrary, Rantoari Lai v. Eiadar, 1. L, R., 

29 All, 168, referred to. 

Dbanka u. Urarao Singh, I. L. R , 30 All. ... 68 


-1903—1 (BtrNDni.Knxt;D Enottsibube-d Estates Act), 

sectionr 2 and 12— Joint decree — Execution of decree — Effect of 
some out of several joint judgment~dcltors taking advantage of the 
Aft.'] Five out of six joint judgment-debtors took the benefit of 
the ButidclkUand Encumberod Estates Act, 1903, A notification 
was issued under the Act, but tbo decrec-b older s did not make any 
claim within the time proscribed. R'eld that tbo deorco-bolders 
could not recover from tbo judgincnt-dobtor wbo bad not taken 
advantage of tbo Act anything more than his proportionate share 
of the judgment debt. 

Makund Rao v. Janki Bai, I. L, R., 30 All. ... 

ADOPTION, See Act No. I of 1872, section ll5] 

— See Hindu Law ... ... ... 

ADVERSE POSSESSION, /See Mortgage 

ANCESTRAL PROPERTY, See E.xccution of docreo 

APPEAL — Parties — Estoppel — Procedure ] Tbo plaintiff having ob- 
tained a decree against one of two defendants acquiesced in that 
decree, but the defendant judgment-debtor appealed, making the 
other defendant also a party to bis appc il with tbo result that the 
plaintiff's suit was dismissed. Seld that it was nob open to the 
tiff in second appeal to contend that tho Court below should 
bn VO made a decree ngaiust that defendant with regard to who-m he 
bad acquiesced in the dismissal of his suit. Farsand AU Khan v, 

Rismillah Regam, I. L. E., 27 All., 23 followed. . ' 

Lohre v. Deo Hans, I, L. R,, 30 All, ... 

S'ee Act No. VII of 1870, section 7, IX ; schedule I, article 1 ... 

— • See Act No. XV of 1877, schedule II, article 179 ••• 
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ACTS— 1882— IV (Teansfee of Peopeett Act), section 99 — Civil 
Tfoeedure Code, section ZlQ—Mortgage — Simple money decree 
accepted hy mortgag~ee—Sale of mortgaged property in execution of 
such decreed] EvenJ:liough the mortgagee disclaims all interest in 
his mortgage and asks for and obtains a simple money decree, he is 
precluded by section 89 of the Transfer of Property Act, 1882, 
from bringing the mortgaged property to sale in execution of 
the simple money decree. Madho Frasad Singh v. Baijnath, 
Weekly Notes, 1905, p. 152, followed. But if such a sale does in 
fact take place and is confirmed and a certificate is granted 
to the auction purchaser the sale cannot afterwards be impeached 
upon the ground that it was in violation of section 99 of the 
' Transfer of Property Act. Madan MaJcund Lai v. Jamna 
Kaulapuri, Weekly Notes, 1907, p. 48, Raj Kishore De SarJcar 

V. Lina Nath Chandra, 12 C. W. N,, lx, Thaleri Pathumma v. 
Thandora Mammad, 10 M.L. J., 110, Lurga Charan Mandal v. Kali 
Prasanna Sarkar, I. L. E., 26 Calc., 727, and Vmed v. Jas Ram, 

I. L. R., 29 All., 612, referred to. Sonu Singh v. Bihari Singh, 

I. L. R., 33 Calc., 283, dissented from. 

Kishan Lai ®. Umrao Singh, I. L. E,, 30 All. ... 146 

■ XVI (Jhaesi Inoembebed Estates Act), sections 8 

AND 28 — Mortgage — Unlawful consideration — Act No. IX of lWi2 
(Indian Contract Act), section 23-— Act No. IV of 18S2 (Transfer 
of Property Act J, section 43.3 Neld that a mortgage executed by 
a mortgagor who was at the time disqualified under section 8 of 
the Jhansi Incumbered Estates Act, 1882, was a contract entered 
into for an unlawful consideration within the meaning of section 
23 of the Indian Contract Act, and section 43 of the Transfer -of 
Property Act, 1882, could not be prayed in aid to empower the 
. mortgagee to bring a suit for foreclosure after the mortgagors’ 
disability had ceased. 

Eadha Bai ®. Kamod Singh, I. L. B., 80 All. 38 

1889 — VII (Succession Ceetibicate Act), section 4 - ■ 

“ Lebt ” — Lef erred dower."] Meld that the dower of a Muham- 
madan wife, whether prompt or deferred, is a “ debt ” within the 
meaning of section 2 of the Succession Certificate Act, 1889, and 
that in a suit for its recovery brought by the heirs of the deceased 
wife against the husband no decree can be passed in favour of the 
plaintiff in the absence of the certificate required by the Act. 
Nemdari Roy v. Mussummat Bissessari Kvm-xri, 2 C. W. N., 591, 
dissented from. Mahamed Ishaq v. Sheikh AJcramul-Muq, 12 C. 

W. N., 84, distinguished. Webb v. Stenton, L. R., 11 Q. B. D., 518, 
referred to; 

Abdul Knrim Khan v. Maqbnl-un-nissa Begam,' I. L. Eo, 

30 All. ... ,,, ,,, 315 

1890 — VIII (Git aed IANS and Wabds Aot) — Guardian and 

minor — Arbitration — Appointment of guardian not to be settled by 
arbitration.] The appointment of a guardian to a minor, not being 
a matter of private right as between parties, is not a question 
which can be settled by reference to arbitration. 

Mahadeo Prasad o. Bindesri Prasad, I. L. E., 30 All. 137 

SECTIONS 29 AND 

31 — Guardian and minor — Mortgage of minor’s property to 
secure a loan sanctioned by the Court — Interest.] In all cases 
where sanction is given for the raising of loans on the security of 
.■ the property of minors, it is the duty of the Judge granting sanc- 
tion to specify in his order of sanction not only the amount, to be 

raised and the property to he mortgaged, but also the rate of 
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general inles. 


ftdmittcdby tlio defendant, nnd a decree passed accordinelv wliicTi 
Imd bcou affirmed by the High Court. •‘v-coroingiy wliich 

Sold that the fact that the two suits related to different voars 
dulnol proyonb the judgment in the former operatino- as res hidi. 
ca/ff in the latter. Chandi Irasad Maharaja Mahcndra Mahendra 
Sxngh, I. L. R.,2-1 All., 112 followed. Neither did the fact that the 
first decision was that of a Court of Revenue make any difference 
Either the suit was wrongly brought in a Revenue Court, a defect 
which was cured by its coming to a Civil Court in appeal ; or the 
Rovonuo Court 'deciding n question of title might be regarded 
quoad hoe ns a Civil Court. Salig Dale v. Deohi Buie, Woeklv 
Notes, 1907, p. 1, referred to. ^ 

Dwarka Das c. Akhny Singh, I. L. E., 80 All. 


Page. 
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GIVIL PEOChjDlJRE CODE, sucttoT'S 16 1.^^^MisJoinder oj parties 

' — Mutlifariousncss^Suit Ig heir to rceover properUj from co-heir 
ar.d transferees from him—Projicrlg situate in different distj-ieta 
Compromise, of pari of claiin— Jurisdiction.'] The plaintiff sued as 
heiress of her father to recover from her brother and from certain 
transferees from liim her share in the property of her deceased 
father. Tiio suit was brought in the Court of the Subordinate 
Judge of Ihiroilly. Part of the property claimed was situated in 
the Bareilly district and part in the district of Bara Banki in Oudh. 
During the course of the suit a compromise was arrived at regard- 
ing the Bareilly property nnd the suit proceeded with reference to 
the pro])orty in Oudh alone. Held (1) that the plaintiff had pro- 
perly implondcd her brother nnd the transferees from him as co- 
defondants in one suit, and (2), that there being nofraud or improper 
motive alleged with refercnco either to the compromise or to the 
filing of the suit in the Court at Bareilly, the Court was not hy 
reason of the comproiniso divested of jurisdiction to hear and' 

• decide the suit in respect of tho property situate in Oudh. Bam 
Baji V. Bhup Narain, Weekly Notes, 1885, p. 125, overruled. 

Bidar Ruar v. Our Tras’id, I. L. E., 11 All., 33, MazJiar AH KJmn 
V. Sojjad Tlusnin Khan, I. L. E., 24 All., 858, Tarlati Kummr v. 
Mahmud Fatima, I. L. E., 29 All., 267, Ishan Chunder Snzra v. 
Bameswar Mondiil, I. L. E, 24 Calc., 831, and Fundo Kumar Nas- 
l-cr v. BaiwmaU Oayan, I. L. E., 29 Calc., 871, referred to. 
Oaneshi Bal v. Khairaii Singh, I. L. R., 16 All., 279, distinguished, 
Khatija v. Ismail, 1. B, E., 12 Mad., 3S0, followed, 

Kuhra Jan u. Earn Bali, I. L. E,, 30 All, .. ••< 560 


SKOTXOI? 34 — Fon-joinder of parties— Ohjec' 

tion not tahen at the earliest opportunity — Limitation.] An objec- 
tion as to the nou-joindor of parties alleged to ho necessary ought 
to bo raised by the defendant at tho earliest opportunity ; whore 
this is not done and tho parties omitted arc in consequence not 
added until after tho expiry of the period of limitation for a suit 
against them, tho defendant will not ho permitted to take advan- 
tage of tho bar of limitation. 

Pateshri Fariap Farain Singh v. Budra Farain Singh, I.B.'R., 
26 All., 628, and Ouruvayya Gouda v, Battatraya Ananf,I. L. E., 

28 Bom., 11, followed, Shamrathi Sinyh v. Kishan Frasad, I. Ii. E., 

29 All., 311, distinguished, 

Hazari Mai u. Bhawani Earn, I. L. E., 30 All. 


— section 13, See Hindu law ... ••• 

— BEOTiojf43 — Usufructuary mortgage— Suit 

for redemption — Sulsequenf sxiit to recover surplus profits— Act Fo. 
KV of 1877 ^Indian Limitation Act), Schedule II, Article 105— 
Act Fo. X'V of 1882 (Transfer of Property Act), section 92.] In * 


GEIJERAL IKD33X. 


xxiu 

Ptgf** 


I.W of lie p.rtio. iSoSS teccnil'. 

case of succession to an occupancy g. dcpcont of 

to all tlie male lineal remote, 

tlie last owner, witliout exclusion, oy t c 

Bliura V. Saliab-ud-din, I. L- R»» 30 All. 

ingtooneof the Sudra caste by -i P nrenuincv boldinir of 
concubine, was capable ofauccceding 

bis father as a “ male lineal dcsccndin r^ilfvun Val t’nnvsoo- 

section 22 of the Agra Tenancy '^ct,l. • ' • , 

T<.,er . »»” 

141. Sarasutx v. Mnnnn, , ‘^rv 

Kuari v. Dharam Singh, I. h, R., 0 All., 3-9, 

Ram Kali o. Jamuna, 1. L. R., 30 All. 


ia« 


r,ns 


— — BKCTiOK 82 — Expro' 

jprietary holding— Sv.if for possession of half of an rrproprirfary 
holding]. The plaintiffs sued to recover possession of one bnlf of 
an exproprietary holding, and added a prayer for "any other relief 
v/liich inighfe in. tho opinion of tho Court bo ^lootnca just nnil 
proper.” JBTeld that the suit for possession of InU of the oxpro- 
prietary holding would not lie, being opposed to section 32 of tho 
AgraTcnancy Act, 1901, but that, on tho finding that the plain- 
tiffs* share in the holding was one h ilf, tho plaintiffs were entitled 
to a decree declaring their right to a half share. 

Ashiq Husain v. Asgari Bogain, I. L. R,, 30 All. ... 90 

^ — BECTIOK 177 — Qifp/. 

lion of proprietary title — .Tttrisdiciion — Civil and Hrvniue 
Courts,] Reid that tho question whether a tenant, defendant inn 
suit for ejectment, is a tenant of one hind or another is not n ques- 
tion of proprietary title within the moaning of section 177 of tho 
Agra Tenancy Act, 1901. Chhitar Singh v. Rvp Singh, Weehly 
Notes, 1906, p. 247, dissented from. 

Niranjan o. Gajadhar, I. L. R., 30 All. 133 


— — BKCTIOITB 177, 199, 

200— of proprietary title — Appeal — Civil and Jlcrcnue 
Courts — Jurisdiction.] Wlicn a Eevenuo Court, under tlio powers 
conferred on it by section 199 of the Agra Tenancy Act, 1901, 
decides a question of proprietary title it becomes for Oho moment 
a Civil Court ; an appeal lies at tho instanco of either party to 
the District Judge, and if such an appeal is wrongly preferred 
to and decided by a Commissioner, such decision will Imvo no 
effect in preventing tho Ilevonnc Court’s docrco from becoming 


Genda v. Snkh Nath Rai, I. L, R., 30 All. 

,• -4 4 . . — :: — ; seotiok 199 ra j— 

Xnmitation— Defendant referred to Civil Court— Act No XV o1 
mi (Indian Limitation Act), schedule II, article 1201 When 
under section 199 of tho Agra Tenancy Act, 1901, an ordor h 
passed^ a Revenue Court directing tho defendants to file a suit in 
a Civil Court within the time limited by that section, tho ordinary 

^ thereupon suspondod and tho special porioc 

provided by the Tenancy Act is substituted. ^ ^ 

Civil Court within throe 

aTpoS'wiLr “sniTS fiberty 

Seld that the fresh suit filed after the expiry of the^perioVliaUec 
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holder of a decree for an undivided share of joint property and an 
aztcfzon pzirchaser pendente lite.] One Wilayati Resram obtained 
a decree for possession of a shnre in certain joint and undivided 
zamindari p)roperty, and this decree was exeeuted so far as might 
be by delivery of formal possession. While the suit in which this 
dtcree was passed was pending, one Eaghuuath Das obtained a 
simple money dec ee against another co-tharer in the zamindari 
and in execution thereof brought the property to sale and it was 
purchased by Hand Kishore. Nand Kishorc got possession. Wila- 
yati Begam applied for mutation of names in her favour, but was 
resisted by Nand Kishora, and accordingly instituted a suit ngainst 
Nand Kishore praying for a declaration of her title as against him, 

JS^eld that such a suit was nob obnoxious to the prohibition con- 
tained in section 244 of the Code of Civil Procedure. Gulzari Lai 
V. Madho Bam, I. L, R., 26 All., 447, distinguished. Lagan Hath v. 

Milap Ghand, I. L. R., 28 All., 722, and Kino v. BudJein, L. R., 6 Ch. 

D., 160, referred to. 

Wilayati Begam v. Nand Kishore, I. L. E,, 30 All. ... 231 

CIVIL PROCEDURE CODE, seotion 24>4,—Ofic{al Assignce—Lisallow 
ance of claim of Official Assignee to have proceeds of sale in execution 
of decree against insolvent judgment-debtor paid to him — Appeal.^ 

Seld that the Official Assignee not being the representative of an 
insolvent judgment-debtor, no appeal would lio against the dis- 
allowance of his claim to have the proceeds of a sale in execution of 
a decree against an iusolvent judgment-debtor paid over to him. 

/ Kashi Prasad v. Miller, I. L. E., 7 All., 752, Sardarmal v. Aranmgal 
Salhapathy, I. L. E., 21 Rom., 206, and Chandmull v. Banco Soon- 
derg JDossee, I. L. R., 22 Calc., 259, referred to. 

'• Grey, Official Assignee, o. Hazari Lai, I. L. R., 80 All. ... 486 


— SECTictHS 244, 258 — ’Execution of decree — 

Uncertified payment out of court— Suhseguenf execution by decree- 
holder — Suit to recover sum paid out of courti] A judgment-debtor . 
made a part payment of wbat was duo under the decree against 
him to the decree-holder, but such payment was not certified in 
the manner required by section 268 of the Code of Civil Procedure, 
'' and the decree-holder in consequence \vaB able to take out execution 
and get the amount paid twice over. Seld that a suit by the 
judgment-debtor to recover the amount paid out of Court to the 
decree-holder was not barred either by section 244 or by section 
258 of the Code, Shadi y-Ganga Sahai, I. L. R., 3 All., 538, and 
Periatambi Udayan v. Vellaya Goundan, I. L. R., 21 Mad., 409, 
followed. 

Gendo c, NihalEunwar, I, L. R., 30 All. ttf •»» 


BECTIOH 2^:2)— Execution of decree — Limiia- 

tian — Act Ho. XF of 1877, schedule II, article 179(5)— Sate 
of issuing notice.) j2eW that the expression “ the date of issuing 
notice under the Code of Civil Procedure, section 248, ” as used in 
article 179 (5) of the second schedule to the Indian Limitation 
Act, 1877, means the date upon which the Court passes an order 
for issue of a notice under seetion 248, not the date upon which 
such notice actually issues. 

Jumai Kanjar «. Abdul Karim Kban, I. L, R., 30 All. .•« 


BkCtiok 268, See Act No. IV of 1882, aections 


88 and 80 


bectIOH 2%^— ’Execution of decree— Attach- 

ment— Bight to attach profits not yet due.] Seld that a mere 
right to receive profits, the profits in question not hating yot 


633 

248 
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APPEAL See Acfc (Local) No. II of 1901, soctiona 177, 199, 200 

■ [jgfle Civil Procedure Code, section 244 

See Civil Procedure Code, sections 310A, 244 and 688 

(See Civil Procedure Code, Boctions 367 and 683(18) 

See Civil Procedure Code, sections 473 (o), 688 (23) 

■ — See Civil Procedure Code, section 508 

- — See Civil Procedure Code, sections 622, 626 

— /See Civil Procedure Code, section 649 ... .„ 

■ See Civil Procedure Code, section 662 

— rr" See Civil Procedure Code, sections 662, 688 (28) ... 

— See Civil Procedure Code, sections 674 and 661 

See Guardian ad litem ... ... 

— /See Procedure ... ... ... ... 

ARBITRATION, See Act No. VIII of 1890 

■ ■ ■ — See Civil Procedure Code, section 606 

See Civil Procedure Code, section 608 „• ... 

- See Civil Procedure Code, sections 608 ei eegry, 

See Civil Procedure Code, sections 622, 626 

ARTAT, See Muliammadan law »•« *»• 

ATTACHMENT, See Civil Procedure Code, section 266 ... 

See Civil Procedure Code, section 266 ... 

AWARD, See Civil Procedure Code, sections 522, 626 «„ 

BENAMIDAR“/S«tY for sale on a mortgage— Decree giving bonamidar 
a right to redeem — "Right toredeem not availed of—Subaeguent suit 
for redemption by alleged beneficial owner barred."] A decree for 
sale on a mortgage was passed giving a right of redemption to a 
puisne mortgagee.. The puisne mortgagee did not redeem and 
the decree became absolute. Seld that no subsequent suit for 
redemption would lie by a person alleging that he was tho real 
puisne mortgagee and that the person whose name appeared in 
the decree as puisne mortgagee was merely a benamidar. 

Kaniz Patima u. Wali-Ullah, I. L. R., 30 All. 

BOND, See Act No. XV of 1877, scbcdnle II, article 75 ... 

BURDEN OP PROOF, See Hindu Law ... IE 

. — See Civil Procedure Code, section 283 

CESS, See VTajih^ul^arz ... ... 

CHARGE. See Criminal Procedure Code,"sectionB 234 and 235 

CIVIL AND REVENUE COURTS, See Act (Local) No. II of 1901, 
section X/ / ... ... ... ... ... 

, — See Act (Local) No, II of 1901, sec* 

tions 177, 199, 200 ... ... ... ... 

See Civil Procedure Code, section 13 

-PROCEDURE CODE, ezenoTi 13 — ^Res judicata — Quesiiem of 

right io receive recurring payment — Cixal and Revenue Courts — 
Revenue Court deciding a question of title.] The plaintiffs sued to 
recover their share of an annuity chargeable on a 74 biswa share 
of a certain viUage for the years 1309, 1310 and 1311 Fasli, In a 
previous suit between the same parties in respect of the years 1306, 
1307 and 1303, the plaintiEs* right to receive the annuity had been 

A 


123 
166, 197 
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«!nn j "%>"«« ^^-f^cbtor’s application under see 

; ; / fj 'm ^'''' allowed, it was 

Af/f/ that nr> appeal hy the tiuctmu purclmsor would lie, inasmuch 
iifl no appc.I was given hy section 6SS. nor did tho case fall within 
the purview of section 244 of the Code. HasMt-xid-din v. Jhorx 
I 1, 1C, 1 » All., MO, folltiwca. Kxilcr Singli. v. Salih 
(^al-ari Lalv. Madho Mam, I, L. JC, 
*.'» All., 44/, j\tn;tixr.{nl Mulji v. I>os7ii Mtilji, I. L. E,, 25 
noil)., (ini, I) 11(1 JUttinurW The Mttnooric Manic, Limited, I.L. E„ 

/ All . n.SC referred to. Imtiazi Mejaxn v. Lhvman Mesam, I. L. E.,’ 
23 All., 275, disFcutcd from. 

An indi Kiimvari c Ajiidliia E^ath, I. L, E,, 30 All. 


rago. 
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CIVIL I’lIOCKDUKM CODE, sncriON 3IC, See Act No. IV of 1882, 

sioctionra ... ... ... ... ... 146 

; — ; ; ~ sv.CTJO'! 338 — Act No. XV q/ 1877 (^Indian 

LimUnlu»i Act), eclfdulc II, article 178 — Execution oj decree'— 
Limitation — Tennimts a quo J Although the grant of a certificate . 
ifi a Hfces.sary prelitiiitjiiry to an iipjilication under section 318 cf 
llio Code of Civil Preec('urc, such apjilication will he barred under 
article 178 of the second schedule to ti;e Indian Limitation Act, 1877, 
if not made within fJirec j'oars of the date of tho certificate, that 
is to say, tlio date of the confirmation, of sale. Masapq v. Marya, 

I. h. ll., 3 Bom., 433, and KasMnath Trimbah Josli v. Laming 
Ewrou, I. L. It , 17 Born., 228, dissented from. MetiUon of Kishen 
Singh, IVeelcly Notes, 1SS3, p. 2C2, referred to. 

Eanjit Singh c. Enldco Singh, 1, L. E., 30 All. ... 390 

sr.CTioK 320, Sec execution of decree ... 192 

: , sr.CTiON ZtS2— Mariics—Leaihof sole appel- 

lant — All representatives not brought 'itjxon fire record — Abatement 
of appeal.] 'i’he solo appellant, a Muhammadan, died pending the 
appeal, leaving him surviving a widow, two sons and tam daugh- 
ters. The two sous ajiplicd to have thomsclves brought onto the 
record as appellants, lint (lid not ask that their mother and sisters 
should ho miido pirties to the appeal. An application to that 
cffoct made by the respondents was not acted upon hy tho lower 
appellate Court, i/e?d that it was the duty of tho eons to have 
brought upon the record, either as appellants or respondents, the 
other repreacuiativos of their father, and, as they bad not done so, 
tho appeal abated, QJiamandi Lai v. Amir Begam, I. L. R., lO All-, 

211, followed. 

Haidar Husain v. Abdul Ahad, I, L. R., 30 All. 117 

SECTiOK 3G5 — Death of sol c plaintiff —Claim 

of one of the defendants to continue the suit as plaintiff — Abate- 
ment of suit.] Tho original pl-iintifE sued for redemption of a 
mortgage c.vccu tod by lier f./tber. Sbe claimed as tho only un- 
married diiiightor of three, arraying as dofenclants, besides the 
mortgagee, her surviving mariicd tistcr and tho minor children 
of the second sister, deceased. During tho pendency of tho suit 
tho plaintiff died. ITcld that iho claim being personal to the 
plaintiff, tho suit abated and that tho surviving sister could not 
ho permitted to carry on tho suit in substitution for the original 
plaintiff 

Balalc Puri ?t. Durg.i, I. L. R., 30 All. ... ••• 

_____ beciiokb 367, C8S(18) — Lispute as to iolo is 

the legal representative of a deceased appellant — Appeal.] Seld 
on a construction of section 867 of the Code of Civil Procedure 
that a dispute as to who is tho legal representative of a deceased 

appellant is not confined to the case of riyal claimants to represent 


/ 


generai, index. 



t 

\ 


xxvli 


Pngo. 


suit for redemption of a nsufruclnnry mortgngo tlio morlgngor in 
bound to claim for Rurphia profits, if nny, paynblo by tlio inortgn- 
gee. Section 43 of the Code of Civil rrccednre in n bar to llio 
recovery of fuch profits by menus of n scpur.ilo suit. 

Article 105 of the second scliednlo to iJio Indiiiu rjimitntion 
Act, 1877, applies to n ctso where Uie mortgagor gels posscsBion 
otherwise thun by moans of n miit for rodeiiipLion. 

Tinayah Sliivrao Diytic v. J)a(tatraya Gojxtl, I, L. H., 20 Horn., 
661, Jluh'hminihai v. Vcuhalcsh, 1. 1j U., 31 Jiom., .527, tiatyahadi 
Scliara v. JIaralali, I. h. H., 34 Cnle., 223, Knshi Jlajrany 
Frasad, I. L. It., 30 All, 30, and Falaji v, Tamanyanda, 0 Jioiri,, 
H. C., Hep. 97, referred to. 

Ram Din o. Dhup Singh, I. L. 11., .30 All. 

CIVIL -PROCEDURE CODE, bi:ctio>-b 43, 37;;— Act Fo. XV of 1877 
(Indian LimUaiion Act), xchedutd II, article lUO—tiuil fur 
dinition of alleged inirtncreltij) aestlt — Separate nuite for pro- 
perly at different places, l lie pIiiutilT sued lor poHnetitiion of one- 
half of certain property in the Alor.id ibad doitrict, alleging that it 
had been purchased out of the protits of n partncrhliij) HiileiiBtirig 
between himself and the del< ndant. Other himibir jiropcrty in 
Kaini Tal was mentioned in the plaint, hiu the jdaiiitilT inid Iio 
would bringa separate suit in re-spect of that ]/roje;rty, Tho first 
suit was withdrav.'H, hut without permission heing granted to bring 
afresh suit. Subsequently a second suit was hjoijglit in Xaini 
Tal respecting the property there, 'J'he pi .inti/I alleg’ed himnelf 
to be in possession of thi.s pro|r;rly, but it wnti found that he wft« 
not. Meld that the second suit w.m barreal by the operation of 
section 43 as well us of section 373 of the Code of Civil Proeederc, 
as also, on the finding th»t the pirtnertship hid been dissolved 
more than three years before suit, by article 106 of the netond 
• schedule to the Limitation Act. 




Xiaz Ahmad t. Ablul Hamid, I. L, It., SO All. 

— ErcriO" 206, Ste /4. section 551 

'zx^TlO" jtZ2—lJccrte fur puesettiun of im- 

ezoralle property — Sale of properly decreed— Jiiyhl to exennle 
decree. If a deeroholder hoMing a d-.-er ;e for p'J^.^.<■,ehiou of 
immorabls property sells 3 portion of such p op;rty, the saiedoes 
not, without express prov.-jon to th it eilcee give the purchaser 
any right to eietute the dst.'ce Ji/im liaKai’f, Gaya, 

I. L. R,, 7 AH,, i07, referred to, 

Hansraj P.al v, Z'-ikhr.j- K-:r.rr:.r, L L. R., 30 All, 

, EittTroi-'25i — Fre'.'.'fiur, of dc'ree — I'erehate 

at cxetiuT. tale decree-holds) — Sa'A la fhcree-lolder to oliair. 


pozt-tnor. of properde 


jvreh'/tei ^ V/he.’-e the d'-c,'ef>holde; 
himself purchases propeny at aur-ion rile ir; ejteeutic.o of his oum 
ci-ur&e, hut fuils to ohtiiu po> -euior.-, hit rene-dy it hy ap;/;cs‘;o,u 
unuiT sscr:c.ti244 of the Cote of Cirri I-’ro-redore : he "oenoot hr;r;'^ 
a sepsmte suit for pt- -esi:',;!, .isrs 3ro',/.;n Jiar.ia v, JilMy oVax 
Ilia I'cT.de, R L, R,, 5r Csiu , 002, .uud Jlithori ZIooe:r. li'/y .C'/owrfCr'J 
T, Ch.’vr.der Z~ aih Fal.l.. h. R , 14 Cd-:.. Ci4. d:» tirgurthev, Zladha- 
zedar. Jjrz T. Goo-Adn Fr-a C'i.r-rfiuruu;', I, L. R,27C'.le,g4 
... rr,:K:w, I,R, R, R6 Jfuu,, 74-0, unt 


Mal-.ar. Sir.ch Xh-aerr Mar, 
Frorrnr.o Coecr.rr 
refenref to. 
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CV\ 1T> flTi COT)Tt, uttCTtoj'B C22, ofiHfuiion'^ 

ini n r. rule of Court— Ajypeal.'] WLcn nn an-ard made in s 
pi'iV.Un nrJ»iJr»lif>n Jmn !wt;n mndonrnlo of Court and a decree pass- 
«’d rlicrc'in, no njipral -iviH lie except bo far as the decree is in oxcoss 
of Of not in nccordnnco with the award. In this rospoct there iff 
no difference Iielu-ecn a decree based upon a pnVn to award and a 
decree based tipmt an award made through the intervention of the 
Court. Muatiifu Khan V, I'hvlja JBibi, I. L. E., 27 All,, 526, dis* 
tingoiphed. 

Eahndur Singh a. Ncgi Puraa Singh, I. Ii. E,, 80 All. ... 


Page. 


enOTlon 610 — Security for cotit-Kon-compli- 

anre tp{th order for accurity— Appeal rejected— Application to 
rettore appeal —Application refused'^. Held that no appeal will 
lie from an order rcfuning to rc-adroit an appeal which had been 
rcjecletl under pcction GIO of Iho Code of Civil Procedure on account 
of non-colupliance ■with an order to furnish soenrity for costs. 
Lfkha V. Khauna, I. L, E.. 16 All., 101, followed. Kuar Saltoani 
Sinyh v. Kuar JJoulat Sinyh, I. L. E,, 13 1. A., 67, distinguished. 

Firoxi Eegnni r. Abdul Latif Khan, I. L. E,, 80 All. ... 

Bt:0Trox6.')l — Effect of dismissal of appeal— 

Avtfndtnrni of decree — Ct'rif Frocedurc Code, sertioa 206 ] Meld 
that tliQ dismissal of an apj) 0 .il under Eoction 651 of the Code of 
Civil I’roccdiiro is a decree and supersedes the decree of tho Court 
below. Tho Court, therefore, which has tulcen notion under section 
661 is Mio only Court whicli has j nrisdiction to amend the decree nn» 
der section 200 of iho Code of Civil Procedure. Vma Sundari Eevi 
V. Sindu Hashini Chotodharani, T. L, E., 2-1 Calc,, 759, J^oary Ufohan 
V. Mohendra Eath, 4 O.L. «T., 66G, and Mvnxsami Eaidu v. Mnnisami 
Ecddi, I. L. E., 22 Mad., 293, followed. Eapu v. Yajir, 1. L. B., 21 
Hum., 618, dissented from. Eudr PramZ v, Eayaath, 1. L. B., 15 
All., 3G7, Thal-ur of Masttda v. the xoidows of the ThaJfur of 
Ettndwara, I. L. E., 2 AH., 819, Kristnama Chariar v. Mangammal, 
IL.E,, 2G Mad., 91, KiatokinJeer Ohoso Roy v. Rurrodacaunt Siixyh 
Roy 10 B. L. B., 101, Al'shotl Kumar Evndiv.Chxindar Mohan 
Ch'jihati, I. L. K., IG Calc., 250, Murlidhar v. fapesri Rai, 
WookJy ifotofi, ISOd, p. 40, Jlo^al Rcd^i v. Lin^a Jteddi, I. L. IL, 

3 Mad., 1, T7:al-ur TaUatsangji V. Rax Stmdrahax, Bombay P. J., 
1891, p. 68, and Kushal Chxntaman v, Supdu Tapiram, Bombay 
P. J., p. 29.9, referred to. 

Asma Bibi v. Ahmad Husain, I. L. E., 80 AH. •« 

BBCTION 662 — Remand— Appeal from 

of remand after dedaxon of tho suit in accordance therewith.] e 
that no appeal will lio from an order of remand passed un * 
tion 6G2 of the Code of Civil Procedure, if such appeal is filed alter 
tho suit has boon decided in compliance with tho order ot r 
and no appeal is preferred from the docrco in tho suit, batty 
V, Rrij Ritas, I. b. E., 29 All., G59. and M:adlm Sudan Son v. Kamxni 
Kanta Sen, I. L. R., 82 Calc., 1023, followed. 

Gulzari Mai v, Kabir-nn*mssa, I. L. E., 80 AH, ••• 

BKCTIONB602, 638 (28)-Remand— Appeal 


from order of remand filed after decision of suit in aacor a 

thcretoUh.] rinnvf 

HflZd that tbo fact that thcssnit has hoen decided hy thoO 
of first instance in compliance with an order of remand m 
under section 562 of tho Code of Civil procedure is 


no bar to the 


nuuor section ut mu vjuuu ujL 

filing of an appevl from tho ordor of remand or to ''Ho 
such an appeal. Ralu Lai v. Ram Kali, I. L. E., °*’ no* 

followed. Saliy Ram y. Rrij Rilaa, 'Wookly 1 1?*659 

overruled. RamcsMir Sinyh v. SheoRin Sinyh, I. L. E., 29 A i 
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I'll ({It, 


nccmcd duo, in noli ' tmii<! 0 ]itilil(i of n(.|.ii(i)i)iioiil/ In o ■( niiiil Inn of n 
docrco. Uari J)as Avharjia (Humth'ji v, Jlin'iida lilulmni 
Chowdhri/, 1. Jj. 11., 27 Wd., VS, (/ilo;/ h'limiirl. (iliiihiuil in s . i/nrl 

Sam Siiaiia.J, h.lL, 2H Cn\d., 4Hii, Tuljiiftfiinl llimmlii li/inii 

V. Suffhoonaih Vcrehad, 14 Jiloo., I, A.,4ii,,iii)iiin y, 'I'liiniiiiinin, Vi! h 
J. Q. JJ. U,, 28i, and WtlijV, Hlnnlun, il I!, mhu nal In, 

Sher Singh v. Sri limn, J. fj. It,, <i0 AH, ,,, 

CI7IL PEOCEDUEE CODE, zmnon .-ICx^a-allo/i i,filin'ia>- AHnnh^ 
meni — Mortgage — Sight of m'rrtgagor in rregn tl /// ytiHii'ii pi'niiil m il 
Ivi r.ot j/si'jf] Vi'Loro v.i'iUdu piounmii ») u t'lnn fig n mini 
gsgee ii rot scvaoctd in fnjj, <;,■!; //,'//’ i /;;■ go / only ///fill'd 

to rtoo-rer, if dcT/,- gtK fo/ ni o/ i,),/, J,.,|„/,/ , , 

ha carrot tte for ynl'ni ,-- ;.'d '4 *//.'; /.;//"//"■/, t foJ'//'l 

tiis fril rm prorJ*. d, fct.o f;.v no v ;/;/,< oO o) / '///f;o//o/ f|<'. 
Icrr doer ro'* ctrr.ir'ito t'- 1 . o»,ot '--.n i/O f/,/ / -o/' ' ^ ol / / 

jnert art role oroor r.-.o':o;, iJ'V; o' 'ot Cod' ol C;'/,! I'/o" 

ATi.e tlo::r~;. Afrio'jr, 'J er f -''yritt g-'-' tJ, //''/f'ti'l / i'/ //! ti ngl oi' 

1., SL.i, r^rifer-eo to, 
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CRIMINAL PROCEDURE CODE, ssctxosb 123 aitd 397— No IJTof 

l894(Fritons Aoi), seoiion 3(3)~Securitt/ fdr good hehaviour-Im- 
prisonment on failure to find sccuritg— “ SentenceJ”'] Said 
wlicre a person is ordered by a Magistrate to be “ detained in 
prison ’> pending the orders of the. Sessions Judge under section 
123 of the Code of Criminal Procedure such person must be consi- 
derodas a person undergoing a sentence of imprisonment and not 
merely as an undor-trial prisoner detained in custody. 

Seld also that an order for imprisonment on failure to 
furnish security for good behaviour is a sentence ” within the 
meaning of section 397 of the Code of Criminal Procedure. Queen- 
Smpress v. Siwan Qliand, Punjab Rec., 1895, Cr. J., page 45, 

. referred to. 

Emperor v, Tula Khan, I. L. R.» SO All. 834 


— SECTIONS 133 BT BEQQ.— Procedwre— 

Oistruction to a pullia wag—Juo’g.'} Where, at the request of a 
person upon whom a notice has been iserved under section 133 of 
the Code of Criminal Procedure a jury is appointed under section 
138 of the Code, it is within the competence of the jury to docido 
as to the validity of an objection that the way alleged to have 
been obstructed is not a public way. It is not for the Magistrate ■ 
to decide whether such an objection is raised hand fide before refer- 
ring it to the jury. Kailash Ghunder Sen v. Jdam Lull Mittra, 

I. L, R., 26 Calc., 869. 

Seld also that there is no special procedure laid down by the 
Code to be adopted by jury appointed under section 138 in coming 
to a finding on the questions submitted to them. Queen-iEmpresa 
V. KhusTialilLam, I. L. R,, 18 All., 158, referred to. 

Seld also that a person who has applied for a jury under sec-' 
tion 138 is bound by the verdict of the jury, aud cannot afterwards 
raise such a plea as that the obstructiou was caused in the exercise 
of a bond fide claim of right. In the matter of the petition of Lach- 
man, Weehly -Notes, 1900, p. 180, followed. 

Emperor v. Ram Bilas, I. L. R., 30 All. 364 

SECTIONS 145, 435 and 537— Eevision 

— Trooedure-^Irregvdarity not prejudicial to either party ^ In the 
course of proceedings commenced under section 107 of the Code of 
Criminal Procedure it was found hy the Magisti-ate that there was 
a dispute relating to land and likely to cause a broach of the peace 
between the two -narties before him. After giving both an opportu- 
nity of being heard, the Magistrate passed an order under section 
145 of tho Code maintaining one party in possession Seld that, 
notwithstanding that the procedure of the Magistrate ^was iu 
some respects defective, there was no cause for the exercise of 
the revisioual jurisdiction of the High Court, inasmuch as the 
parties had been given an opportunity of representing their respec- 
tive cases, and there was nothing to show that the irregularities 
in procedure which had occurred had caused any prejudice to 
either. In the matter of the petition of T. A. Martin,!. L. R., 

27 All., 296, referred to, 

Debi Prasad v. Sheodat Rai, I. L, R., 30 All, ... tn 


— — 8EOTIOH 145, See Act No, I of 1877, sec- 
tion 9 • •t tap 

— SECTION 105’— Sanction to'.prosecufe — Jtirit- 

diction to grant or revoie sanction,'] Application was made under 
section 195 of theJCode off Criminal Procedure’*to a Magistrate of 
the Srd class; who_tried^ the original case, fornSanctionjto prosecute 
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tlie deceased.' SuUayya v. Saminadaytjnr, J. L. R., Mh3,, 

496, followed. nri ni 

Hanwanti'. Ram Gopal Singli, I. h- U.| *>0 A1 . 

CIVIL procedure code, section 410, See Hindu law ... 

.gECTiON 4-17, «9ff Gu >r(ljan aiul minor 

• SECTION 473 (c), osS (j2^)—JJerree—Or.<'r ~ 
■ ' iritjon upon the 


PfigP- 

3SS 
ITi 
105 



not nndcr section 588 of the Codu. 

Maharaj Singh o- Clutt'-'T lilal, I. L. U , v\0 All. 


BECTIO.V .50.1— 7?crr>r/T— 

receiver io realize amounts of deer res.'] W Ikto n tli'crtv*!i'‘l(.'‘r 
in execution of his decree attached two n.-cr«’Pf. lieitl <>y 


h.d 
the 

indgment-dobtor against third jeirlies, it was leU! ihnt ! o.’l 

of the Code of Civil Procedure trav«> p'>wcr to the thtnrt to ppoint 
a receiver to realize the iiinostnts of the attaehel decree* w itt re Jt 

appeared that hy so doing the intcres'K of both deoree-holacr r.r.d 

judgment-debtor would be better prot-xted. 

Parfcah Singh c. The Delhi and Load >n Il-.iil:, Ld., I. L. 1*. 
30 All. ... ••• .• 

■ — SECTION 500 — .drlUiet.'sV.r. — Jl'/xf/r-.-e nt-.f- 


orally, hit reduced io teritiny hy the C‘>t;i-t ~ Irr'yotori^ y j V, lf*re 
both parties to a pending suit consented to a ref. reji.'e t” f.rhit ra- 
tion and an order o'" refe cnee was then and there ma!' 1 y 1 feurt 
in the presence of the parties, though no; nje-n a •.vi'teu r-.pidiet. 
tion.il was held that it was not open to the Court, li vnig rri;a:d 
to the provisions of section 5\0 of tlic Code of thvil !’r reiu-.-, to 
supersede that reference, the arhiirator not luiviiig d i lined to r..-;. 
Kussenoanjee Tcstoiijcc v. Mecr Khan, r. Me c. 1 A , 13'. 

distinguished. Shama Stiiidreim Jyn" v Aidv! 1. 1. U., 37 

Cilc., 61, and Z/«rKmiini v. JJajec I'/idina C’aetiim, 1. L, li , 3.1 
Bom., 629, followed. 

Abdul Hamid v. Riaz-ud din, I. L. R , 3(.) Ail 

-SECTION nos — Arliitralioii —Ordt r of refrU’ 


renco not fixing a period tcitlnn ichirh the atrard ir to hr emit — 
Appeal.] Where an ordor of reference to nrhii ration ni ah' hv n 
Court omits to fix a date for tho delivery of the c.ward, i ueh ojuis- 
sion is not a mcro irregul ivity hut is a defect fatal to the order 
and to all subsequent proceeding.s founded tliereon. Chula if ol 
V. Sari Sam, I. L. R., 8 AIL, olS, followed, ijo/o jfar A'on-ifn 
Singh v. Chatidhrain Shagwant Kuar, L, R.,‘ 18 I. A- 55 
referred to. ' 

Lachman D.aB v. Ahparhash, I. L, R., 30 All. ... 


~ ~ ~ ~ ~ ^ - 508 ct spqep— Arbitration — Atcard— 

Aioard set aside—Couri not empowered to niahc a second refrrraee 
emthe same submission.] The parties to a suit pending in the 
Couit of a Munsif referred the matters in d.sputo between them to 

arbitration. An awmrd was made and delivered i h„t it was 

wards discovered that ono of iho il.iincr-. i i C. , '*‘'tr- 
termination of the arbitrat o. pro oe , 

Ingly set aside the award. JTeW tlTihe Woo^ ‘ 

to make a second ordor on tho same mrreomenf of V/ "" ,’1” I’”''"?'’ 
retorms fo .tbitratioa tU. ™ttcr. teWMl',' 

Pachkauri Ram n. Nand Eai, 1 . 1. R., 30 All . 
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DKCUKK, Atncndinoiil of ,'i'co Civil IVoccdoro Code, section 651 

J)LI’ I iS IT! ON, Act Noi XNV of^JSGO, sections 28, 231,,, 

( 302, 304, 325, 328 

, ... 

'5'cfl Act Ko. XII of 1896, sections 44(2), 48 and 67 

— Sec Act (LociiI)iNo, I of l900, section 3 (4)- 

DHATUHA, See Act ^o. XLV of 1860, sections 302, 304.325 328 

... ... ... ... > > > 

DOWKK, See ActNo. VJIof 1889, section 4 ... 


tt0 


KSXOPl’EL, See. Act No. I of 1872, section 116,,, 

See Appenl ... 

EVIDENCE, Sec Act No. I of 1872, section 30 ... 

■ — See Act No. 1 of 1872, section 32 (6) 

— — See Act (liocul) No. II of 1901, section 201 ,,, 

— — See Act (Local) No. II of 1901, section 201 ... 

Sec Custom ... ... ... 

EXCISE OITICER, See Act No. XII of 1896, sections 44(2), 
EXECDTION OE DECREE, See Act No. XV of 1877, schedule 
1/9 (4) ... ,,, •„ .M ... ' 


fff* 

• fl* 

48 and 67 
II, article 


. .. See Act No. XV of 1877, schedule 11, 

article 179 i<« ... .i. ... ... 

See Act No. IV of 1882, sections 88 and 89 

See Act (Local) No. I of 1903, sections 

2 and 12 ... ... ... «,* ... ... 

See Civil Procedure Code, section 232 

Sec Civil Procedure Code, section 244 ,,, 

Sea Civil Procedure Code, section 244 

Nee Civil Procedure Code, section 248 .„ 

See Civil Procedure Code, sections 244, 258 

— — See Civil Procedure Code, section 266 

- — See Civil Procedure Code, section 266 

See Civil Procedure Code, sections 306, 293 

■ See Civil Procedure Code, sections 810A, 244 

and 588 ••t ••f *** *•! 


See Civil Procedure Code, section 818 

Refund of money realized in execution of a 

decree aftertvards reversed in appeal — Limitation— JSxocuiion of 
decree stayed by injunc'tion — Frooedure.'] On the 7th October 1901 
an ex parte decree on a mortgage was passed in favour of the appel- 
lants. Before, however, the decree was made the appellants had 
obtained an injunction restraining the respondents from roaliziug 
certain money deposited in Court to their credit. After this decree 
was passed, the appellants withdrew out of this amount Rs. 19,041. 
The decree was set aside on the 9th July 1904. The suit was 
retried ; and on the 17th September 1904 the Court of first in- 
stance made a decree in favour of plaintiffs for Es. 17, 711-7-0. 
This decree was affirmed by the High Court on the I8th December 
1906. On the l7th September 1907, the respondents applied for 
a refund of the difference (Rs. 1,804) between the sum realized 
by the plaintiffs and the sum finally decreed. 
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Sheo Nath Singh v. Ei.m Bin Singh, I. L. R., 12 All., 610, apd 
Jatinga Valley Tea Company v. Chera Tea Company, I. L. E,, 18 
All., 19, referred to. Madhu Sudan Sen v. Kamini Kanta Sen, 

I. L. R., 12 Calc., 45, dissented from. 

Uman Kuuvrari ®. Jarbandhan, I. L. R., 30 All, 479 


CIVIL PROCEDURE CODE, seottons 574 and 551 — Tnooedure — Appeal 
summarily dismissed — Court not hound to record a full judgment, 

Seld that the provisions of section 574 of tbe Code of Civil 
Procedure are not applicable in their entirety to the case of 
an appeal dismissed under section 561 of the Code. Uami BeJpa 
V. Brojo Nath Saikia, I. L. R., 25 Calc., 97, dissented from, 

SiDjin Hisan v. Piran, I. L. R.. 3 > All. 819 


BEOTloN S78— Procedure— Irregttlariiy -= 

Disposal of a suit on a Sunday."] Seld that the fact that a suit 
w.as decided on a Sunday did not vitiate the decree. Semhle that 
the Lord’s Day Act (21 Geo. Ill, Cap. XLIX) does not apply to 
India. Param ShooTi Boss v. Basheed Ood Dotolah, 7 Mad, H, C, 
Rep., 28R, referred to. 


Sheoratu Tiwari v. Thakur Prasad, I. L. R., 80 All. 
SEOTION 662, See Hindu law 


• »l 


COMPROMISE, See Hindu law ... ... ... 

Effect of — . See Hindu law ... ,„ 

CONFESSION, See Act No. I of 1872, section 30 
CCiNSIDaRATION, See Act No. IV of 1882, section 64 

CONSTRUCTION OP DOCUMENT, See Act No. IV of 1882, section 

68 (c) .., .... ... ... ,,, 

— See Hindu law ... 

— Sea Pre-emption ,., 

'' See Wajih-nl-arz ,„ 


136 

63 

76 

406 

540 

126 


■ See Will ., ... 

CO-SHARER, See Pre-emption ... ... 

COUNTERFEITING COIN, See Act No. XLV of I860, sections 
COURT FEE, See Act No. VII of 1870, section 7, IX ; schedule I, 

See Procedure „. ,„ 

COWS. Slaughter of — See Public nuisance 


... 162 
... 84 

77, 372, 644 
... 236 

... 455 

329, 872 

28, 231 93 

article!, 647 

... 103 

... 181 


CRIMINAL PROCEDURE CODE, section 4 (r)~-Act No. XVIII of 
1879 illegal Practitioners Act), section^ — MuTclitars — Authority of 
mukhtar to practice in Criminal Courts J A mukhtar is not enti- 
tled to practise generally and as of right in Criminal Courts, but 
can act only when ho has received tbe permission of tbe Court to 
act in any particular proceeding. 


Anant Ram, in the matter of the petition of I. L. J?., 

30 All. ... ... ,., 66 

Sections 110 and 526 — Security for good 

hehaviour — Transfer ] Jleld that proceedings under section HO 
of the Code of Criminal Procedure cannot be transferred to any 
Court outside the district within which such proceedings have 
been lawfully instituted In the matter of the peAtion of Amar 
Singh, I. L. R., 16 All., 9, and In the matter of the petitwn of 
Oudar Singh, I L. R. 19 All., 291, followed. 

Emperor v. Mahendra Singh, I. L. R., 30 All, 

. 6 
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GUAIvDIAX ad See Gunrclinj) nnd minor , 

GUAIIDI AN ANI) MlNOIl--(?tmjY/iff>> ml liicxxi—Cwil Tropedtire Code, 
teal ton -Arrc.T.nV;/ of formal discharge from the duties of 
guardian ml htom—Suif to set aside a decree.] Sold that no suit 
Will lic to Ect nsiclo n decree wlicro fraud is neither alleged nor 
proved and no specific relief is nslccd for Eavo and except the 
setting aside of tlic decree. Zfmrao Singli v. Eardeo, 1. L. R, 29 
All,, 418, referred to. 


Ecld also tliat wlicro the same person is both certificated 
guardian and guardian ad litem to minor plaintiffs, the fact that 
one of siicli plninliiTs lias come of age and been appointed certifi- 
cated guardian of tlio persons and property of the others would 
not relievo tho original guardian of hor duties as guardian ad 
litem : to do this requires nspccinl order under section 447 of the 
Code of Civil I'roccduio. 


Pago. 

105 


Banarsi Prasad «. Bam Narain, I. L. B., 30 All. l06 


Sec Act No. XV of 1877, section 19 - ... 422 

—— See Act No. Vni of 1890 ... .., 137 

yjlj of J890. sections 29 and 31 188 

HINDU LAlV — Adoption — J'axns — Custom — Adoption of married man — 

Suit for declaration of innaliditg of adoption — Burden of proof] 

Ecld (lint according to tho law and custom prevailing amongst 
tho .lain community a widow has power to adopt a son to her 
deceased husband without any special authority to that effect, and ■ 
if there arc two widows tho senior widow may adopt without the 
concurrence of the junior widow. A widow is also competent, 
with the consent of tho sapindas, to give a son in adoption after 
the death of her husband. 

Held also that, adoption being amongst tho Jains a purely 
secular institution, there is no legal objection to tho adoption of 
a married man. UTanohar Lai v. Banarsi Das, I.L E., 29 All., 495 
followed. Cliofag Lall v. Ohuiino Lull, Ij. R.,G I. A,, 15, Amam v. 
Mahadgauda, I li.K., 22 Bom., 416, Sri Balnsu Gurulingaswami v. 

Sri Balustt JlamalaJcshmanma, I. L. B., 22 Mad,, 398, and Eadha 
Mohan v. Eardai Bibi, I. L. K., 21 All., 460, referred to. 

Eold also that where tho plaintiff asks for a declaration that 
an alleged adoption is invalid, but cannot claim immediate posses- 
sion by reason of the intervention of a ■widow’s estate, the burden 
is still on him to make out a primd facio case that the adoption > 

challenged by him is invalid in law or never took place in fact. 

Brojo Kishorco Dasseo v. Srccnath Bose, 9 W. R., 463, and Sardar 
Singh v. Ratn Kunwar, Weekly Notes, 1902, p. 62, followed, Tacoor- 
deen Tewarry v. Ali Eossein Khan, L. B., 1 I. A., 192, at page 206, 
referred to. Bariuce Churn Chowdhry v. Sharoda Soondurce Dossee, 

11 W. B., 4G8, Chowdhry Pudnm Singh v. Kocr Oddey Singh, 32 W, 

B., P. G, U., 1, Qooroo Brosnnno Singh v. Eil MadJtah Singh, 21 W. 

B., 84, and Ear Dyal Nag v. Boy Krishto BhoomicTc, 24 W.E., 107, 
distinguished. 

Ashai fi Kunwar v, R,up Chand, I. L. B., 30 All. 1^^ 


Gift —Construction of deed of gif t — " Malih”- Gift to 

zoidow as"maliJc zoa Jehud Hcldiyar ” Alsolute ownership — 
Eeritalle and alienable estate — No distinction heUoeen male and 
female donee.] A Hindu executed a deed or gift of immovable 
property, to take effect after bis death, to oneb of his tw'o wives 
and his daughter-in-law, “ as owners (maliks) with proprietary 
powers. ” One of his widows on coming into possession of her 
share made a will disposing of it in favour of her brother. 
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the complainant. This application was refused. A further appli- 
cation was then made to the District Magistrate, who granted 
sanction. Held that the Sessions Judge had no power to set aside 
the order of the Distriot Magistrate granting sanction. 

■ Ram Deni i;. Nand Lai Rai, 1. L. R., 30 All. ... 109 


CRIMINAL PROCEDURE CODE, section 195, See Act No. XLV of 

1860, sections 182, 211 . ... 52 

■ SECTIONS 195, 439 Sanction to' 

prosecute — Revision — Poivers of Sigh Court.'] An application under 
section 195 of the Code of Criminal Procedure for sanction to 
prosecute was made to and granted by a Magistrate of the first class. 

A further application under section J95 of the Code to revoke the 
sanction was made to the Sessions Judge, but was rejected. Seld 
that the High Court had power to send for the record of the case 
under section 435 and to interfere, if necessary, under section 439 
of-the Code of Criminal Procedure with these orders. Kusal v. 

Badri, Weekly Notes 1907, p. 283, overruled. Muthustvami Mudali 
V. Veeni Cheiti, I, L. R., 30 Mad., 382, referred to. 

Emperor o. Serb Mai, I. L. R., 30 All. 248 

SECTIONS 234 AND 235 — Charge — 

Misjoinder of charges — Illegality.] An accused person was charged 
with and tiled for, first, three separate acts of criminal misappro- 
priation committed within a year, and secondly, two separate offen- 
ces of forgery with intent to conceal two of such acts of criminal 
misappropriation. .HcW that this was an illegality not covered by 
the provisions of section 637 of the Code of Criminal Procedure. 

Emperor v. Mata Prasad, I. L. R., 30 All. ... 351 

— ■ ■ I . SECTIONS 271, 342, See Act No. I of 

1872, section 30 ... ... ... ... 640 

SECTION 439— Revision — Praoiice — 

Discretion of Court as to entertainment of application in revision ] 

Seld that ittis not the practice of the High Court to entertain an 
application for revision on the criminal sido, whore there e.vists 
a lower Court having concuri’cnt revisional jurisdiction, unless 
a similar .application has first been made to the lower Court and 
has been rejected. Bmperor v. Kali CAorerw, Weekly Notes 1904, 
p. 233 and Gullay v. BaJear Susain, I. L. R., 28 All., 268, 

' followed. 

Shafaqat-ul-lah v. Wall Ahmad Khan, T. L. R., 30 All. ,,, 116 


— ^ — - SECTION 495, iSee Malicious prosecution, 625 

CUSTOM — Rinding in favour of existence of custom based upon insuffi- 
cient evidence — Second appeal — Practice.] Held that where a 

question arises as to the existence or non-existence of a particular 
custom, and the lower appellate Court has acted upon illegal 
evidence or on evidence legally insufficient to establish an alleged 
custom, the question is one of law, and the High Court is entitled 
in second appeal to consider whether the finding is based upon 
sufficient evidence. Hashim AH v. Abdul Rahman, I. L. R., 23 All., 

698, approved. Raj Narain Mittor v. Budh Sen, I. L. R., 27 All., 

388, referred to. 

Ram Bilas v. Lai Bahadur,.!, L. R., 30 All. .*• 311 


See Hindu Law 

, See Public nuisance 

DEBT, See Act No, VIII of 1889, section 4 




... 1, 197 
... 181 
... 816 
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decree m^e after a full contest in a 6ond fide litigation aoUnd 
Krishna Narainv. Khunni Lai, I. L. 11., 29 AH, 487, followed^ ^ 

Mahadoi v. Bildeo, I. L. R., 30 All. 

'It ,,, 

eslale adversely 
to enforce mortgage against adoptive son— 
Act No. ly of 1882 {Transfer of Property Act), section 52— Lie 
pendens — Contentious suit— Application for leave to sue in form^ 
pauperis— Procedure Code, section 410. J A mortgage of 
part of her late husband’s estate was executed by a Hindu widow 
in defiance of the rights of her husband’s adopted son, and in fact 
in collusion with the mortgagee and in order to deprive the 
adopted son of his adoptive father’s estate. Shortly before this 
mortgage was executed by the widow the adopted son had applied 
,• for leave to sue in formd pauperis for the recovery of his adoptive 
father’s estate. Seld, on suit by the mortgagees to enforce their 
mortgage against the adopted son, then in possession, that the 
suit must fail, both because the fact of the estate having to some 
slight extent benefited by the money borrowed was not sufficient 
under the circumstances to make the mortgage enforceable 
ngiinst the adopted son — Hanoomanpersand Panday v. Mussumat 
Pahooee Munraj Koomoerce, 6 Moo. I. A., 393, distinguished — and 
also because of the application of the doctrine of Us pendens. 
Faiyaz Susain Khan v. Prag Narain, I. L. B., 29 All., 339, referred ' 
to. 

Ambika Partaj) Singh v. Dwarka Prasad, I. L. E., 30 All. ... 


page. 
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Sindu loidoio -Payment iy wife of husland's delfs 

during his lifetime — Voluntary payment — Joint Sindu family — 
Sale of property belonging to one member of a joint family — Sepav 
ation—Sale set aside — Mights of persons entitled to such property 
after separation.'] Meld that the payment by the wife of a separ- 
ated Hindu of her husband’s debts during his lifetime must be 
considered in the absence of evidence to the contrary as a voluntary 
payment, and will not support an alienation by the widow after her 
husband’s death of the estate which has descended to her from him. 


Seld also that the memhers of a jo-nt Hindu family must he 
regarded, so far as concerns the dealings of the family with persons 
' outside it, as but one juristic person. 

The managing memher of a joint Hindu family sold a pro-, 
perty exclusively belonging to one memher of the joint family, and 
the proceeds of the sale were brought into the common purse for 
the benefit of the family. 

Held that on tbo sale of that property being set aside 
after the separation of that member, he could recover the 
whole property on payment of the whole purchase money, but 
that bo could not claim to have it by paying only a share of 
the purchase money proportionate to his share in the joint family 
property on partition. Sudarsanam Maisiri v. Nargsimhulu Mais- 
tri, I. L. R., 25 Mad., 149, Appovier v. Mama Subba Aiyan, 11 Moo., 
1. A., 75, and Sasmat Mai v. Sunder Das, I. L. R., 11 Calc., 39o, 
referred to. 

Himmat Bahadur v. Bhawani Eunwar, I. L. R., 30 All. ..i 

"Hindu widow — Money advanced on personal security of 

widow — Decrees against ioidoio binding only on her widow's estate-^ 
Mes judicata — Civil Procedure Code, section 13.3 Where money is 
lent to a Hindu widow on her personal security, a decree tor 
such a debt and a sale of property late of the widow’s husband m 
execution of such decree binds only the widow’s estate, notwith- 
standing that the original debt may have been incurred for legel 
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Reid fl) tliat the plaintiffs wore at liberty to proceed either by 
application or by suit — Shaman Furshad Chowdery v. Rurro 
Furshad Roy Chowdery, lO Moo., I. A„ 203, Collector of Meerut r. 

Kalka Frasad, I. L. R., 28 All., 665, and Shiatn SundarLal v. Eaisar 
Zamani Regain, I. L. R., 29 All., l43, referred to ; and (2) that the 
application -was not barred by limitation. Rarish Chandra Shaha 
y. Chandra Mohan Ras, I. L. B., 28 Calc., 113, distinguished. 

Bithal Das v. Jamna Prasad, I. L. B., 30 All. ... ... 476 

EXECUTION OF DECREE —Limitation — Application in continuation of 
precious proceedings in execution.'^ On the 7th December 1903, 
the sale of certain immovable property, which had been attached, - 
was ordered. On the SOth January 1904, the amin reported that 
he had been unable to hold the sale, as there were no bidders. 

Notice of this fact was given to the decree-holder, and he was 
allowed time till the lOth February to pay in fees for a fresh sale. 

On that date, no steps having been taken by the decree-holder, the 
case was ordered to be struck off “ for the present. ” On the 13th 
January 1906, the decree-holder again applied, asking that the 
property, which was still under attachment, might be sold. Reid 
that this was not afresh application in execution, but merely an 
application to revive the former proceedings, and was not barred by 
limitation. Dukhiram Srimani T, Jogendra Chandra Sen, 5 C. W. N., 

347, distinguished. Rahim Ali Khan v. Fhul Chand, I. L. R., 18 
All., 482, referred to. 

Muajib-ullah n. Umed Bibi, I. L. R., 30 All. ... 499 

Sale of ancestral property — Civil Fro‘ 

oedtire Code, section Z20— Rules framed hy Local Q-overnmcnt— 
Application under Rule 17 (XIIJX).] One of several co-owners 
of ancestral property which had been sold by the Collector under 
the Rules framed by the Local Government under section 320 of 
the Code of Civil Procedure applied under Rule 17 (XIX) to have 
the sale set aside upon the ground of material irregularities in 
the conduct of the sale causing substantial loss. Another of such 
co-owners, whilst the first application was pending, applied under 
Rule 17 (XIIIA) to have the sale set aside, making at the same time ' 
the necessary payments into Court required by the rule. 

Reid that upon the presentation of the latter application 
under Rule 17 (XIIIA) the Collector was bound to set aside the sale, i 
and was in no way precluded from so doing by the existence of the 
former application under Rule 17 (XII). Net Lall Sahoo v. Sheikh 
Kareem Rux, 1. L. R., 23 Calc., 686, and Faresh Nath Singha v. 
Naiogopal Chattopadhya, I. L. R., 29 Calc., 1, referred to. 

Tuhi Ram i;. Izzat Ali, I. L. R., 30 All. ... ... 192 

EXPROPRIETARY HOLDING, See Act (Local) No. II of 1901, 

section 32 ... ... ... ... ... go 

GIFT, See Hindu law ... ... - ... ... ... gq. 

—See Muhammadan law ... ... ... 260 809 

GRIEVOUS HURT, See Act No. XLV of i860, sections 302, 304. 82C. 

328 and 329 ... cog 

GUARDIAN, See Lunatic... ... ... „. ... 402 

• AD lA'SFM— Appeal— Guardian ad litem not made a party 

ly appellant— Limitation.'] Where a guardian ad litem of a dofon- 
d int respondent was not made a party to an appeal illedbytho 
plaintiff until after the period of liuiitation for filing (inch appeal 
had e.Tpired, it was held that the appeal was not for Hiis rcafion 
time-harred. Khem Karan v. Rar JDayal, I, L, R,, 4 All.. 37, 
followed. 

Enp Chand v. Dasodha,!, L, R,, 30 All, ... 55 
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if tho (Icbt ho proved, nnd fclio sons cannot show that it was con- 
trnctcd for mimornl purposes or was such a debt ns does not fall 
W.tinn U.o pious duty of the sons to discharge. Maharaj Singh v. 
JlaUcant Sxngh, I. L. II., 28 All., 508, distinguished. Kishan Lai v. 
Garuruddhvaja Prasad Stngh,}. L H 21 All., 238, and Karan Singh 
dJhitjj Singh, I. L. ]{., 2/ All., 16, followed. Ifanomi Balnasin v 
ZTodfntn Jlfohitn, 1. L. II., 13 Calc., 21, rcfcrcd to. 


Whore in such a case as above, tho sons sot up the defence 
timt tho debt was incurred for immoral purposes, the burden of 
proof is on them and not on the creditor. Lehi Lai v. Jadu Mai, 
I. L. I?., 24 All., 459, followed. Jamna v. Nain SuJch, I. L. E., 9 All,, 
493, dissented from. 


And merely gonor.al evidence of profligacy on the part of tho 
father is not suflicicnt. Chintamanrav Mahondale v. Kashinafh, 
I. L, R., 14 Bom., 320, referred to. 

Babti Singh «. Bihari Lai, I. L. R., 30 All, ... ... 


Pag* 


166 


HINDU LAW—tloi’a^ mndufavnlg — Foreclosure of mortgage — Sons not 
made parties— Sons’ right to redeem.'} The mortgagees of a mort- 
gage of joint family property e.'cecuted by the father alono 
sued for and obtained a decree for foreclosure. At the time tho 
suit was instituted the mortgagees knew that there were sons 
and grandsons jointly interested with tho mortgagor in the mort- 
gaged property, hut, notwithstanding this, they omitted to make 
them parties to their suit. 

B.eld that tho sons and grandsons were not precluded from 
instituting a suit for redemption. Mhawani Prasad v. Kallu, 

I. L. R. 17 All,, 637, referred to. JDebi Singh v. Jia Mam, I. L. R., 

26 All., 214, distinguished. 

Ram Prasad u. Man Mohan, I. L. R., 30 All. 256 


Joint Hindu family — Liabilitg of other members of 

family for managing member’s doSfs.] M. M,, a member with (?. L., 
his uncle, of a j oint Hindu family, got a decree for costs against 
ff. L., and had him arrested in execution thereof, ff. L., there- 
upon borrowed money on a mortgage of joint family property and 
procured his release. Held on suit by tho mortgagee for sale of 
tho mortgaged property that tho mortgagee could not under the 
circumstances proceed against JB. E’s interest in tho joint family 
property. Lalip Singh v. Sri Kishen Pande, N-W. P., H.C. Rep., 

1872, p. 83, distinguished. 

Ram Eatan v. Lachman Das, I, L, R., 30 All. ... 460 


■ ' '■ — Meligious endowment — Fndotoment to false effect after 
a life estate.'] HeZei-that there is no objection to the limitation 
by a Hindu testator or settlor of a life estate followed by an 
endowment of property to religious, or charitable purposes. 

Gobind Prasad v, Gomti, I. L. R., 30 All. 288 


Succession — Impartible estate— Fstafe devised to widow,. 

of owner — Suit by reversioner — Compromise— Fstate^talsen by rever- 
sioner.] The owner of au impartible estate to which the rule of 
primogeniture applied died leaving a will which purported to give 
the whole estate absolutely to his widow. After the death of the 
testator the next reversioner sued to recover the estate and pleaded 
that the will set up by the widow was invalid. The parties to this 
suit entered into a compromise, the main provisions of the compro- 
mise being that the widow should he tho "gaddi-nashin" during her 
life and should give the plaintifE a monthly aUowance, and that 
after the death of tho widow the plaintiff or any representativ* 
ihaem mokam) who might bo living^should be tho,abpolut 0 owner o 
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Bait by tbe next heirs of the donor qnestioftingher poy/cr of. iilion- 
ation. 

JTeld that in the tree constmetion of the Ajed the y/'jdow took 
aherifehleand transferable estate in the property, ■'I'he nee of. 

the trora^^Tnallh" implies '“’ahsolate ov/sersiiip'''' anlese th-ore ?'« 

anTthi-nsinthe context or Errro-jnaiosr oirca’-ost^'.’iees to qe.v.lify 
snehmeanins: : eho. ft- TTSE not to onsliC-O'i hy the feot that the 
flanesn-EE ETriaorr. In this ease tlTe eontert rathe/ i-trerjo-thep.<'-d 
■fhe 'orfis'insTi'nini that the TvorO. Y'as mtenled to be-'.r its prope/ 
isDinioril msaninn. 

Jltdlii 'tM.6Tvur. "Roy OhvBchvn 9A J, p.. 

“S • 1. X. Ih. 24 Caie.. 83I> nndjlollmy Kooer ■’v . JjVAliw.ee JlerJj/A 
.S4ir, X., 325, follo-xed. 

Snraimani Eahi l^ath OjX.,. L X. -fcO /X. 

?mi r ^ i vT do-r — :pt(trer o_f -tSiCOrr ds yyyieekA/ic. oj 'I.'VaJ/V.yJ/ t 

zrrxisf — JJ.icr.'xli'.'r. of c-riair evrAV/'O/Me vj 

.vrtcrztrsT.cre — C-'-ai'-st c.t iA-S'of fft'/jU-.j/-- 

t:hs — B'.r.nr.tv.rr. of ooitisiiiv ■tif'tnii e Apv.yldf./it 
fr-rr. rT!r£if-*'i"'.-.T, f-VtCiiiiVi f*. It.'tfl-;. ■VlC’Ar f. pV: h/t 

Xvr ‘Xor.br.noh e\-z".xc- 'tr. Ih oit.'h :ni:: ■...■;/,■,■% ifou. fv/J. 

mecssnt" ".0 i-izenare -ah-. -r^-r.-jT -A.-f y/j.'.-: 'A t'..e 


rp-rP'e?‘r:»’nvr: 


-e W-.A. s..rY’. '•. . e 


nrm:trere,;si«n-vrs -TTren "lOO o-'.o; 

iTnpj lihirrTriaeApIe hs-.iiV'n5linh.5: ft. 

linah. 

Ilefuc/tuw'o siSeftr-'r .Po: /X'. IX-t-.'. ''yrAv/,. fz/f f, f/.t'y //y 


Xhe nosirio'.'.o.': X-V/.o "..'.o / A iiU/,: 

Corr':_t}n 'Ihr yJ:.f'z ^ r . hio':,-- 0 ; 

■.-. -.v A/,.:..-..- ya a.' '/, A/.f/.-..', 

fciXe of th'S oX re'-ij-.rione- -i-. h.-s ;« 

ah Tarisnos o'irh rhh -.£r ;vo, ' a aooo//:.^ y;\,, :.;./. 

5n oXe; i4 ■■; y, ,,,y 

-V fXc: , . / .e/ *o..v/ 

f^nv ao :-3>r . £ 1 ■. ^ 
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^V■V’ff■A■Y.YY A.,, ..A v.hy'.. ,y 

-.^ae? < itoj-.-t --0 ;>o>- .■■■■■..; ,■ , ..y,.- o, o . 

jnent oo, t','., v y I/.; ;0'e- £•!■! 

f;hKA:.-AX.A;;y. ., v> // -'o-.-,/ ■ 

ys $:% ^ er. a. y ■ ,1 '' w. < A' . a ' ' / 
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e-vry.-v, s.-uor.'?-’ y-ie '.<■,.,/•/■■ ... , / 

eXA.'A.A.'Y ... f ^,,, ., . ■, A. A. , ,'■■ rr_.- .- • '■''O- 
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Mndi of llio village, nor conldlic lio required to pay rent therefor. ' 
JJharam Singh v. Jihoolar, Woclcly Notes, 1008, p. 123, followed, 
Smdar Lai v. Chajjn, Wcehly Notes, 1001, p. 42, distinguished. 
lanna v. Vlazir J/utain, Woehly Notes, 1902, p. 60, doubted. 

Saddn «. Bihari Singh, I. L. Ih, 30 All, ... 282 

LANl)-IIOLT)r.H AND TENANT — Trees — Land-hoUer's and tenant's 
rights as to trees on fcnanl's holding.^ Seld that as a general rule 
the property in timber grovring on a tenant's holding vests in the 
zamitidar, and tho tenant has no right to cut and remove suefi 
timber. But as a general rule also the zaraindar has no right to 
interfere with the enjoyment by his tenant of the trees upon his 
holding so long as the relation of landlord and tenant subsists, 

Shcildf Aldool Itoho/nan v, Dataram Bashce, Weekly Reporter, Jan- 
uary to J uly 18G t, page 3G7, referred to. 

Ganga Dei o. Badam, 1. L.R., 30 All. ... ... 134i 

—Concurrent leases — Landlord entitled 

to recover rent only as against second lessee.] Held that where a 
lessor executes two concurrent lenses of the same property, that is 
to say, two Icaaos in which tho term of tho second commences before 
tho term of tho first has expired, tho second lessee is to bo taken as 
tho assignee of tho lessor's interest during the concurrent portion 
of the terms, and the lessor after the execution of the second lease 
can recover rout only from the second and not from the first lessee, 

Ilarmor v. Bean, 3 C., and K. 307, followed. 

Ram Anant Singh n, Shankar Singh,I. L. R., 30 All. ... . 369 


LEASE— CoixfiVfon payment of rent in advance — Suit Ig purchaser 
of demised grogartg for rent— Registration— Notice.] Certain 
property was leased for a term of 10 years, the lease containing a 
provision to the effect that if at any time during the currency of 
the lease tho lessor should demand any portion of the rent in 
advance from tho lessee, the latter should be bound to pay it on 
' obtaining a receipt. Subsequently to the e.xecution of this lease 
tho demised property was sold by auction in execution of a decree. 
Tho auction j)urchascr sued the lessee for rent, but was met by 
tho plea that the rent claimed had been paid to the lessor in 
advance under the terms of tho lease. The lease was registered 
and it was found that the auction purchaser had not made inquiry 
of cither tho lessor or tho lessee as to whether or not any rent had 
been piaid in ndvnnco according to the terms of the lease. JTeld 
that under these circumstances tho plaintiff was not entitled to 
recover. 


82 

163 

369 

422 

123 

376' 


Nand Kishorc v, Anwar Husain, I. L. R., 30 All. 

LEASE, See Lambardar and co-sharer,' •tt •*« 

See Landlord and tenant ... ... 

LIMITATION, See Act No, XV of 1877, section 19 

See Act No. XY of 1877, schedule II, article 75 

— See Act No. XV of 1877, schedule II, article 91 

See Act No. XV of 1877, sehcdulo II, articles 111 and 123 172 

See Act No. XV of 1877, schedule Il^article 116 400, 402 

See Act No. XV of 1877, schedule II, article 179 •• 

— See Act No, XV of 1877, schedule II, article 179 (4), ... 

■ See Act No, IV of 1882, sootion 90 ... 

— . See Act (Local) No. II of 1901, section 199 (a) »" 

~ iSee Civil Procedure Code, section 34 • 
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179 

388 

44 

638 
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necessity. BMfaj Singh v. Manga 'Ram, Weekly Notes, 18P, page 
67, followed. 

K and S (two brotkers ) executed a usufructuary mortgage of 
their respective shares in certain property. T)ie shP.re of S was 
then purchased in execution of a simple money decree by D. The 
share of K was after his death brought to sale in execution of a 
simple money decree against K’s widow and purchased by G. G. 
transferred his rights to R, who was D’s brother. D sued for re- 
demption of half the mortgaged property naming as defendants 
the mortgagee, the heirs of S, and R. Pending this suit R died 
and D amended his plaint, claiming redemption of the whole. The 
heirs of S did not defend this suit, which was decided ex parte as 
against them, and the suit was compromised by D’s widow. The 
heirs of S then claiming as next reversioners to K on the death of 
his widow, brought the present suit, seeking to redeem half of the 
mortgaged property. Seld that the suit was not barred by section 
13 of the Code of Civil Procedure, inasmuch as the plaintiffs 
though they might have done so, were not bound in the former suit 
to raise the defence that D was not entitled to redeem more than 
half of the mortgaged property. 

Kallu V. Faiyaz Ali Khan, I. L. R., 30 All. ... ... 394 

HINDU LAW — Hindu loidoio — Widow in possession of husiand’s estate 
as inferior proprietor —^Effect of enlargement of estate ofinferior ■ 
pro'pri etor hy action of Government — MuJcaddam.~] An under-pro- 
prietor, whose status was described by the term “ mukaddam, ” 
died, and his estate devolved upon his widow. Whilst this estate 
was in the possession of the widow, the Government proceeded 
to make a settlement with the mukuddams, excluding the superior 
proprietor, to whom an allowance by way of malikana was given. 

Meld that the enlarged estate of which the widow thus became 
possessed was still a Hindu widow’s estate merely : the action of 
Government had not the effect of making her a zamindar with a 
title independent of that which she derived from her husband. 

Keech v. Sandford, 2 W. and T., 7th edn., p. 693, referred to by 
Stanley, C. J. 

Kashi Prasad v. Inda Kunwar, I. L. R., All. 30 490 

See Local Act No. II of 1901, section 22 ... ... 608 

Joint Hindu family —Mortgage executed in name of 

minor — Act Ho. IX of 1872 (Indian Contract Act), section 11 — 

Civil Frocedure Code, section 562 — “ Preliminary point. A 
mortgage in favour of a joint Hindu family is not void because it 
■ happens to he executed in the name of a member of the family who . _ 
at the time of execution is a minor. Moliori Bibi v. Dharmodas 
Glioae, I. L. R., 30 Calc., 539, distinguished. 

Held also that the decision of an issue as to whether or not 
the document which formed the basis of the suit was void in con- 
sequence of its having been executed in favour of a minor was a 
decision on a preliminary point, such as justified a remand under 
section 562 of the Code of Civil Procedure. Mata Bin v. Jamna 
Bas, I. L. R., 27 All. 691, followed. 

Meghan Dube v. Pran Singh, I, L. R., 30 All. ... ... 63 

. Joint Hindu family — Biability of sons for father's 

debts — Befenoe that debts were incurred for immoral purposes— 

Burden of 'proof.'] According to the Hindu law of the Mitakshara 
school it is not necessary in order to establish a son’s liability for 
his father’s debt that it should be shown that the debt was con- 
tracted for the benefit of the family. It is sufficient, in order to 
establish the liability of sons to pay a personal debt of his father, 
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done nil Umy could to procure tho conviction of the plaintiff, who 
wall nc(nuUc{l, iioing found not to have been present at tho rioting. 

. they wore rightly found liable for damages in an 

nclion for nmiicious prosecution. 

Gaya Prasad r. llhngat .Singh, I. L. K., 80 All. 

MAXIM. Qui prior rsl (cmjiore potior eat jure, See Act No. 17 of 
1BB2, neetion .'i3 

••• ••• ••• ,,, 

MLVOn. See Hindu law ... 

MIS.IOINDEU OP CHAUGES, Sea Criminal Procedure Code, sections 



''^^ONP.y.- iVr Will 

MOKl’GAGK ~ Ufufnirlvari/ mori ga^e— Ouster of mortgagees— Adverse 
possratinn.'] One of llin juirclinaers of tho equity of redemption 
in a usufructuary mortgage ousted tho mortgagees and took posses- 
sion of the entire mortgaged property which ho retained for more 
than twelve yearn ; hut it was found that he never denied the 
mortgngor.s’ title, and that the mortgagors had no right to present 
possession, Jlctd, that there was no adverse possession as against 
tlie other mortgagors, although there was as against tho mort- 
gagees, and that the right of redemption was not lost: tho ouster 
of the morlgngocB did not entitle the plaintilT to re-enter into 
possession. Muhammad Husain v. Mttl Chand, I. L. E., 27 All., 
380, Chinto v. Janhi, I. L. It., 18 Bom., 61, JBojoy Chunder Saner- 
jre V. Jinllg Prosonno ^[ooherjoe, 1. 1. E., 4 Calc., 327, and Vithoba 
V. Oangaram, 12 Bom., II. C. Itcp., 180, referred to. 

Isiiular Khan c. Ahmad Husain, I. L. E., 30 All. 
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297 

63 

361 

455 


119 

... 238 

400, 402 

... 297 


MORTGAGE, See Act No. Ill of 1877, section 50 

5fcActNo. XV of 1877, schedule II, article 116 

See Act No. IV of 1882, section 63 ... 

-■ Sec Act No. IV of 1SS2, section 63 (c) ... ... 162 

See Act No. lY of 1882, section 85 ... ... 240 

iVe Act No. IV of 1832, sections 88 and 89 ... ’ ... 248 

See Act No. IV of 1832, section 90 ... ... 888 

See Act No. IV of 1882, section 91 ... 488, 497 

Sec Act No. IV of 1882, sections 92 and 94 36 

See Act No. IV of 1882, section 99 

Act No. XVI of 1882, sections 8 and 28 ... ... 

— See Bonainidar ••• tt« lit 

See Civil Procedure Code, section 266 

See Hindu Law ««• 

■ See Pre-emption *«• ••• f»l att 

■ — Usufructuary — , See Civil Procedure Code, section 43 ... 

MUHAMMADAN LAW — Q-ift — Kiba lil viushaa — Possession.'] Sold 
that what is known to Muhammadan law ns a Mba bit mnthaa, or 
gift of an undivided joint properly, is a valid gift if the donee 
obtains possession. Muhammad Mumiaz Ahmad v. Zubaida Jath 
I. L. R., 11 All., 460, referred to. 

Mohib-ullah «. Abdul Khalik, I. L. R., 30 All..,. ... 

— —Gift — Usufruct — Ariat. Held upon applica- 
tion for review of judgment in the case of Mumtaz-un-nissa v. 
lufail Ahmad, I. L, R., 28 All.j 264; Weekly Notes, 1905, p> 
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all the movable and immovable properties possessed b 
and should occupy the " gaddi." The plaintiff reve: 
ceased the widow. 

Reid on suit by the widow of this reversioner t 
estate as against certain other members of her husl 
who were in possession, that the effect of the com pro: 
a vested interest in the estate in the character oi 
ble estate was, subject to the life interest of the widi 
the. plaintiff reversioner and that upon his death the es 
ed to his heir according to the rule of primogenitu 
his widow. 

Haiii Mewa Kuwar v. jSnni Sulas Knwar, L. E 
Qohind Krishna, Narain v, Abdul Q^ayyum, I. L E., 
Rachcho Kuntoar v, Rkaram Das, I. L. E., 28 All., 
SkanJcar Lai v. G-anesh Prasad, 1. L, E., 29 All., 451 
Abdul Wahid Khan v. Nuran Bibi, I. L. E., 11 Cah 
guished. 

Harpal Singh v. Lehhraj Kunwar, I, L. I 

HINDU WIDOW, -See Hindu law ... ...1, 

IMPARTIBLE ESTATE, See Hindu law 
INTENTION, See Act No. XLV of I860, sections 28, 231 
INTEREST, See Act No, VIII of 1890, sections 29 and 31 

INTERPLEADER SUIT, See Civil Procedure Code, sect 
588(23) 

IRREGULARITY, See Criminal Procedure Code, sections 

537 •»• ... ,,, 

JAINS, See Hindu Law ... ... ... 

JOINT DECREE, See Act (Local) No. I of 1903, sectioi 
JOINT HINDU FAMILY, See Hindu law ... ( 

JUDGMENT. See Civil Procedure Code, sections 574 and 
JURISDICTION, See Act No. XII of 1896, section 44(2), • 

■ See Act (Local) No, II of 1901, section 

^ See Act (Local) No. II of 1901,section! 

See Civil Procedure Code, sections 16 a 

JUEY, See Criminal Procedure Code, sections 133 ei seqq. 

LAMBARDAR AND CO- SHARER— Potoer* of lambarda 
co;parcenary lands— Lease for seven years. ] In the 
custom to the contrary a lambardar has no powei 
consent of the co-sharers, to grant a lease of cop 
beyond such term as the circumstances of the part 
season may require, Chattray v. Kawala, I. L. E 
followed. Muhhta Prasad ^7. Kamia Singh, "Wookli 
p. 277, distinguished. 

Tibam Singh v, Khubi Ram, I. L. E., 30 All. 

LAND-HOLDER AND TEKAST—Pariition— Eights often 
of house sites in the abadi.J As the result of the 
village hitherto forming one mahal into two mahals 
holding of a tenant fell into one mahal owned by 
whilst a house which the tenant and his predecessoi 
occupied for a considerable period as appurtenan 
cultural holding fell into the other mahal owned 
co-sharer. Reid that the partition effected no chan 
tioDL of the tenant : so long as he continued in pos 
ocQvipancy holding be could not be ejected from his 


general index ; 


ISlviii 


to an unregistered mortgage-Pre-emptors lound to take the pro- 
perty suhjeot to tie mortgage.'] Property the subject of a s^uit 
tor pre-emption was purchased by the vendees subject to an 
. unregistered mortgage for Rs. 99. Sold that the pre-emptor 
must take the property subject to this unregistered mortgage 
irrespective of the question' whether he had notice of it or 

2X0 ti« 

Tejpal V. Girdhavi Lai, I, L. R., 30 All. ... 


Page. 


130 


“I — 1 — 7F' e jib-ul-ars — Construction of document — “ Shwhagan- 

%'shiJcmi.“] The wajih-ul-arz of a village (Kandhla) in the Mu- 
zaifiirnagar district gave a right of pre-emption, first to shihmi 
co-sharer (^Shurhagan-i-sMlcmi), secondly, to share-holders descend- 
ed from a common ancestor {ShurHayan-i-jaddi), and thirdly, to 
Js7>eioaidars in the mahal (Ktieiuatdaran-i-maJial). The mahal 
was divided into seven patties and the land in dispute was situ- 
ated in patii Khail, tJioT: Bhuria. The pre-eruptors were co-sharers 
in pif^tti Khail. One of the vendees was a co-sharer in the mahal, 
but not in pat ti Khail. that, regarding the whole context 

of the wajib-ul-arz, the expression sliuricayan-i-sliilcmi was intend- 
ed to denote relatives by blood and not co-sharers in any sub- 
division of the mahal, and the plaintiffs were nob therefore 
entitled to pre-emption. 

Bahai Singh u, Mubarik-un-nissa, I. L. K,, 30 All, ••• 77 


Sale to a co-sharer after institution of a suit for pre- 
emption — Act No, IV of 1882 f Transfer of Property Act J, section 
52 — Pis pendens.] After the filing of a suit for pre-emption but 
before service of summons on the defendants, the defendant vendee 
re-sold the property claimed to a second vendee who had equal rights 
as a co-sharer with the plaintiff. This second vendee was added by 
the Court as a party defendant, but the plaint was nob amended 
and the plaintiff did not seek to pre-empt the sale made in his 
favour. Meld that the doctrine of Us pendens applied, and the 
plaintiff was entitled to a decree, Faiyaz Susain Khan v. Trag 
Narain, 1. L. R., 29 All., 339, referred to. Manpal v. SaUh Pam 
1. L. K., 27 All., 544, distinguished. 

Ghasitey v. Gobind Das, I, L» R., 30 AH. ••• ^^7 

— Wajih-ul-arz — -Co-sharer — Owner of resumed^ muafi 

land..] The pre-emptive clause of a wajib-ul-arz contained the 
folloadng provision ; — Minjumla malihon-Jce agar Jcoi hissadar gpni 
haqqiat hai jearne chahe to aioioal dusre hissadar sharije hagqiat-hi 
ha/.h bat harega.” Meld that the owner of jesumed muati land 
(which had been resumed before this wajib-ul-arz was framed) 
in the same kbewat as the land sold was entitled to pre-emption 
as against a vendee who was merely a co-sharer in a different 
khuwat. Malta Prasad v. Malta Prasad, Weekly Notes, 1881, 
page 165, referred to. 

Narain. Prasad v. Muuna Lai, I. L. R., 30 All. m 

iVajib-ul-arz — Construction of document —Muhammadan 

-law.] The pre-emptive clausesof a wajib-ul-arz contained the fol- 
lowing provision ; — “ The zamindar of the is one person; 

hence there is no custom of pre-emption in the Jchalsa; but 
among the owners of the Tthalsa and milles the following custom 
of pre-emption obtains,” The subsequently came to have 

more owners than one. Meld that no right of pre-emption was 
given by this wajib-ul-arz to the owners oi iihei hhalsa inter se, ^ 

hut that a sale of a share in the JcTialsa was subject to ^ 

Muhammadan law of pre-emption, and this irrespectivo oi 
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xcil, ntifl Kr.U/ani 
n-fi'rrcfi to. 


Prasad v. 


p:a-i-,n um, 1J C. \\\ p, 

IHtSn,-.!!., Wivkly p, 

I'nliitrn Ku!iv.:.r r. Tii.' .Mr.h.nr.ijr; of lioiurcB.I. L. K.. 80 
All 

••• ... ... 

ritOCKDfnti’ — Jl’-Ue/pranirdtr'hxrK trat for h;/ the plaint ij/s— 

Appf.tl^Courl fff.'] 'J'lio plnintifTs in fv ctiil for nnlo on n mort- 
urro ):rrnnf«'(J liy tlio fir-il Court, n relief for which they had 
not oiked onil winch ronhl not properly have hcen frranted to thorn 
without on nnii'tKliiK’nt of the pl.oint. On nj>pcal hy ono of tho 
dofrndnntn the fippi'Ihint wnn tiiiido to piy nn (iddi tioiril court foo 
corn'tfHindinp to the relief printed to tho plnintifFs. Tho plaintiffs 
rcfljnndentH wore nl.«o roijtiired to innkc pood tho deficiency in tho 
court fofi jnid in tho first Court. Tliis tho pI.iintifFs declined to do 
tinle.'’s tho decree was confirmed in its entirety. Held, that tho 
plaintifTii wore not entitled to ret.nin tho full honofit of tho first 
Court's decree nor liuhle to pay tho additional court foe ; and tho 
njipi'lhmf inipht on njiplic.ition (o the jiropcr .mthority obtain a 
refund of tho excess court fco which lie hud been erroneously com- 
pelled to pay, 

Indar Son Singh p. Jtiklmi Singh, I. L. It., 30 All. ... 103 

See Act Xo. Ill of ISG7, scction.s 5 and G ... ... 60 

See Act No. XLV of 3SG0, sections 182, 211 ... 62 

See Appeal ... ... ... ... 48 

Sea Civil Procedure Code, sections 674 and 551 ... 319 

See Civil Procedure Code, section 678 ... 136 

See Criminal Procedure Code, section 133 efseqq ... 864 

— Criminal Procedure Code, sections 145, 435 and 637 41 

• See Execution of decree ... ... ... 476 

" PllOSECUTOU ”, 5cc Malicious prosecution ... ... 625 

PUBLIC. NUISANCE — of cows hy Htthammadans — Custom,'] 

Under certain limitutions tho slaughtering of kino hyMuhnmmadans 
is not illegal. It is tho legal right of every person to make such use 
of his own property as ho may think fit, provided that in so doing 
he does not cause real injury to others or offend against the law, 
oven though ho may thereby hurt tho suscoptibilitios of others. 

The right of Muhammadans to slaughter kinc is one to which they 
arc legally entitled irrespective of custom, and it is only when they 
abuse the right that its exercise can he interfered with. Muttu- 
nrira v. Quccn’JSmprcss, I. L. K., 7 Mad., 690, Quecn-JEmpress v. 
Syramji JSdalji, I. L. E., 12 Bom., 437, Quccn-Emprcss T. ZaJei-ud- 
din, I. L, E., 10 All., 44, Quoen-Empross v. Imam AH, I. L. E., 10 
All., 160, JRomosJi Chundcr Sanyal v. Siru Afondal, T. L. E,, 17 
Calc., 862, and Hadjoo Mushur Ali v. O-imdotoroo SaliU, 25 W. E., 

Cr. E., 72, referred to. 

Shahbaz Khan v. Umrao Puri, I. L. E., 80 All. 


RECEIVEE, See Civil Procedure Code, section 603 
REDEMPTION, See Act No. IV of 1882, section 91 

See Act^No. IV of 1882, sections 92 and 94 

^ See Benamidar 

REGISTRATION, See Lease 

RELIGIOUS -ENDOWMENT — Trust — Uncertainty — Income of villages 
to be applied to charitable purposes ” ad a dharamshala which the 
settlor had founded.] By a deed of trust or Ihentnama, the owner of 
seven villages settled tho income thereof to tho extent of Rs. 600 a 


.. 181 
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488, 497 
.. 36 

.. ' 30 
82 
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269, that -what was decided in that case was that the trans- 
fer there in question was not an absolute gift, so that any limi- 
tation or condition limiting it would be void under the Muham- 
madan law, hut that, taking the transaction as a whole, it was 
a grant of the usufruct of the property to Musammat Habib-un- 
nissa for her life. It was not intended to be laid down that 
the transfer being an ariat was invalid. 

Khalil Ahmad. In the matter of the petition of 

I. L. E., 30 All. ... ... ... 309 

MUHAMMADAN LAW — Shias — Will — JPoioer of devise' amongst S'hias.'] 
Amongst Muhammadans of the Shia sect a testator can leave a 
legacy to one of his heirs so long as that legacy does not exco ed 
one-third of his estate, and such a legacy will be valid without 
the consent of the other heirs. Where, however, the legacy 
exceeds one-third of the estate it will not be valid to any extent 
unless the consent of the heirs, given after and not before the 
death of the testator, has been obtained. CheracTiom Vittil AyisTia 
Kutti Zfmali v. 'Valia VudiaJcel BiatJiv, Uma/i, 2 Mad., H. C. 

Rep., 350, Keramatulnissah Bibee, 2 Morley’s Digest, 120, and 
9tanee Khujooroonissa v. Bouslmn Jehan, L. R., 3 I. A., 291, referred 
to. 


Fahmida Khanum v. Jafri Khannm, I. L. R., 30 All. 

See Lunatic ,,, ... 

See Pre-emption 


MDKADDAM, See Hindu law ... ... ... 

MUKHTAR, See Criminal Procedure Code, section 4 {r) ... 

MULTIFARIOUSNESS, See Civil Procedure Code, sections 16 and 19. „ 
MURDER, See Act No. XLV of 1860, sections 302, 304, 825,328 and 329 
NOTICE, See Act No, XLV of 1860, sections 182, 211 

— See Act No. Ill of 1877, section 50 ... ,.. 

I'—'"' See Lease ... ... ... ... 
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82 


OCCUPANCY HOLDING. See Act (Local) No. II of 1901, section 22, 12P, 508 
OFFICIAL ASSIGNEE, See Civil Procedure Code, section 244 ... 

PARTIES, See Act No, IV of 1882, section 85 ... ... ... 

^ See Appeal ... ... ... ... ... 

See Civil Procedure Code, section 362 ... ... 

,■ Misjoinder of—, See Civil Procedure Code, sections 16 


and 19 


— Non- joinder of—, See Civil Procedure Code, section 34 
See Civil Procedure Code, section 365 


partition. See Act No. IV of 1893, section 4 

See Land-holder and tenant ... ... 

PARTNERSHIP, See Civil Procedure Code, sections 43, 373 
PAWNOR AND PAWNEE, See Act No. IX of 1872, section 178 
PEDIGREE, See Act No. I of 1872, section 32(5) 

POSSESSION, See Muhammadan Law 
PRACTICE, See Civil Procedure Code, section 503 

See Criminal Procedure Code, section 439 

See Custom ... ... 
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month to he applied to " charitable purposes *’ at a dhsramssU which 
he had founded. In coarse of time one of the village* men'.ioaed 
in the deed of trust vras alienated by a person who was at the titso 
acting as trustee. on suit by tho trustees to have the 
cancelled and to recover possession of the village, (1) that the trnit 
was not void for uncertainty, and (2) that it was not competent i.j 
the court in the suit as framed to dcclaro that Iho village in tais 
. was charged with a proportionate part of the total income of thf 
seven endowed villages. Manchordas Fandrarandat v. Porra/i?,j» 
I. L. E., 23 Bom., 725, referred to. * 

Gordhan Das v. Chunni Lai, I. L. R., 30 All. ... 

religious endowment See Hindu law 

remand, See Civil Procedure Code, section 6C2 ... 

> • • ' *** M# 

130 Civil Procedure Codo, sections 5G2. 6SB 
R00 Procedure... • t i 
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RES JUDICATA, See Civil Procedure Code, section 13 
See Hindu law 
revision. See Criminal Proceduro ^e, lectiorMS 

See Criminal Procedure Code, sections 145, 435Zni 537 

■ ^ P-dureCbdo, sections 105; 439 

SALE 9 

f ® XV of 1877, schedttio II article lin 

'SeeActNo.lVof loao l- ... 

195,439... Procedure 

second appeal, P.c-'.,. •“ 
security FOSCOSli- “ 
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Tflo Criltcd Provinces Code, Yolumo I, Fourtli Eaition, lf)00, conBisting ^ ' 

of the iJougal RognlationB and the Local Acts of the Governor 
General in Council in force in tlio United ProrinccB of Agra and 
Oudh. n-itU a Chronological Table ' ... ,,, jjg g^ . 

The United Provinces Code, Yolumo II. Fourth Edition, 1006. consisting of the Acts of .the Liouten- 
nn^Govornor of the United Provinces of Agm and Oudh in Council, and lists of the enactments 
which liavo boon declared in force in, or extended to, the Scheduled Districts of the Province of 
Agra by notification under the Scbodulod Districts Act, 1874, with' an Index. Es. 10 (Re. 1) for 
both vols., or Rs. 5 (8 a.) for each Volutno. 

Tbo Bombay Code, Vol. I, Edition 1907, containing tho unropoalod ' 

Bombay Ucgulations and the Local Acts of tbo Governor General 
in Council and tbo Regulations mado under the Statute, 33 Viet., 

Cap. 3, in force in Bombay ... ... ... Rg 4. (80.) 

' In tho Fresa. 

Tbo Bombay Code, A Digest of Indian Law Cases, 1905 and 1908, by C. E. Grey, Barrister-at-Lnw.' 

II.— BEPBINTS OF ACTS AND BEQULATIOHS OP THE GOVERNOR GENERAL OF INDIA' 
IN COUNCIL, AS MODIFIED BY SUBSEQUENT LEGISLATION; . 

Act I of 1840 (Legal PractitipnersJ, ns modified up to 1st Ootobor, 1907, 2 a. (1 a.) 

Act XVllI of 1850 (Judicial Officers’ Protection) adth foot notes ... 1 a. 9^. .(1 a.) 

Act XX of 1853 (Legal Practitioners), ns modified np to 1st September, 


1907 


Act XI of 1859 (Bengal Land Revenue Sales), ns modified up to Ist August, 
1906 ••• ... 4 a. 


la. 9jj, (la.) 


&.ct 111 of 1804 (Foreigners), as modified np to Ist September, 1906 
\.ct XXV of 1807 (Press and Registration of Books), as modified np to 
let Ootobor, 1907 t*| <•« 

&.et I of 1871 (Cattle Trespass), ns modified up to Ist May, 1906 ... 

a.ct I of 1872 (Evidence), as modified up to Ist September, 1906. 

&.ct III of 1S72 (Spochil Marriages), as modified up to Ist November, 
1906 ist »•« 

let IX of 1875 (Indian Majority), as modified up to Ist May, 1906 


(la.) 


8 a. 6.p, (1 a.) 


6 a. (la.) 

6 a. (la.) 
Re. 1. (2 a.) 


4 a. 6p. (6 a.) 
2.a. (la.) 


t XI of 1876 (Presidency Banks) ns modified up to Ist March, 1907 ... 11 a. (2 a.) 


5 a.' 6p. (1 n.) 
Re. 1-10 a. (3 a.) 


10 o. (2 a.) 


2 a. 6 p. (1 o.) 
9 a. (2o.) 

8 a. (2 a.) 
lie. 1 (2 a.) 


1 1 of 1878 (Opium), as modified up to 1st October, 1907 ... 
ct VI of 1882 (Companies), os modified up to Ist August, 1906 
Lot XV of 1882 (Presidency Small Cause Court), as modified up, to 1st 
Juno, 1908 ••• •#• ••• 

Let XIX of 1883 (Land Improvement Loans), as modified up'to Ist Sep- 
tember, 1906 ... "... ... ... 

Let VllI of 1894 (Tariff), ns modified up to Ist February, 1906 
Let XII of 1896 (Excise), as modified up to 1st March, 1907 
Let liTJf 1899 (Stamps), as modified up to Isb March, 1907 
III,— ACTS AND REGULATIONS OF THE GOVERNOR GENERAL OF INDIA IN COUNCIL 
■ ’ ' AS ORIGINALLY PASSED, 

lets (unj-o-pealcd) of tho Governor General of India in Council from 1905 up to date, 
icgulations made under tho Statute, 33 Viet., Cap. 3, from 190'5 up to date. 

[Tbo above may bo obtained separately. The price is noted on each.] 

ir.—TRANSLATIONS , OF ACTS AND REGULATIONS OP THE GOVERNOR 
, * GENERAL OP INDIA IN COUNCIL, 

lot xrnil of 1850 (Judicial Officers Protection) frith foot notes 
■ Ditto ditto ditto 

kcl lil of 1864 (Foreigners), as modified up to lot September, 1906 
Ditto ‘ . ditto ditto 

IX pf 1875 (Majority), *8 modified, up to let May, 1906 

"Ditto 


IN 


In -Urdu. 6p.^ (!«•) 
liiNagri. 6 p, (If) 
In Urdu. la. (If-) 
In Nagri. 1 a. (1 
In Urdu, 8p. (1*1') 
In Nagri. Sp. (I*f) 
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OF THE JUDICIAL COMMISSIONER OF OUDH. . 

REPORTED BY: 

(tOUltcil ••• ••• J* V. WOODMAN, Middle Temple, 

Court, ... ... w. K. porter, Gray’s Inn. 


t 

VOL. XXX. 
1908 . 



' ALLAHABAD:, 

I PEIOTED bY :the superintendent, government press, 

I AND PUBLISHED AT THE GOVERNMENT BOOK DEp6t, 

f UNDER THE AUTHORITY OF THE GOVERNOR GENERAL IN COUNCIL, 

) Price Re. 1. 
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I List of the Books and Publications for sale which are more 
I than two years old. . 

i 

j - . 

LERISLATIVE DEPARTMENT. 

I„ olblne,! i|,„ Ofiko of ll,o SuporlolooaMt of Oovcromool Wofiog., 
Jni'j.i, No. 8, Hastings Street, Calcutta,]} 

1«h rmcnn av run Cp.vhfUb Acts, Looai> Cones, AfenoiuKT Snipriiro Diohbt, Iitdbx io 
LKAcriti:>.'Te have jiken coituitJi:nKiti.r ni:»trcao. 


r.— THE INDIAN STATUTE-BOOK. 

Devibed Editiox. 

Svper-royal 8 ro, chlh hll0r$3^ 

A. -STATUTES. 

i, 

A Oolloclton of StAtuto rclnlinp to IndIn, Vol. I, containing Iho Statute* np ' 
to tho end of 181K). Edition 1889 6, 

A Collection of Statute* relating to India, Vol. If, containing tlio Statutes 

from 1691 to 189S. Edition 1900 ... _ ... R*. 8. (10 f,.)! 

B. ~GENEBAL ACTS. 

General Act* of tlie Governor General of Iiulia in Council, Vol. I, from 1834 . . 

to 1607. Edition ISOS ... ... ... ... Rg. 7, ^iq 

Qoncral Act* of Ibo Governor General of India in Council, Vol. II, from 1868 

to 187G. Edition ISOS ... ... ... ... Rt. 6, . (lo a.) 

General Act* of the Govornor General of India in Council, Vol. Ill, from 1877' 

to 1881. Edition 1898 ... ... ... ... R*. 5. (g 0.) 

General Acts of tlio Governor General of India in Council, Yol. lY, from 1882 

to 1884. Edition 1808 ... ... ... ... ... Rs. 7. (10a.) 

General Acts of the Govornor General of India in Council Vol. V, from 1885 

to 1800, Edition 1808 ... ... ... B». 5. (9,<x.) . 

enornl Act* of tlio Governor General of India in Council, Vol. VI, from 1891 

to 1808. Edition 1898 ... ... ... ... ... B*. 7. (10 a.) 

O’encrnl Acts of tlic Governor General of India in Council, Vol, VII, from 1899 

to 1903, inclusive. Edition 1904 ... ... ... ...’ Ks. 3. (6<i.) 

C. -LOCAL CODES. ’ 

The Assam Code, Edition 1897, containing llio Bengal Regulations, Local Acts 
of tho Governor General in Council, Regulations made under the Govern- 
mont of India Act, 1870 (33 Viet., Cap. 3), and Acts of the Lioutonant- . 

Govornor of Bengal in Council in, force in Assam; and lists of the enact- 
ments which have boon notified for Scheduled Districts iu Ass-tm under , , , • - 

the Scheduled Districts Act (XIV of 1874); with Chronological Tables and 
an. Index ... ... ... , ••• ••• *•' ®'*‘ (10 a.) 

The Baluchistan Code, Edition 1900, containing the Local Enactments in fores 
, in British Baluchistan and tlio Agency ' torritorios, with Chronological 
Tables and an Index ... ••• “* 

The Burma Code, Edition 1899 ... ... ••• , . "* ^ **■' 

The Coorg Code, Edition 1893 ... ... 

Tho Bombay Code, Vol. II, Edition 1896, containing the unropoalcd Acts of the 

Govornor of Bombay in Council np to the end of tho year 1880 ... B*. 5. (l a.)^ 

The Bombay Code, Vol. Ill, EcUtion 1896, containing tho unropoalcd Act* pf the ^ 

Governor of Bombay in Council from 1881 bMS96 ... ' »• 

The MediM Code, Vol», I end II, Edition 1902 ,• . ' 







J'HE INDIAN LAW REPORTS. 


ALLAHABAD SERIES, 


CONTAINING 


CASES DETERMINED BY THE HIGH COURT AT ALLAHABAD AND 
BY THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL ON, 
APPEAL FROM THAT COURT AND FROM THE COURT 
OF THE JUDICIAL COMMISSIONER OF OUDH. 


Ihiby Council 
llligii Court, *3llnlialjal) 


REPORTED BY: 


... J. V. W'OODMAN, Middle Temple, j;! 
... W. K. POUTER, Gray’s Inti. I 


/VOL. XXX. 

iBoa 


ALLAHABAD: 

PRINTED BY F. LUKER, SUPERINTENDENT, GOVERNMENT PRESS, 
AND rUBLISHED AT THE GOVERNMENT BOOS DEPfiX, 

UNDER THE AUTHORITY OF THE GOVERNOR GENERAL IN COUNCIL. 

Price Re. 1. 



(la.) - 

Be, 1*4 a- ■ (2 a.) 
10 a. (2 a,) 


3 a. 6 
3 a. 9 p. - 


(1 a.) 
( 1 «.) 


Act IV of 1872 (Punjab Laws), as modified up to Isfc November, 1904 - : 

Act IX of 1872 (Contract), as modified up to 1st September, 1899 (with foot- 
notes brought down to SOtli Juno, 1901) 

Act XV of 1872 (Christian Marriage), as modified up to' 1st Necembei 
1904 ■ 

V ••• - ••• , /#• 

Act V of 1873 (Government Savings Bank), as modified up to Isb April' 

1903 , ' , ' 

••• • ••• ••• ••• . ... - 

Act X of 1873 (Oaths), as modified up to Ist February, 1903 ... 

Act II of 1874 (Administrator-General), as modified up to 1st July, 1S90; 
with a list of Native States included within the Presidencies of Bengal, 

Madras and Bombay, respectively, for the purposes ‘of the ■'Act' ' ... 

Act IX-of 1874 (European Vagrancy), as modified up to 1st December, 1901... 

Act XIV of 1874 (Scheduled Districts), as moefifiod up to Ist October, 1895.,, 

Act XV of 1874 (Laws Local Extent), as. modified np to 1st October, 1895 ... 

Act I of 1877 (Specific Belief), as modified up to let February, 1904 
Act III of 1877 (Registration), as modified up to Isb August,- 1905 
Act XV of 1877 (Limitation), as modified up to 31sb December, 1900 
Act VI of 1878 (Treasure Trove), as amended by ACb XII of 1891 ' ..7 

Act VII of 1878 (Forests), as modified up to 1st December, 1903 m. 

Act VIII of- 1878 (Sea Customs), as modified up to 1st February,A904 
Act XI of 1878 (Arms), as modified up to 1st May, 1904 ... 

Act XVII.of 1878 (Perries); as modified up to 1st June, 1902 ... ... 

Act’ XVII of 1879 (Dekkhan Agriculturists’ Relief), as modified up to 1st 
hlarcb, 1895 ... ..« ... - '... ' ... ***\. 

ActXVill of 1879 (Legal Practitioners), as modified up to Ist May, 1896 
Act VII of 1880 (Merchant Shipping), as modified up to 15th October, 1891... 

Act V . of 1881 (Probato and Administration), as modified up to Ist July, 

1890 ... ^ ... ■ '... .«»* ■ ••• ••• 

Act XV of 1881 (Factories), as modified up to Ist December, 1904 
Act XXVi ' f 1881 (Negotiable Instruments), as modified up to Isb August, 1897 
AcbXVlII of 1881 (Central Provinces Land Revenue), as modified up to Ist 

March, 1906 ... ... . Re. 1-2 a. (2 a.) 

Act II of 1882 (Trusts), as modified up to Ist June, 1903 , ••• 10 «*, (I ®*) 

Act IV of 1882 (Transfer of Property), as modified up to 1st December, 


11 a. ,.(2a.) 

6 a. 6 p. (1 a.) 

6 a. (la.) 

7 a. (1 a.) 

11 a. (1 a. 6 p.) 

11 a. (2 a.) 

12' a. (2 a.) 

2 fl. 6 p, . (1 a.) 

10 a.' (2 a.) 

Re, 1-5-3. (4 a.) 

6 a, (1 a. 6 p.) 

6 a. (1 d. 6p.) 

10 a. (2 a.) 

7a. 6p» (la.) ' 

10 a. (2 a.) - - 

12 a. (2 a.) - 

6 o. 6 jp. (1 d. 6 p.) 

10 a.- (1 a.) 


1906 


16 a. (2 a.) 


Act V of 1882 (Indian Easements), as amended by the Repealing and 

Amending Act, 1891 (XII of 1891) ... ... ... ... 8 a. (la.) 

Act XII of 1882 (Salt), as modified up to Ist December, -1890 ..... — ® ?• 

Act XIV of 1882 (Code of Civil Procedure), as modified up to 1 st December, 

1899 . ... ..'.j 

ActV of 1883 (Indian Merchant Shipping).' as modified up to let Decem- 
ber, 1904 ... ... . . 'v ',** 

Act VIII of 1883 (Little Cocos and Preparis Island), as modified up to 1st 

October, 1902 ... .... .... ••• ••• 

Act XXI of 1883 (Emigration), as modified up to 1st December, 1902 
Act IV of 1884 (Explosives), as modified up'to 1st December, 1903 
Act VI of 1884 (Inland Steam-Vessels), as modified up to 1st July, 1891 ' ... 

Act VII of 1884 (Steamships), as modified up to 1st July, 1890 ... 

Act XII of 1884 (Agriculturists’ Loans), as modified up "to Isb ..February, 

1903 ... ... ,, ■ .— - , 

Act XVllI of 1884 (Punjab Courts), as modified up to 1st December, 1899, ... 

Act XIII of 1885 (Indian Telegraph), as modified up to 1st March 1905 
Act II of 1886 (Income-tax), as modified up to Ist April, 1903 ... . ••• 

Act VT of 1886 (Births, Deaths and Marriages Registration), as modified 
Up to iBt June, 1891 •'* • , ”* 


(la.) . 

Rs.a (fla.) 

6 a. (I d.) . ; 

la.Zp., -( 1 »<) 
11 a. (2tf.) ; 
4a.9:p. ( 1 «) 
Oa. (2 a.) 

6 a. (1 »•) 

-2' a: 

7 a.' 

. Bat 

8 a. 

6 a. 


(1 a-) 

(la.) 

(la.) r 

(1 a. d /'•) 
(Id.) . 


o ; 


3 p. (1 a.) 

8 o, 6 p. (1 a,) 


Act VI of 1882{ConipanieB), as modified up to lat August, 1906 lu In Urdu. 18 a, 9 jpl (3 1 ,) 

■sAct XIX of 1883 (Land Improvement Loans), as modified up to Ist Sep- 
tember, 1906 ,»• it, ttt ttt In Urdu, 1 a, (1 a,) 

Ditto ditto In Hindi. 1 a. (la.) 

Act XII of 1884 (Agriculturists Loans), as modified up to 1st September, 

1906 ... ... ... ... In Urdu. 6p. (IcJ) 

Ditto ditto ... In Xagri. 6 p, (la,) 

Act Xn of 1896 (Excise), as modified up to 1st March, 1907 ..• In Urdu. 2 o. 9p. (2 o.) 

Ditto ... ... In Hindi. 3 a. 3j>. (2 a.) 

Act I of 1908 [Indian Tariff (Amendment)] ... ... ... In Urdu. 3 p. (la.) 

Ditto ... In Nagri. 8 p. . (1 a ) 

Act m of 1906 (Coinage) ... ... ... .„ ... In Urdu. 9 p, (1 a.) 

Ditto ... In Nagri. 9 p. (1 a.) 

Act V of 1908 (Stamp Amendment) ... ... ... In Urdu. 8 p. (1 a.) 

Ditto ... In Nagri. 8 p. (1 a.) 

Act VII of 1906 (Excise Amendment) ... ... In Hindi. 8 p. (1 a.) 

Act III of 1907 (Provincial Insolvency) ... In Urdu. 1 o. 6 p. (1 a.) 

Ditto ... ... ... . In Nagri. la. Op, (1 a.) 

Act IV of 1907 [Kepealing and Amending (Ratos and Cesses)] In Urdu, 8 p. (1 a.) 

Ditto ditto ... In Nagri. 8p. (1 c.) ■ 

V.— MISCELLANEOUS PUBLICATIONS. 

Table showing effect of legislation in the Governor General's Council 

during 1905 ... ... ... ... ... 3 p, (1 a.) 

Ditto ' ditto during 1906 8 a, 6 p. (1 a.) 

Annual Indexes to the Acts of the Governor General of India in Council for 1906 and 1900, 
The price is noted on them. 

, Proceedings of the Council of tho Governor General of India for making Laws and 
Regulations from 1905 to date. Super-royal 4to. Annual subscription Rs. 6 (Re. 1) ; single isaiio 
4 a., including postage. 

Addenda and Corrigenda List No. 1 of 1908 to tho List of General Rules 

and Orders ... ... ... ... 8 p. (la.) 

Ditto ditto No. II of 1906 ... la. 9 p. (1 a.) 

- Ditto ditto No. I of 1907 ... 3p. (la.) • 

A Digest of Indian Law Cases, 'containing tho High Court Reports and ^ 

Privy Council Reports of Appeals from India, 1901 — 1903, with an 

Index of Cases, compiled, under tho orders of tho Government of | 

India, by P. G. Wiglet, of the Inner Temple, Bar.-at-Law, Edition ■ 

1906 Re. 10. (10 a.) 

A Digest of Indian Law Cases, containing tho High Court Reports and 
Privy Council Reports of Appeal from India 1904. with an Index of 
cases, compiled under the orders of tho Government of India, by C. E. 

Grey, Bar.-at-Law, Edition 1907 ... ... ... ... Ed. 0 (G a.) ■ 

Ditto ditto 1906, by C. E. Grey, 

Bar'-at^aw", Edition 1907 ... ... ... Ed. 5 (i c.) 

General Rules and Orders made under enactments in force in British India 
consisting of General Rules, Proclamations and Notifications made 
' - under statutes relating to India and General Rules and Orders undo 
under General Acts of the Go'^ernor General in Council with c.n 

Index. In threp Volumes ... - ... Es.lo (i;--, I’} -or Ilr . j — .t. . 


..* 8 p. (1 a.) 

... 1 a. 9 p. (1 a.) 
... 3 p. (1 a.) 


Es. 10. (10 c.) 


Ed. 5 (G a.) 


Ed. 5 (i c.) 
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Act XIII of 188ri (Ti:It;fr,.|iph8), iis modified up to lat March, 1905 
Act XXI of 18S5 (Miidnis Civil Courts Amcuduiont) 

Act 11 of 1880 (Incoine-inx), ns modifiod up to Ist April, 1905 
Ditto ditto 

Act IV of 1880 (Ameudiug Section 205 of Contract Act) 

Act VI of 1880 (nirtliK, Dc.iiIib niul Marriage llcgiatration) 

Act VII of 1880 (Kegistmtion Amendments) 

Act X of 1880 (Criminal Law Amendment) 

Act XI of 1880 (Tramways), as modifiod up to Slat December, 1900 
Ditto ditto 

Act XIlI of 1880 (Securities), as amended by the Uopoaling and Amend- 
mg Act, 1891 ,,, 

Ditto ditto ‘ ' < 

Act VI of 1887 (Companies Amendment) ... ,,, 

Act VII of 1887 (Suits’ Valuation) ... ... 

Act IX of 1887 (Provincial Small Cause Courts), ns modified up to 1st 
December, 189G 

Ditto ditto 

Act X of 1887 (Native passenger Ships) 

Act XU of 1887 (IJcngal, Nortb-WcBlern Provinces and Assam Civil 
Clonrts) tn ... --- .** . *-* 

Ditto ditto ... 


• «» 

In Urdu 

la.Gp. (la.) 


In Urdu. 

3 p. (1 a.) 

• •• 

In Urdu. 

3 iz. (1 a. 9 p.y 

• • • 

In Nagri. 

3 a. (1 a. 9 p.) 

*»• 

In Urdu. 

3p, (1 a.) 

• a* 

In Urdu. 

1 a, 3p. (1 a.) 

• •• 

In Urdu, 

S p. (1 a.) 

aaa 

In Urdu 

9p. (la.) 

• aa 

In Urdu. 

3 a. 3p. (1 a.) 


In Nngri. 3 a, 3^. (1 a.) 

In Urdu. 9 p. (1 a,) 

In Xagri. 9 j?. (1 a.) 

In -Urdu. 3 p. (l a.) 

In Urdu. 9 p. (1 a.) 

lu Urdu, 2 a. 3 p. (1 a.) 
In Nagri. 2 G p. (l a.) 
In Urdu; 1 a. 6 p, (1 a.) 

, In Urdu. 1 a. 3 p.r (1 a.) 
In Xagri, la, 3p. (la.) 


Act XIV of 1887 (Indian Marine), as raodided up to 16tb February, 1899 In Urdu. 3 a. 6p, (1 a.) 


Ditto ditto >•« 

Act XV of 1867 (Burma Military Police) , ... ... 

Ditto ... ••• 

Act XVill of 1887 (Allahabad University) ... ... 

Act 111 of 1888 (Police), ns modifiod up to 1st March, 1893 ... 

Ditto ■ (as passed) 

Act IV of 1888 (Indian Uoservo Forces), ns modified up to Ist March, 

1893 ... ... ••• 

Ditto (“8 passed) 

Act Y of 1888 (InvoutiouB and Designs) ... ... 

Act VI of 1883 (Dobtor.i) ... '••• ••• ”• 

Ditto ' ■" 

Act VII of 1888 (Civil Procedure Amendmeut) ... ... 

Ditto ditto ... ••• ••• 

Act I of 1889 (Metal Tokens), as modified up to Ist April, 1904 

Ditto ditto . 

Act II of 1889 (Measures of Length) ••• 

Ditto 


In Ifagri. 3 a. 6 p. (la.) 
In Urdu. 9 p. (l a.) ' 

In^agri 9 p. (la.) 

In Urdu. 1 a. (1 a.) 

In Urdu. 6p. (la.) 

Tn XTagri. 6p, (la.) 

In Urdu. 3 p. (1 a.) 

In Hagri. 3 p. (1 a.) 

In Urdu. 2 a. 3p (1 a.) 
In Urdu. 6p. (1 a.)- 
In Nagri. 6p. (1 a.) 

In Urdu. 1 a. 9 p. (1 <».) 
In Uagri. 1 o. 9 p. (1 a.) 
In Urdu. 6p. (la.) 
InUagri. 6p. (la.) 

In Urdu. 8p. (la.) 

In Uagri. 3 p. (1 a.) 


JtAiUUU t ' n /I \ 

Act IV of 1889 (Morchandiso Marks), as modifiod up to Ist February, 1904 .In Urdu. 1 a. p. ( 1 


Ditto \ 

Act VI of 1889 (Probate and Administration) 

Ditto ditto 

Act VII of 1889 (Succession Certificates) ... • ... 

Act X of 1889 (Ports), as modified up to Ist Juno, 1894 
Act XIII of 1889 (Cantonments), as modified up to Ist March, 1895 
Ditto , ditto 

Act XV of 1889 (OfBcial Secrets), as modified up to Ist April, 1904 
Ditto , . , ditto 

Act XVI of 1889 (Central Provinces Land Revenue) . ... 

Ditto ditto ««• ■ ••• 

Act of 1889 (Lunatic Asylum Amendment) ... .•>. 

Act I of 1890 (Revenue Recovery) hi •»* 


In Nagri. 2 a. (1 a.) 

In Urdu. 6 p. (I a.) - 
In Nagri. 6p. (1 «•) 

In Urdu. la.6p. (1 <*•) . 
In Urdu. 5 a. (2 a.) , 

In Urdu. 2 a. 8p. (la.9p.) 
InUagri. 8 a. (1«-®P*> 

In Urdu. 9p. 

In'Nagri. Sp. ^ 

In Urdu; 

In 2?agri. I"* 

In Urdu. 8p. (I/'I 

InUrdu. 
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Tho Punjab and Korth-WoBt Code, Edition 1903, consisting of tha unropealed 
enactments locally in force in the Pnnjab and the Nortb-West Prontior 
Province, with appendix and index ' ... ... ... Ua. 0. (10 a.)- 

II.-KEPEnTTS OF ACTS AND P.EGULATIONS OF THE GOVERNOE GENEPAD 
OF INDIA IN COUNCIL, AS MODIFIED BY SUBSEQUENT 

LEGISLATION. 

Acts X of 1841 and XI of 1850 (Registration of Ships), as modified up 
to let December, 1893 (with foot-notes brought down to 1st December 
1901) ... ... ... ... ... 7 Cl. (id) 

Act XX of 1847 (Copyright), as modified np to 1st December, 1903 ... 6 a. (1 a.) 

Act XIX of 1850 (Apprentices), ns modified up to 1st May, 1905 3 a. Gp. (la.) 

Act XXXIV of 1850 (State Prisoners), as modified np to 30th April 1903 ... 2 a. Gp, (la,) 

Act VIII of 1851 (Tolls on Roads and Bridges), as modified up to Ist June 

189/ ... ... ... ... 2 a. G p. (1 (j.) 

Act XXX of 1852 (Naturalization), as modified up to 1st December, 1902 ... 2 a. (1 a.) 

Act Xn of 1855 (Legal Representatives Suits), as modified np to lat 

November, 1904 ... ... ... ... I a. (I a.) 

Act XIII of 1855 (FatalAccidents), as. modified np to 1st December, 1903 2 a, (la.) 

Act XXV HI of 1855 (Dsnry Laws Repeal), as modified np to 1st Decem- 
ber, 1903 ... ... ... ... ... ... 1 a, C p, (J a.) 

Act XX of 1856 (Police Chaufcidars), as modified np to 1st November, 

1903 ... ... ... ... ... ... 7 a. (la.) 

Act IV of 1857 (Tobacco, Bombay Town), as modified np to 1st August, 1S95,,. 3 o. 9 p, (I a.) 

Act XXIX of 1857 (Land Customs, Bombay), as modified np to lat Decem- 
ber, 1895 ... ... ... ... ... ... 4 a, (1 a,) 

Act III of 1S5S (State Prisoners), as modified up to 1st August, 1S97 2 a. (1 a.) 
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fiKN’r.HAL JKDEX;. 


tho plnmUlTfl nrc Jiofrn of Gnr S i’lmi, ns nccording- to it they are 
Fnmnnndiit-n^mUl.croforfl in Uio nbsenceof olbor nearer hciw ex- 
olficlo the (Icfnndant. who tn the son of Giir Salmi'a BisJor ” 

J/fW (hat (ho nhovo jnr.i^rrapl) did not tiiitlor (ho circumstances 
and for (ho roftsons st.’Ucd hy ( heir Lordships of the Judicial 
{^ojninittoo jirecUido (he plnintifTfl from ondcavoiirine- to sustain on 
this appeal, (he finding of (ho Subordinate Judge in their favour. 


_ ffr/d also that (ho pedipreos put in by the plaintiffs yrcto not 
nnriont family records liandod doivn from generation to generation 
and added to ns a membor of (be family died or was born ; but docu- 
nionts drawn up on particular oceasions for a specific purpnso hy 
niombers of the family, and wore accordingly to bo treated ns mere 
dcclarntione made hy the persons uho respectively drew them np or 
ndopted them. 

One of the pedigrees ditcd in 1892 was held by the Court of the 
Judielnl Commissioner to be inadmissible inevidoncoas having been 
nindo post (iff m ir.nfnm, ahlioogU (be rontrovorsy which originated 
in did n^'t relate (o tho heirship to Gur Sahai but referred to 
an entirely different mailer. 


Pegs. 


ifeW it wap wrongly rejected ns evidence. To maho a state* 
tiu’ut Inulsnissihle on the ground that it was made post Utem motam 
the same thing must be in controversy before and after the slate* 
jiifiit is luado. 


I'rctmnn v. JViiilijiS, 4 Af. (t S., 4SG, Xn re Shrctcsltiry 
JVfntyi', 7 JI. Ij, C,, I, luid X>iiXc of Devonshire y. If dll, 2 Ir. L. K., 
132, followed. 

Tlio pedigree was admissible ns a declaration made by a ‘de- 
ceased nieitiber of a family touching tho family reputation on tho 
subject of its descent. 

A (lodigroo, also rejected hy the Judicial Commissionor^s Court 
as inadmisBiiile, was ono signed by a deceased member of the plain- 
tifis’ family, in the handwriting of such deceased member's son. and 
was stilted to have hoou obtained from his father ns a statcnicnt of 
tlic family descent for the purpose of being given in evidence in 
certain criminal proceedings, 

JTflrf that it had been ndopted by sneh dcccaBcd member of 
the fiunily, iiud not being shown to ho post litem niotcm it was 
udmissiblo in ovidonco. 


Knika Prasad r. Mathura Prasad, I. L. B., 80 All, 

ACTS— 1872 — 1 (Ikdian EvinBNOr. Aot), BHOilOlf ll5~D$toppel— Adop- 
tion — Siiii hy adoptive mother to set aside an adopt ion made hy her,] 
In a suit t’ sot aside an adoption brought hy the adoptive mothOr 
ngaiuB t her ndopted son it was found that tho plaintiff had rcpinsont* 
od that she had authority to adopt, and this representation was acted 
on by tbo defendant ; that tho coromony of adoption was enmoa 
out on tho faith of this ropresonmtion ; that the marriage of the 
defendant was likewise on tho strength of it celebrated, and the 
defendant porfoi’med the sradh ceremony of his adoptive fatuei. 
It was further found that tho defendant had been obliged to detend 
a suit brought against him hy an alleged reversioner to the es a 
of his adoptive father, and that for this purpose “““ mexm ed 
heavy liabilities. Held that tho plaintiff was estopped i 
maintaining a suit for a declaration that bho adoption was wi 
Out luiUiority and void. ThaJeoor Ooinrao Singh v. Tha 
Mahiah Koonwer, N.-W. P., H. G. Rep., 1868, p. I03A, distm* 
guishod Sarat Chunder Dey v. Q-opal Chunder Lalt^, t. • 

Calc., 296, SuMhasi Lai v. Ctuman Singh, 1. J 

Durga v. Khvshalo, iWcekly Notes, 18^, p 97, 

'rirasami, I. L. B., 15 Mad., 486, 

Shanharsett v. Zalcshmibai, I. L. R., 11 Pom. 381, and Santappa 
V, Dangappaya, I, L. R., 18 Mad., 397, referred to. 

Dharam Kunwar Balwant Singh, I. L. R-> 30 A , 
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Page. ' 

elocution of wavrants in general : there is, therefore, no objection 
to the officer to whom such a warrant is originally issued endorsing 
it to another officer, provided that the latter is an officer to whom 
such warrmt could be legally issued in the first instance. 

Emperor v. Kashinath, I. L. E„ 30 All, ... 60 

ACTS — 1870~VII (CoTTET Fees Aot), section 7, IX; schedule I, 

AETICIiE l—Ooicrt fee — Decree for redemption of mortgage — Appeal 
on the main ground that nothing vias due under the mortgager^ Meld 
that in the case of an appeal from a decree allowing a defendant 
mortgiigor to redeem the mortgage on piyment of a sum named 
therein based upon the ground that the mortgage debt has been 
satisfied out of the usufruct of the jiroperty mortgaged and nothing 
whatever is due from him the jirojiBr court fee p'yable isan 
valorem foe upon the total amount of the decree under appeal. 

Nepal Raiv.Deli Drasad, I. L. R., 27 All,, 0,7, Eeferenoe 
under Court Dees Act, 1870, 1. L. R., 29 Mad., 367, folloivo.i. 

' Mah.ideo Prasad v. Gorahh P.asad, I. L. R., 30 All. ... 647 

1872 — I (Indian Evidence Acr), section 4, See Act (Local) 

No. II of 1901, section 201 ... ... ... 58, 477 

— — — SECTION ^0— Confession- 

Joint trial—Dlea of giiilty Ig one of the accused — Use of his con- 
fession against the rest — Criminal Drooedure Code, sections 271, 342, J 
Whore an accused person has pleaded guilty and the Court is pre- 
pared to convict On that plea, it is contrary to the spirit of the 
law to postpone the conviction so that the person who has pleaded 
guilty may technically be said to bo tried jointly for the same 
offence with other co-accusod and any statement in the nature of 
a confession that ho may make used against them. Queen-Empress 
V. Daltua, I. L. R., 23 All., 63, followed. 

Emperor v. Khooraj, I, L, R., 30 AH, ... 640 

, SECTION 32, odadbe (5) 

— Evidence — Eedigree— Er oof of pedigree— Knoxoledge of names of 
ancestors from '' ' i on ceremonial oocasions —Pedig- 
ree made post ' ' 'oversy in different matter from 

that tohiah if after suit would render statement inadmissihle— Docu- 
ment made on par licxilar occasion for specific purpose treated as 
declaration — Proof of heirship -Act No. I of 1872 (Indian Evi- 
dence Act), section 32, clause (2).) The plaintiffs sued to recover 
immovable property as next heirs, through their father, of 
oneGurSahai. The principal defendant was the sister’s son of 
Gur Sahai. On the iilaintiffs’ oral evidence and on certain pedigrees 
produced by them the Subordinate Judge was of opinion that Gur 
Sahai and the plaintiffs’ father were descended from one common 
ancestor, from whom they were only seven deg. ecs removed, and 
that their claim was proved. The defendant produced a pedigree 
which showed that Gur Sahai was descended from another ancestor 
than that stated in the plaintiffs’ pedigree aud was in the 15th 
degree from a common ancestor, and the plaintiffs’ father in the 
16th degree, and he contended that under Hindu law heirship did 
not extend beyond the I4th degree, and that therefore he, though 
only a sister’s son, was to be preferred to such remote relations as 
heir. The judgment of the Court of the Judicial Commissioner on 
appeal, after a lengthy" and adverse criticism of the plaintiffs’ 
evidence concluded as follows: “The oral evidence to prove the 
pedigree in the plaint is thus, in my opinion, of as little value as 
the documentary evidence on which the plaintiffs relied, and at the 
hearing of the appeal practically no attempt was made to support 
the finding of the Subordinate Judge, The only contention was 
that accepting, the pedigree filed by the appellant” (defendant) 




